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Appeals Court Rules Insurer Wrongfully Fnded Benefits

8y John Roemer
Daily Journal Staif Writer

will be against the law forinsurance
to drop your coverage

BY Craig:Anderson.:
Dally Journal Statf Writer

{omney v who wrote a
blog in°2007 accusi
altumm of altering:

major insurance company was

wrong to end a southern Calis
fornia man's medical disability in-
surance after he hecame ill, the 9th
U.S. Circuit Court of Appeals ruled
Manday in an opinian likely to stoke
the national health care debate.

Hartford Life & Accident Tnsur-
ance Co. had a conflict of inlerest
because it was hoth the insurer and
the administrator of an employee
benefits plan, a unanimous (hree-
judgre panel ruted. Monlour v. Hart-
Jord Life & Accident Iusurance Co.,
US.C.A, 9th, DARp, 13673,

The decision reversed U.S, Dis-
trict Judge Dale S. Fischer of Los
Angeles, wlo graated judgment in
favor of Hartford following a 2008
bench trial, The circuit panel or-
dered that Hartford restore plaintisf
Robert Montour’s benefits,

Circuit Judge Richard R. Clifton
wrote that the panel found *Hart-
ford abused its discretion because
its condlict of interest too heavily in-
fluenced its termination decision.”

Colleagues William A. Fletcher
and Milan D. Smith Jr. agreed.

Lastweelk President Obama told a
joint session of Congress that under
his insurance reform proposal, “It

when you get sick or water it down
wlien you need it most,”

Republicans  have  generally
opposed Obama's plan, In July, Re-
publican  National ~Committee
Chair Michael Steele criticized the
president and Democratic House
Speaker Nancy Delosi of San Frane
cisen, saying, “Obama-Pelosi want
to start building a colossal, closed
health care system where Washing-
ton decides, Republicans want and
support an open health care system
where patients and doctors make
the decisions.”

In Monday’s case, it was Hart-
ford that decided to end coverage
for Montour, a 3%-year employee
of Rockwell International and its
semiconductor spinoff, Conexant
Systems Inc. of Newport Beach,

Montour, a teleconnnunications
manager, developed  symptoms
of acute stress disorder and back
and knce impairments. Mantour's
orthopedist performed  surgery
on his right knee and termed him
physically disabled and unable to
work in any job. In 2004 Hartford
began paying Montoor disability
benefits under his employer's group
fong-term disability insuranee: plan.

In 2006 a Hartford consulting

physician concluded that Montour's
contlition was only “mild to mod-
crale,” bascd on a file review, an
interview with Montour and covert
video surveillance that showed
Moptour driving his car and getling
ahaircat,

‘This decision
fits right into the
health care debate.
I think the tide is
starting to turn
toward reform.’

Bradley P. Knypstra,
Knypstra & Associates

Hartford ruled Montour was
capable of warking full time with
modest restrictions, such as chang-
ing positions every 30 to 45 min-
utes, Despite Mantour's appeals,
Hartford terminated his benefifs
in 2007.

he circuit panel spelfed out
the problems that arise when
an insurance underwriter funds an
employee benefits plan and also
evatuates claims governed by the

federal Employee Retirement In-
come Security Act of 1974,

“Under these circumstances,”
wrole Clifton, “the plan adminis-
trator faces a structural conflict of
interest: since it is also the insurer,
benefits are paid out of the adminise
trator’s own pockel, so by denying
benefits, the administrator retains
money foritself”

Deciding whether the adminise
tralor abused his or her discretion
In an Individual case must take the
conflict into account, Clifton added,
along with many case specific fac-
tors invalving the insured's medical

ition.

Laoking at Montour’s case, the
panel found, “Iartford’ s lnas m~
filtrated the entire ad

the Mantour decision is “at the
heart of the matter” of health care
insurance refarm,

Garamendi said he continues to
{obby for fixing flaws in the Employ-
ee Retivement Income Security Act,
known as ERISA, “The decision to-
day screams out for adding enforces
ment mechanisms to ERISA to end
the conflicts of interest inherent in
the: law that we saw the court deal
ing with,” he said, “Otherwise we're
going to have toothless reform,”

A Hartford spokeswoman, Kelly
Carter, said the company is review.
ing the decigion, Hartford's outside
counsel at Sedgwick Detert Moran
& Arnold, pariner Bruce D. Cele-
brezze of Chicago and San Fran-
cisco, did not immediately return a

decision-making pracess™ because
thecompany presented “evidence of
capability in the best possible light,
while failing to subject evidence of
capabnluy to the same skepticism
and rigorous nnalyﬁls applied to
evidence of disability.”

The panel’s findings reflect a
long-standing concern, according
to John Garamendi, California's
current lientenant governor and
a former slate insurance commis-
sioner. Garamendi, 2 Dewocrat
who is running for Congress from
the East Bay's 10th District, said

call seeking comment,

Montour's attorney, Bradley P
Knypstra of Trvine's Knypstra &
Associates, said the luss of benefits
badly harmed his client, “His wife
had to go back to work at age 55,
they lost their good credit rating
and they almost lost their house,”
Knypstra said.

“This decision fits right into the
health care debate,” he added, “1
think the tide is starting to turn
toward reform.”
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Film Executives May Be Headed to Jail Over Bribery Conviction

By Jean-Luc Renault
and Claran McEvoy
Dally Journal Staff Writers

wo West [Mollywood film ex-

ccutives are facing prison time
after being convicted of bribing
a Thai official to obtain lucrative
contracts for an ioternational film
festival, The convictions are be-
lieved to be the first of an extended

Same of the Eastern
:Te

by p into
entertainment mduslry involves
ment in foreign corruption,

Gerald Green, 77, and his wife,
52-year-ald Patricia Green, are the
first in the enlertainment industry
to be prosecuted under the For
eign Corrupt Practices Act, which
forbids businesses und individuals
largely based in the US, from
paging bribes to foreign governs
ment officials to secure unfair
advantages for contracts or other
‘business inlerests.,

‘The case is a sign the govern-
ment may be pulting more scrutiny
on film and television productions,
which have been known to make
cash payments to local officials
when shooling overseas,

“The Department of Justice was
trying to make an example of these
people te Hollywood,” said Patricia
Green's lawyer, Marilyn Bednarski

of Kaye, McLane & Bednarski,

A seveneman, five-woman jury
fonnd the Greens guilly on Friday
of violating the FCPA, moncy
laundering and other felonies. U.S.
District Judge George H, Wu is
scheduled to sentence the couple
on Dee. 17,

Gerald Green's production cred-
ity include the 1986 Oliver Stone
{ilm “Salvador” as well as the 2006
film “Rescue Dawn,” which stars
Christian Bale,

He and Patricia were arrested in
December 2007, aceused of paying
kickbacks to Juthamas Siriwan,
then the governor of the Tourism
Authority of Thailand, in exchange
for receiving conlracts to manage
and operate the annual Bangkok
International Film Festival,

The couple ran the film festival
hetween 2003 and 2008, boosting it
{rom a slecpy local event Lo a major
stop on the glubal il seene.

The Greens also received an elile
tourism “privilege card” offering
discounts and perks to wealthy
forcigners, prosecutors aid,

Between 2002 and 2006, the
Greens paid approximately S1.8
million in_ bribes to the former
governor through numerous bank
accounts in Singapore, Great Brit-
ain and Lhe Isle of Jersey.

The couple also attempted to
cover up their bribery by using
different business votities, some
with fake addresses and telephone
numbers, prosecutors said,

They followed “a pattern of secre-
cy, lies and cover-ups,” Assistant
U.S. Aftorney Bruce Searby lold
the jury during closing argunicnts.

The Greens allegedly used those
entities to conceal the Jarge amaunt
of money they were paid under the
contracts.

The Greens made disguised pay-
menls =~ which they Tecor cd m

Greens resuited in more than $13.5
million in revenue to businesses
they owned, prosecutors said,
Practically dormant for more
than two decades after being
signed into law in 1977, federal
prosecutors have dusted off the

“T think the message to those in
the enlertainment industry is that
your industry is not immnune from
TCPA scrutiny,” he said.

Many companics shonting over-
seas find they have to pay off a few
lacal officials to make sure things

FCPA in recent years. A dil
to the Department of Justice, there
were nio FCPA enforcement actions
in 2000. That number has steadily
increased since then, reaching a
high point of 17 in 2008.

Lawyers with FCPA aad enter-
tainment cxpcncncc said in gen-

financial records as
— to the Thai official through the
foreign bank accounts registered
in the name of the governor's
daughter, Jittisop Siriwan.

The couple also wired money
and sent checks made out to the
governor's daughter, according to
prasccutors,

he Greens maintained the

payments were a legitimate
investment in a business run by the
daughter, Jittisop Siriwan, and that
they were mis-identified in account-
ing records.

*“Commissions’ was probably a
bad choice of words,” said Jerame
Muooney, Gerald Green'slawyer, -

The contracls received by the

eralthat inds
violations in one company, it will
closely examine other companies
and individuals in thatindustry,

“What I've secn with the FCPA
is that the Department (of Justice]
has gone from indusiry to indus
try,” sail Anjali Chaturvedi, an
attorney in Nixon Peabody’s Wash-
ington D.C. office who specializes
in FCPA cases,

“Ifyou go alter one company, you
‘hear from witnesses, “We're not the
only ones doing this,” she said,

Mike Kuehler, a business law

run smoathly during
In one case, an analysis of the
finances for the 2005 feature filn
“Sahara” showed the budget in-
cluded nearly o quartersmitlion dol-
lars sel aside for expenses such as
“courtesy payments” and “bribes.”
Jim Asperger of Quinn Emanuel
Urquhart Oliver & Hedges said the
FCPA contains a specific “grease
payment” exception,
“It's for small payments, like
a shakedown at customs,” said
Asperger. “An official might say
‘Il only process this camera equip-
rment if you give me $100,” he said,
adding that the cxception only
applies lo ministerial acts, rather
than discretionary actions,
Neither the Los Angeles U.S, At
torney's office nor the Depar{ment
of Justice would camment on pos-
f}ilble further efforts to investigate

professor at Butler Unit ty who
writes a blog; on the FCPA, said the
Green case is a warning to film and
relevision companies that work
abroad.

Judge Rejects Deal Between SEC, Bank of America Over Bonuses

By Stephen Bemard
Associated Press

EW YORK — A federal judge
on Monday rejected a $33
million settlement hetween the
Securities and Exchange Commis-
sion and Bank of America Corp.,
saying the SEC's accusations of
inadequate disclosure by the bank
over bonuses paid at Mervill Lynch
must aow go to trial.
Scparately, New York Atforncy
General Andrew Coowo's uffice is
preparing to file charges within the

next couple of inst sever-

After receiving additional stale-
ments from the SEC and BofA last
week, Rakoff ruled Monday that
the proposed $33 million settle-
ment “cannot remotely be called
fair,” and ordered thal the case go
to trial beginning Feb. 1.

Bank of America agreed to ac-
quire Merrill Lynch in a hurried
deal exactly one year ago today,
just as Lehman Brothers was pre-
paring to lile for bankruplcy. L was
later revealed that Merrill, with
the knowledge nl’ B.mk of America

A federal ]udge on Monday, Sept. 14, 2009, rejected a $33 million setiement between the Securities and

abhigh-ranking execulives at Bank
of America, claiming they failed to
disclose details about the bank's
acnuisition of Merrill Lynch, ace
cording to a person fantiliar with
the investigation.

The ruliug in the SEC case
comtes one month after the agency
and Bank of America thought they
had putathoray issue belind them,
and |caves the SEC with the task of
mounting a case agaisist BofA over
one of the most sensitive issues of

against BofA, which agreed to buy
thie New York investnient hank last
year, without the bank admitting
ar denying guilt in the ease, BofA
has said it didn'( violate disclosure

rules,

U.S. District Judge Jed Raloff
held up his approval of the seftle-
ment, however, and ordered the
SEC last month to explain why it
didn't pursue charges against spe-
cifie executives at Bank of America

the i i pay
on Wall Street,

The SEC announced last month
that it had scltled its civil charges

aver the

Rakoff, in his ruling, found that
the proposed scltlement “sug.
gests a rather cynical relationship

between the partios: the SEC
fiets Lo claim that it is exposing
wrongdoing on the part of the
Bank of America in a high-profile
merger, the bunk’s management
gets to claim that they have been
cotrced into an onerous seltlement
by overzealous regulators, And all
thnmlunc’ltlllu.xpmsu not only
of the but also of the

and Bank ofAmem:a Corp. over bonuses paid by Merrill Lynch.

ments at Merrill, said the person,
who requested anonymiity because
no charges have been filed yet.
The AG's office has also ques
tioned whether Bank of America
failed to tell shareholders about its
consideration of backing out of the
deal and mounting write-downs at
Merrill's mortgage lending

teuth.”

Cuomu's office is likely to file
civil charges against the execu-
tives over theie role in failing to
alert to_mounting

Both the attorney general's of
fice and Rakofl have questioned
whether the bank knowingly hid
details about the acquisition from
ahead of 2 vole to

losses and accelerated bonus pay-

approve the deal,

6 billion
in bonus payments hnfnrc the deal
closed on Jan. 1.

Merrill wound up paying the
bonuses for 2008 despite losing
$27.6 billion that yuar, a record for
the firm, Those losses affected the
bottom fine at Bank of America,
one of the lurgest recipients of U.S.
government bailout funds.

Bank of America did not provide
immediate comment on the ruling,

*As we said in our court filings,
we believe the proposed settles
ment properly balanced all of the
relevant  considerations,” SEC
spokesntan John Nesler said in
a statement, “We will carefully
review the court’s most recent
order”

e industry.

Lanny Breuer, Assistant Attor-
ney General of the Departent of
Justice's criminal division, said in
a statement that the department
“would not waiver in its fight
against carroption,”

“The FCPA is a powerful tool
that the Department will continue
to use in an effort Lo stop individu-
als like the Greens who seek to
further their own business inter-
ests through bribes paid to foreign
offictals,” said Brener.

The Greens were convicted on
one charge of conspiracy to viplate
the FCPA and eight charges of vio~
lating the act. Each charge carries
& maxinwm of five years in prison,

Each of the six money-launder-
ing charges they were convicted
of carry a maximum penalty of 20
years.

Gerald Green also faced one
count of obstruction of justice by
altering financial ducwnents after
the FBI raided the couple’s office
in July 2007, but the jury could nat
reach averdicl on the count.

Patricia Green faces an addi-
tional three-ycar sentence for fling
afalse tax return for 2004,

Bednarski said sl plans to ape
peal arterscntencmg.

‘This is a case that was based oo
suspicion,” she said, “The evidence
did not show Gerald Green bribed
the governor or anyone else or that
his wife who assisted in the run-
ning of the office bribed anyone or
knew ol any bribery scheme,”

“We're going to continuc to
fight,” she said. \

Jean-lue_renault@dailyjournal.com
ciaran_mcevoy@dailyjournal.com

Prop. 8 Supporters Subpoena Activist Who Revealed Their Campaign Contributors

Contlnued from page 1
Coleson & Bostrom. Bopp did nol return
several calls secking comment.

According {0 court records, the group
is challcngmg the constitutionality of cam-
paign finance disclosure requirentents,
claiming donors to Proposition  have been
ravaged by e-mails, phione calls, posteards
and cven death threals,

In the suit, Bopp d.'u.ms that the require-
ments of California's Political Reform Act
of 1974 are unconstitutional by virtue of the
Firstand Fourleenth Amendments.

Karger's website, www.californiansagai
nsthate.com, curcently fists the names, ad-
drcsscsami donation amounts for the an 12

Yeson

paign, under the heading *Dishonor Roll."

e Yes on 8 campaign raised nearly
$30 million and won the ballot battle over
fray marriage Jast November by a vole of 52
percent.

Karger contends the subpoena is simply
an act of revenge for the complaints he filed
with the Fair Political Practices Commission
against the Mormon Church for its alleged
failure lo report non- monetary contributions
to the Yes on 8 campaign,

“Thisis all part of the PR {public relations)
affensive being carried out by the Mormon
Church,” Karger said.

The Utah-based church did oot direcily
donate to the campaign, but ils members
provided millions of dotlars ta it

‘The Mormon Church is not a party to the
January fawsuit,

Cnlu‘nmla Aunmey Guneml Jerry Brown

acl, arguing
in court that disclosure requirements assist
the state in detecting efforts o hide the iden.
tities of large donors and illegal spending of
pohuc.xl funds for personal use.

“Political democracy demands open
debate, including prompt disclosure of the
identities of campaign donors,” Brown said
in a prepared stalement.

The most recent action in the case came
on Jan, 28, when U.S. Eastern District Judge
Morrison C. England Jr. turned down the
Yes on 8 group’s request for a preliminary
injunction exempting the group from cam-

paign disclosure faws, saying that he was
nol persuaded thal the threats were serious
enough.

The group's subsequent report, made
poblic Feb. 2, included its first disclosure
of “major donors” who had given more
than $10,000 to the campaign since June
30, 2008.

‘The Sacramento case is not the only effort
by anti-zay rights groups lo roll back cam-
paign finance disclosure laws.

Bopp filed suit against the Washington
Secretary of Siate July 28 to prevent the
state from releasing the names and ad-
dresses of more than 138,500 Washington
citizens who signed a pelition in favor of
Referendwn 71.

The ballot referendum asks voters in
‘Washington this November whether they
want to expand domestic partnership rights
and obligations in the state's originally im-
ited dnmcmc partnership ]eglslnunn

Governor Christi
signed off on an exp:msmn of righis fnr do-
mestic partners in May, but opponents of
that move rounded up 137,680 signatures to
have (he issue brought to voters this year.

In an enormous win for the group, a fed-
cral district judge ruled on Thursday that
‘Washington officials were not allowed to
reveal the names of those whe signed the
petition.

malthew_pordum@dailyjournal.com



