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ABSTRACT 

 In this article, I take a novel approach to the question of what constitutes a Òtax.Ó I argue 
that the unique burdens imposed on same-sex couples by the federal and state Òdefense of 
marriageÓ acts (the DOMAs) constitute a tax on lesbian and gay families.  

 Classifying the DOMAs as a ÒtaxÓ has important substantive and rhetorical 
consequences. As a tax, the DOMAs are subject to the same constitutional restrictions as other 
taxes. This opens them to challenge under the federal constitutionÕs direct tax clauses and the 
uniformity clauses present in many state constitutions. Where such constitutional challenges are 
unavailable or unavailing, classifying the DOMAs as a tax provides grounds for arguing that this 
tax on lesbian and gay families should be taken into account when assessing the justness of the 
distribution of the overall tax burden. On a rhetorical level, labeling the DOMAs a tax on lesbian 
and gay families effectively counters the notionÑ implicit in their current monikerÑ that the 
DOMAs are a necessary ÒdefenseÓ of marriage against an assault by same-sex couples. Instead, 
calling the DOMAs a tax may prove to be an effective means for shifting the rhetorical terrain in 
the debate over same-sex marriage by making it clear that the DOMAs do nothing more than 
punish lesbian and gay families because they are different.  
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I. INTRODUCTION 

 Why are certain burdens called ÒtaxesÓ and others not? What consequences flow from 
characterizing a burden as a tax? Or, put more directly, why might you actively seek to 
characterize a burden as a tax on someone or something? Once classified as a tax, how do we 
determine whether a given burden is fair? Or, again to put the question more directly, should we 
take into account non-economic characteristicsÑ for example, sexual orientationÑ when 
determining the fairness of a tax? In this article, I begin to address these separate, yet interrelated 
questions in the context of the burdens imposed on same-sex couples by the Defense of Marriage 
Act2 (DOMA) and its state-level analogues, the so-called mini-DOMAs.3 (For purposes of this 
article, I will sometimes collectively refer to DOMA and the mini-DOMAs as Òthe DOMAs.Ó)  

 I was moved to ask and explore these questions by my work on the gay and lesbian title 
of Richard Delgado and Jean StefancicÕs ÒEveryday LawÓ series.4 While working on the chapters 
on marriage and its alternatives, medical and financial planning, and parenting, I was struck by 
the practical impact of the DOMAs on same-sex couples living in states that permit them to enter 
into marriages, civil unions, or domestic partnerships. At first glance, these couples seem to be 
presented with the same choice as different-sex couples when the time comes to consider 
whether to seek legal recognition of their relationships: They can either choose to enter into a 
state-sanctioned legal relationship or to create a legal framework for their relationship through 
private contractual arrangements. In practice, however, the DOMAs render this seeming choice a 
false one. 

 The ostensible purpose of the DOMAs is quite simple. They aim to cabin in any gains 
that same-sex couples make in their effort to achieve access to the rights and obligations of 
marriage. For example, Congress enacted the federal DOMA in 1996 out of fear that, left 
unchecked, a then-anticipated decision from the Hawaii Supreme Court legally recognizing 
same-sex relationships5 would spread throughout the country like some sort of contagion.6 Yet, 
as described more fully in Part II below, the DOMAs do far more than simply stave off the 
spread of same-sex marriage; they effectively erode the important civil rights gains attained in 
                                                
1 Professor of Law, University of Pittsburgh School of Law. Thanks to Adam Chodorow, Bridget Crawford, Leandra 
Lederman, and Beverly Moran for their comments on earlier drafts of this article. Thanks to the University of 
Pittsburgh School of Law for providing financial support for the writing of this article. As always, thanks to Hien for 
his love and support in everything that I do. 
2 Pub. L. No. 104-199, 110 Stat. 2419 (1996). 
3 See infra Part II.A.1 for a description of the federal DOMA and the state mini-DOMAs. 
4 ANTHONY C. INFANTI, EVERYDAY LAW FOR GAYS AND LESBIANS (AND THOSE WHO CARE ABOUT THEM) (2007). 
5 In fact, the decision never materialized because, while an appeal was pending to the Hawaii Supreme Court, the 
state constitution was amended to empower the state legislature to limit marriage to different-sex couples. Id. at 145. 
6 See H.R. REP. NO. 104-664, at 2Ð3 (1996), available at http://thomas.loc.gov (under ÒOther Legislative Activity,Ó 
click on ÒCommittee ReportsÓ to open a page from which you can gain access to this document, either by searching 
or browsing the reports from the 104th Congress). 
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states such as California, Connecticut, Massachusetts, New Hampshire, New Jersey, Oregon, and 
Vermont, which either recognize same-sex marriage or an equivalent legal relationship (i.e., civil 
unions or domestic partnerships). The erosion of these gains occurs because same-sex couples 
who enter into legally recognized relationships in these states must still engage in all of the same 
legal planning as couples who have not (or simply cannot) enter into such relationships. They 
face a false choice between a state-sanctioned legal relationship or private ordering of their 
relationship because it is practically impossible for same-sex couples to avoid either (1) traveling 
to or interacting with persons located in states that do not recognize their legal relationship or (2) 
having dealings with the federal government that somehow involve its refusal to recognize their 
legal relationship.  

 When I looked at this false choice problem and the very realÑ and very expensiveÑ costs 
that many states and the federal government impose on same-sex couples,7 I realized that these 
costs look very much like a tax designed to penalize same-sex couples for seeking recognition of 
their familial relationships (i.e., the relationship between the members of the couple and between 
the couple and their children). Indeed, I included a couple of passing references in the book to 
this effect, remarking on how the DOMAs significantly reduce the lesbian and gay movementÕs 
civil rights gains in the state-by-state battles for access to marriage and leave same-sex couples 
with only the Òafter-taxÓ gains from any victories.8 With the book complete and now in print, I 
have had more time to reflect on this question of taxing civil rights gains and its implications, 
and that reflection has led to the writing of this article. 

 In this article, I make the case for reconceptualizing the DOMAs as a form of tax; 
namely, a tax on lesbian and gay families. This reconceptualization naturally raises the question 
of what precisely qualifies as a ÒtaxÓÑ a question that I consider at some length in Part III below. 
But it also raises a number of ancillary questions, too. For instance, I imagine that some readers 
might, if they could, stop me now to ask, Òwhy bother?Ó or ÒwhatÕs the point of calling this 
burden a ÔtaxÕ?Ó 

 At one level, as I also discuss in Part III below, the point of labeling the burden imposed 
by the DOMAs a ÒtaxÓ is purely rhetorical. Calling the DOMAs a tax may be an effective means 
of countering the notion that these measures are a necessary ÒdefenseÓ of marriage against an 
assault by same-sex couples. In this context, the ÒtaxÓ label instead conveys the message that the 
DOMAs do nothing more than punish lesbian and gay families because they are different. An 
important part of this rhetorical move is to cast the tax as one not on same-sex couples, but rather 
as one on lesbian and gay families. This focus on families both captures the rhetoric of opponents 
of lesbian and gay rights and, at the same time, reflects the reality that many same-sex couples 
do have children living with them. By highlighting the impact of the DOMAs on the children of 
same-sex couples and tapping into the general publicÕs innate revulsion toward taxes of all types, 
it may be possible to successfully shift the rhetorical terrain of the debate over same-sex 
marriage (and, implicitly, the recognition of nontraditional family arrangements) to the 
advantage of lesbian and gay rights advocates. 

                                                
7 But, of course, not on different-sex couples, whose marriages are routinely recognized from one state to another 
and by the federal government. See infra note 34 and accompanying text. 
8 See INFANTI, supra note 4, at 159, 223. 
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 At another level, the importance of this inquiry lies in the additional restrictions that will  
be triggered if the DOMAs are classified as taxes. In other words, this exploration may open 
additional avenues for challenging the constitutionality of the DOMAs.9 As I discuss in Part IV 
below, classifying the federal DOMA as a tax opens the way for a challenge under the U.S. 
ConstitutionÕs direct tax clauses, because the federal DOMA operates much like a property tax 
on the legal rights and obligations associated with same-sex couplesÕ marriages, civil unions, and 
domestic partnerships. The federal DOMA therefore arguably qualifies as a ÒdirectÓ tax and, as 
such, can only pass constitutional muster if Congress has apportioned it among the states by 
population (something Congress most assuredly has not done). In addition, classifying the state 
mini-DOMAs as taxes opens the way for challenges under the uniformity clauses found in many 
state constitutions. As an example of how such a challenge might be framed, I outline a potential 
challenge to the Arizona mini-DOMA under the uniformity clause in that stateÕs constitution. 

  At yet another level, I reach perhaps the most provocative question raised by this line of 
inquiry; namely, whether oneÕs sexual orientation should be taken into account when 
determining the fairness of a taxÑ here, the tax imposed by the DOMAs. This question takes on 
signal importance in places where the constitutional challenges described in the preceding 
paragraph are either unavailable or unsuccessful. In answering this question at the end of Part IV, 
I return to my earlier discussion of the rhetorical importance of the reconceptualization of the 
DOMAs as a tax to argue that a robust notion of tax equity must take into account this additional 
tax on lesbian and gay families when assessing the justness of the distribution of the overall tax 
burden. Just as in that earlier discussion, this move helps to shift the rhetorical terrain in 
important ways. Here, the rhetorical move shifts the debate away from a focus on forcing states 
to recognize the right of same-sex couples to marryÑ a framing of the question that generates 
reflexive opposition among the many heterosexuals who are not yet ready to take this step10Ñ
and toward a discussion of whether it is fair to tax two similarly situated families differentlyÑ a 
framing of the question that is of more general appeal because it is phrased in terms of the widely 
held belief that those who are similarly situated should receive similar treatment under the tax 
laws. At the same time, this move enriches the debate over tax fairness by shunning the typically 
unbending focus on the economic dimension of individuals; instead, it pushes us to think about 

                                                
9 For a sampling of the more conventional grounds for mounting constitutional challenges to the federal DOMA, see 
Mark Strasser, Baker and Some Recipes for Disaster: On DOMA, Covenant Marriages, and Full Faith and Credit 
Jurisprudence, 64 BROOK. L. REV. 307 (1998) (arguing that the Full Faith and Credit Clause and Due Process 
Clause prohibit Congress from enacting DOMA); Mark Strasser, Ex Post Facto Laws, Bills of Attainder, and the 
Definition of Punishment: On DOMA, the Hawaii Amendment, and Federal Constitutional Constraints, 48 
SYRACUSE L. REV. 227 (1998) (arguing that DOMA violates the Bill of Attainder Clause); Mark Strasser, Loving 
the Romer Out for Baehr: On Acts in Defense of Marriage and the Constitution, 58 U. PITT. L. REV. 279 (1997) 
(arguing that enactment of DOMA exceeds CongressÕs power under the Full Faith and Credit Clause, violates the 
right to interstate travel, and does not meet the relevant standard for displacing state domestic relations law); Evan 
Wolfson & Michael F. Melcher, The Supreme CourtÕs Decision in Romer v. Evans and Its Implications for the 
Defense of Marriage Act, 16 QUINNIPIAC L. REV. 217 (1996) (arguing that DOMA is unconstitutional on equal 
protection grounds because, out of anti-gay animus, Congress singled out lesbians and gay men for the imposition of 
an inferior legal status; the same could, of course, be said for many, if not all, state mini-DOMAs). 
10 Will Lester, Gay Marriage Issue Now Less Volatile, Poll Shows, HOUS. CHRON., Mar. 26, 2006, at A8 (51% of 
Americans oppose same-sex marriage); USA Today/CNN/Gallup Poll: Where America Stands, USA TODAY, Feb. 
24, 2004, at 6D (53% of Americans oppose same-sex marriage). But see infra note 226 and accompanying text, 
which indicate that most Americans do, however, favor affording at least some of the legal rights and obligations of 
marriage to same-sex couples. 
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how an individualÕs non-economic characteristics (here, sexual orientation) might be taken into 
account in assessing tax fairness.  

 Finally, in Part V, I provide brief concluding remarks that discuss how this article might 
pave the way for making similar arguments with respect to other non-traditional families and, 
concomitantly, how it demonstrates the transformative potential of same-sex marriage. 

II. THE NATURE OF THE LEVY 

 Before delving into the question of what makes something a tax, it is necessary to spell 
out the precise nature of the levy that the federal DOMA and the state mini-DOMAs impose on 
same-sex couples. To this end, I will first describe the DOMAs and then use an example to 
illustrate their effects on same-sex couples. 

 A. The DOMAs and the Pall of Uncertainty 

 The federal DOMA has two operative provisions. ÒOne addresses the treatment of same-
sex marriages under federal law and the other addresses interstate recognition of same-sex 
marriages.Ó11 For purposes of federal law, DOMA defines ÒmarriageÓ to include Òonly a legal 
union between one man and one woman as husband and wife.Ó12 With regard to the interstate 
recognition of same-sex marriages, ÒDOMA allows each state to refuse to give effect to the 
public acts, records, or judicial proceedings of Ôany other State, territory, possession, or tribe 
respecting a relationship between persons of the same sex that is treated as a marriage under the 
laws of such other State, territory, possession, or tribe, or a right or claim arising from such 
relationship.ÕÓ13 Succinctly put, the federal DOMA refuses legal recognition to same-sex 
marriages for all purposes of federal law and authorizes each state to similarly refuse legal 
recognition to same-sex marriages celebrated outside of that state. 

 As of this writing, forty-five states have adopted some form of a mini-DOMA: Nineteen 
states have a statutory prohibition against the recognition of same-sex marriages, two states have 
a constitutional prohibition against the recognition of same-sex marriages, and twenty-four states 
have both a statutory and a constitutional prohibition against the recognition of same-sex 
marriages.14 In nearly half of these states, the mini-DOMA also refuses recognition to statuses 
that are similar to marriage (e.g., civil unions and domestic partnerships).15  

 The broad purpose and effect of the DOMAs is to limit the effect of any one stateÕs 
decision to extend all or a portion of the rights and obligations of marriage to same-sex couples 
on both the federal government and other states.16 As of this writing, ten states and the District of 
Columbia have taken steps to extend all or a portion of the rights and obligations of marriage to 
same-sex couples. Massachusetts and California are the only states that legally recognize same-

                                                
11 INFANTI, supra note 4, at 155. 
12 1 U.S.C. ¤ 7 (2008). 
13 INFANTI, supra note 4, at 155 (quoting 28 U.S.C. ¤ 1738C (2007)). 
14 Id. at 157 tbl.6.1. 
15 Id. 
16 See H.R. REP. NO. 104-664, supra note 6, at 2, 6Ð7, 10, 17Ð18 (describing how the federal DOMA was intended 
to limit the effect on both the federal government and other states of the Hawaii Supreme CourtÕs decision in Baehr 
v. Lewin, 852 P.2d 44 (Haw. 1993), which raised the specter of legalized same-sex marriage for the first time). 
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sex marriages.17 Connecticut, New Hampshire, New Jersey, Oregon, and Vermont allow same-
sex couples to enter into relationshipsÑ whether denominated Òdomestic partnershipsÓ or Òcivil 
unionsÓÑ that are the equivalent of marriage.18 ÒThe District of Columbia, Hawaii, Maine, and 
Washington permit same-sex couples to enter into legal relationships that fall short (in some 
cases, far short) of marriage.Ó19 The DOMAs are meant to curtail the impact of these advances 
and, as we will explore further below, have thus far been remarkably successful in doing so.20 

 But even among the group of jurisdictions that legally recognize same-sex relationships, 
there is considerable uncertainty surrounding the portability of the various legal statuses. In 
many of these jurisdictions, legal recognition of same-sex relationships co-exists with a statutory 
or constitutional mini-DOMA, giving rise to confusion. For instance, Connecticut, Hawaii, 
Maine, New Hampshire, Oregon, Vermont, and Washington all have adopted some form of a 
mini-DOMA.21 Although the District of Columbia and New Jersey have not adopted either an 
express statutory or constitutional prohibition against same-sex marriage, their courts have 
interpreted their ambiguous statutes to prohibit same-sex marriage.22 Similarly, among the 
handful of jurisdictions that neither have a mini-DOMA nor themselves sanction same-sex 
marriage or an equivalent legal relationship, the courts of New York and Rhode Island have 
interpreted their ambiguous statutes to prohibit same-sex marriage.23 

 It is not entirely clear whether, or precisely to what extent, many of these jurisdictions 
will recognize same-sex marriages or equivalent relationships celebrated in other states. For 
example, New Hampshire will treat same-sex marriages and civil unions contracted in other 
states as a New Hampshire civil union, but its newly enacted civil union law makes no mention 
of whether it will recognize other same-sex relationships.24 The Connecticut attorney general has 
opined that civil unions and equivalent relationships celebrated in other states will be recognized 
by Connecticut; however, the attorney general further opined that Connecticut will not recognize 

                                                
17 In re Marriage Cases, No. S147999, 2008 Cal. LEXIS 5247 (Cal. May 15, 2008); Opinions of the Justices to the 
Senate, 802 N.E.2d 565, 569 (Mass. 2004); Goodridge v. DepÕt of Pub. Health, 798 N.E.2d 941, 955Ð57 (Mass. 
2003). 
 The result in In re Marriage Cases will be tested in November 2008 when California voters decide whether 
to amend the stateÕs constitution to ban same-sex marriage. Jack Leonard, Voters Will Decide on Gay Marriage, 
L.A. TIMES, June 3, 2008, at B1. (For the text of the initiative, see http://ag.ca.gov/cms_pdfs/initiatives/i737_07-
0068_Initiative.pdf.) Notwithstanding the possibility that same-sex marriage might be short-lived, the California 
Supreme Court decided the day after this measure qualified for the ballot that it would not stay its ruling until after 
the November 2008 election. In re Marriage Cases, No. S147999 (Cal. June 4, 2008) (order denying motion for stay 
and petition for rehearing), available at http://www.courtinfo.ca.gov/presscenter/newsreleases/NR31-08.PDF.  
18 CONN. GEN. STAT. ¤ 46b-38nn (2008); N.H. REV. STAT. ANN. ¤¤ 457-A:1-6 (2008); N.J. REV. STAT. ¤ 37:1-31 
(2008); VT. STAT. ANN. tit. 15, ¤ 1204 (2008); 2007 Or. Laws Adv. Sh. No. 99 (Lexis) (effective Jan. 1, 2008). 
19 INFANTI, supra note 4, at 158. 
20 On occasion, a same-sex couple has been successful in legally dissolving their relationship in a state that 
otherwise refuses to legally recognize same-sex relationships; however, Òthere are only a few published decisions in 
this area, and those decisions provide evidence of only mixed success.Ó Id. at 182. 
21 Id. at 157 tbl.6.1. CaliforniaÕs mini-DOMA was struck down on constitutional grounds by the California Supreme 
Court. In re Marriage Cases, No. S147999, 2008 Cal. LEXIS 5247 (Cal. May 15, 2008). As discussed supra note 17, 
the California voters may yet amend the stateÕs constitution in November 2008 to add a new provision banning 
same-sex marriage. 
22 INFANTI, supra note 4, at 157 tbl.6.1. 
23 Id. at 157 tbl.6.1 (citing a decision from New York); Chambers v. Ormiston, 935 A.2d 956 (R.I. 2007) 
(interpreting the statute conferring jurisdiction over divorces on the stateÕs family courts). 
24 N.H. REV. STAT. ANN. ¤ 457-A:8 (2008). 
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same-sex marriages celebrated in other states due to the inclusion of a mini-DOMA in the bill 
that established civil unions in Connecticut.25 The New Jersey attorney general has opined that 
same-sex marriages, civil unions, and domestic partnerships entered into in other states will be 
recognized in New Jersey, either as a civil union (if it is the equivalent of a New Jersey civil 
union, which affords all of the rights and obligations of marriage to same-sex couples) or as a 
domestic partnership (if it is the equivalent of a New Jersey domestic partnership, which affords 
something less than all of the rights and obligations of marriage to same-sex couples).26  

 Yet, despite a favorable opinion from the New York attorney general, that stateÕs courts 
have issued decidedly mixed decisions on this question.27 The governor of New York recently 
issued an order directing state agencies to recognize same-sex marriages celebrated in other 
jurisdictions; however, this order will have no effect on the mixed signals being sent by the state 
courts, and, even with respect to state agencies, its validity has been cast in doubt by several state 
legislators and the Alliance Defense Fund, who have together filed a lawsuit challenging the 
governorÕs actions on constitutional grounds.28 In the same vein, the Rhode Island Supreme 
Court recently contradicted the opinion of its own attorney general when it refused to allow a 
same-sex couple married in Massachusetts access to the stateÕs courts for purposes of obtaining a 
divorce, concluding that the word ÒmarriageÓ in the jurisdictional statute for the Rhode Island 
family courts embraces only the marriages of different-sex couples.29  

 Other states that either legally recognize same-sex relationships or do not expressly 
prohibit them have not yet answered this question. This only adds to the uncertainty and 
confusion surrounding the portability of same-sex marriages, civil unions, and domestic 
partnerships. 

 Due to the sheer number of states that unequivocally prohibit the recognition of same-sex 
marriages (and, often, equivalent relationships, too) and the significant uncertainty that surrounds 
the portability of legal status even among jurisdictions that are not unequivocally opposed to 
recognizing same-sex relationships, same-sex couples who enter into marriages, civil unions, or 
domestic partnerships Òare forced to act as if the legal recognition of their relationships does not 
exist.Ó30 

                                                
25 Op. AttÕy Gen. No. 2005-024, 2005 Conn. AG LEXIS 23 (Sept. 20, 2005). The attorney general has opined, 
however, that Connecticut would not recognize a domestic partnership registered solely with a municipality within a 
state (in that case, Seattle, Washington). Op. AttÕy Gen., 2006 Conn. AG LEXIS 19 (Aug. 2, 2006). 
 Prior to the decision in In re Marriage Cases, No. S147999, 2008 Cal. LEXIS 5247 (Cal. May 15, 2008), 
California similarly recognized civil unions and domestic partnerships celebrated in other states, but refused 
recognition to same-sex marriages. INFANTI, supra note 4, at 147. 
26 Op. AttÕy Gen. No. 3-2007, 2007 N.J. AG LEXIS 2 (Feb. 16, 2007). 
27 See INFANTI, supra note 4, at 153. The most recent decision in this area is Martinez v. County of Monroe, 850 
N.Y.S.2d 740 (N.Y. App. Div. 2008), which required the recognition of a Canadian same-sex marriage and served 
as the catalyst for the order issued by the governor of New York that is described in the next sentence of the text 
above. 
28 Jeremy W. Peters, New York Backs Same-Sex Unions from Elsewhere, N.Y. TIMES, May 29, 2008, at A1; Jeremy 
W. Peters, Suit Seeks to Block State Policy on Same-Sex Unions, N.Y. TIMES, June 4, 2008, at B3. 
29 Chambers v. Ormiston, 935 A.2d 956 (R.I. 2007); Op. AttÕy Gen. (Feb. 20, 2007), available at 
http://www.glad.org/News_Room/RIAttorneyGeneral_Statement.pdf.  
30 INFANTI, supra note 4, at 158. 



7 TAXING CIVIL RIGHTS GAINS [31-Aug-08]  

 

 
 B. Gauging the Impact of the DOMAs and the Pall of Uncertainty 

 To better understand the practical impact of the federal DOMA and state mini-DOMAs 
on same-sex couples, let us compare and contrast the treatment of two families: one headed by a 
different-sex married couple and one headed by a same-sex married couple, both couples having 
been married in Boston, Massachusetts. From the perspective of the State of Massachusetts, both 
of these couples are in identical situations. Both couples paid the same amount (i.e., $50) for 
their marriage license.31 Once married, both couples are subject to the same legal obligations and 
have the same legal rights under Massachusetts law.32 

 But these two couplesÕ legal relationships are relevant not only for purposes of 
Massachusetts law, but also for purposes of federal law and the laws of other states. According to 
the General Accounting Office, as of December 31, 2003, there were at least 1,138 federal 
statutory provisions Òin which marital status is a factor in determining or receiving benefits, 
rights, and privileges.Ó33 It will, therefore, be the rare couple that is able to avoid dealings with 
the federal government that somehow implicate their marital status. It will also be the rare couple 
that never travels to (or through) another state; that never enters into a transaction with a party in 
another state; that never owns or rents property in another state; and that never has any other sort 
of dealing with a person, entity, or property located in another state that might somehow 
implicate their marital status. Thus, it is important to consider how both the federal government 
and other states will view these two couplesÕ marriages. 

 From that perspective, the two couples are in radically different positions. On the one 
hand, the federal government, the other states, and the District of Columbia will recognize the 
different-sex coupleÕs Massachusetts marriage as a matter of course.34 In other words, the 
different-sex couple would not need to reapply for a marriage license anywhere, draft any special 
documents, or undertake any special judicial proceedings to ensure the legal recognition of both 
their spousal relationship and their parental relationship with any children that they might have 
together (e.g., through intrauterine insemination, the use of assisted reproductive technology, or 
adoption) or from a previous relationship.  

 On the other hand, the same-sex coupleÕs Massachusetts marriage will not be so easily 
recognized.35 In the other jurisdictions that legally recognize same-sex relationships and in those 
jurisdictions that do not have explicit  statutory or constitutional prohibitions against the 
recognition of same-sex marriages, the same-sex coupleÕs marriage mayÑ or may notÑ be 
legally recognized.36 For example, it seems that New Jersey will recognize their marriage as a 

                                                
31 City of Boston.gov, Marriage Intention Instructions, http://www.cityofboston.gov/registry/marriage.asp (last 
visited Mar. 11, 2008). 
32 Opinions of the Justices to the Senate, 802 N.E.2d 565, 569 (Mass. 2004); Goodridge v. DepÕt of Pub. Health, 798 
N.E.2d 941, 955Ð57 (Mass. 2003). 
33 Letter from Dayna K. Shah, Assoc. Gen. Counsel, U.S. Gen. Accounting Office, to Bill Frist, Majority Leader, 
U.S. Senate (Jan. 23, 2004) (GAO-04-353R Defense of Marriage Act), available at 
http://www.gao.gov/new.items/d04353r.pdf.  
34 RESTATEMENT (SECOND) OF CONFLICT OF LAWS ¤¤ 283Ð84 (1971); cf. 1 U.S.C. ¤ 7 (2008); 28 id. ¤ 1738C 
(concerning the refusal to, or ability to refuse to, recognize same-sex marriages). 
35 1 U.S.C. ¤ 7 (2008); INFANTI, supra note 4, at 166 nn.120Ð22. 
36 See supra notes 21Ð29 and accompanying text. 
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civil union, but Connecticut will not recognize their marriage unless they go to Connecticut and 
enter into a civil union there. In contrast, the remaining thirty-seven states and the federal 
government have, through the enactment of their DOMAs, taken affirmative steps to ensure that 
the same-sex coupleÕs Massachusetts marriage will not be legally recognized. Notwithstanding 
the seeming inflexibility  of the federal DOMA and the state mini-DOMAs, however, both the 
federal government and these states will , under certain circumstances, tacitly recognize the same-
sex coupleÕs spousal relationship as well as their parental relationship with their children. This 
same tacit recognition is possible in states that do not explicitly prohibit same-sex marriage and 
in states, like Connecticut, that recognize some same-sex relationships but refuse recognition to 
others.  

 That tacit recognition will, of course, not be based on their marriage. Rather, to have their 
spousal relationship recognized, the same-sex couple will need to engage a lawyer to draft a 
ream of documents, including wills, living trusts, powers of attorney, hospital visitation 
authorizations, and a domestic partnership agreement.37 These documents attempt38 to ensure 
that both members of the couple are provided for in the event of the death of one of them, that 
the couple can make medical and financial decisions on behalf of each other and visit each other 
when hospitalized, and that the parameters of their relationship (including the extent to which 
financial resources will be pooled, household obligations will be discharged, support payments 
will be made upon the dissolution of the relationship, and disputes will be resolved) have been 
established.39 In addition, if one or both spouses changed their surnames on the marriage 
certificate,40 then the federal government has indicated that it will not recognize that name 
change unless the spouse(s) also incur the expense of going to court to obtain a judicial decree 
changing the surname(s) of the relevant spouse(s).41 

 If the couple has children (as so many same-sex couples now do),42 that will entail further 
planning. If the children are adopted by one or both parents, it would still be wise for them to 
have their lawyer draft a shared parenting agreement and powers of attorney in case questions 
ariseÑ as they already haveÑ about whether adoptions by same-sex couples must be recognized 

                                                
37 INFANTI, supra note 4, at ch. 7. Naturally, not every couple will draft precisely the same set of documents or cover 
precisely the same ground in attempting to backstop the legal recognition of their relationship. This results from the 
coupleÕs ability to choose from among an Òˆ la carteÓ menu of the rights and obligations of marriage, civil unions, 
and domestic partnerships when drafting these documents. (Thanks go to Neil Buchanan both for this point and for 
this terminology.) This ability to choose does not, however, affect the fact of the DOMAs being a tax; it merely 
affects the amount of the tax that is paid. See infra Part II.B.2. 
38 I would like to underscore my careful choice of the word ÒattemptÓ here. For even if a couple undertakes its best 
efforts to re-create the legal rights and obligations of marriage ostensibly abrogated by the DOMAs, there is no 
guarantee that the resulting documents will actually be respected. See, e.g., INFANTI, supra note 4, at 174, 178Ð81 
(describing how advance directives are sometimes not honored and how wills, living trusts, and even joint tenancies 
may be subject to attack). 
39 Id. at ch. 7. 
40 MASS. GEN. LAWS ch. 46, ¤ 1D (2008) (ÒEach party to a marriage may adopt any surname, including but not 
limited to the present or birth-given surname of either party, may retain or resume use of a present or birth-given 
surname, or may adopt any hyphenated combination thereof.Ó). 
41 See Dianne Williamson, Gay Right Springs a Leak, WORCESTER TEL. &  GAZETTE (Worcester, Mass.), Mar. 4, 
2007, at B1. 
42 See infra text accompanying note 77. 
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by other states.43 In the case of children conceived through intrauterine insemination, lesbian 
couples cannot simply rely upon a statutory presumption of parentage44 to create a legal parent-
child relationship between the nonbiological mother and the child.45 The couple may wish to 
have the nonbiological mother adopt the child and to draft a shared parenting agreement as a 
back-up to that adoption.46 In the case of children from previous relationships, adoption and 
shared parenting agreements would be necessary to have the stepparent relationship legally 
recognized.47  

 The bottom line here is that the federal government and the states with mini-DOMAsÑ as 
well as the handful of states that do not explicitly prohibit the recognition of same-sex 
marriagesÑ will recognize the Massachusetts same-sex coupleÕs relationship in some 
circumstances.48 But that recognition comes at a price: the cost of drafting numerous documents 
and undertaking various legal proceedings to duplicate legal rights and obligations that the 
different-sex couple takes for granted and that the same-sex couple should already have.49 It is 
important to acknowledge here that not all same-sex couples will be able to afford to pay some 
or all of the price of tacit recognition of their relationship, with the result being forfeiture of the 
relevant legal protections when they cross state lines or deal with the federal government. 

                                                
43 INFANTI, supra note 4, at 222 (discussing attempts by the States of Oklahoma and Louisiana to refuse recognition 
to adoptions by same-sex couples). 
44 MASS. GEN. LAWS ch. 46, ¤ 4B (2008) (ÒAny child born to a married woman as a result of artificial insemination 
with the consent of her husband, shall be considered the legitimate child of the mother and such husband.Ó); 
Opinions of the Justices to the Senate, 802 N.E.2d 565, 569 (Mass. 2004); Goodridge v. DepÕt of Pub. Health, 798 
N.E.2d 941, 955Ð57 (Mass. 2003). 
45 See, e.g., INFANTI, supra note 4, at 220, 222Ð23 (describing the possible application of presumptions of parentage 
to lesbian couples and the cloud of uncertainty that surrounds the question of whether these presumptions will be 
honored by other states); Patricia A. Cain, Federal Tax Consequences of Civil Unions, 30 CAP. U. L. REV. 387, 394 
(2002) (indicating that same-sex couples who enter into civil unions in Vermont would Òprobably be advised to go 
through an adoption to resolve the question of whether the nonbiological parent is a parent under Vermont law [i.e., 
the presumption of parentage]Ó; in fact, in a recent case, the Vermont Supreme Court narrowly construed the stateÕs 
presumption of parentage Òto apply only for purposes of child support actions. Nonetheless, the court has indicated 
that, at least in the context of a vitiation proceeding, a lesbian ÔcoupleÕs legal union [i.e., civil union] at the time of 
the childÕs birth is extremely persuasive evidence of joint parentage.ÕÓ INFANTI, supra note 4, at  233 n.157 (quoting 
Miller -Jenkins v. Miller-Jenkins, 2006 VT 78, ¦¦ 41Ð63 (2006)). 
46 INFANTI, supra note 4, at 221Ð23. 
47 E.g., MASS. GEN. LAWS ch. 201A, ¤ 1 (2008) (for purposes of the transfers to minors act, defining Òmembers of 
the minorÕs familyÓ to include, among others, a stepparent); see Cain, supra note 45, at 396Ð99 (discussing the 
uncertainty surrounding the recognition for federal tax purposes of stepparent relationships created by VermontÕs 
civil union law). 
48 Again, to underscore and explain this caveat: Even the most diligent couple can never precisely duplicate all of 
the legal rights and obligations of marriage through the execution of legal documents and undertaking of legal 
proceedings. There are certain rights and obligations of marriage that can only be granted by the state itself (e.g., 
exemptions from taxation for transfers between spouses and immunity from being called to testify against a spouse). 
49 It is worth noting, however, that Virginia and Montana have mini-DOMAs written so broadly as to cast doubt on 
whether they will recognize the validity of these documents. See MONT. CODE ANN. ¤ 40-1-401(4) (2007) (ÒA 
contractual relationship entered into for the purpose of achieving a civil relationship that is prohibited under 
subsection (1) [which includes same-sex marriage] is void as against public policy.Ó); VA. CODE ANN. ¤ 20-45.3 
(2007) (ÒA civil union, partnership contract or other arrangement between persons of the same sex purporting to 
bestow the privileges or obligations of marriage is prohibited.Ó). 
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III . A TAX ON LESBIAN AND GAY FAMILIES 

 The question of what precisely qualifies something as a tax is not routinely asked in the 
tax literature. By and large, we donÕt ask the question because the answer appears self-evident. 
For example, who, aside from the stray tax protester,50 would seriously argue that our extant 
federal income tax is not a tax?51 Similarly, who would argue that a consumption tax (were one 
enacted as a replacement for, or supplement to, our current federal income tax) is not a tax?52  

 The question of what is a tax only gets asked at the marginsÑ usually when there is a 
question about the extent of a governmentÕs revenue raising power. For example, there are 
sometimes questions at the state and local level about whether a given levy should be classified 
as a ÒtaxÓ or a Òfee,Ó because the nature of the classification triggers different restrictions on the 
governmentÕs authority to impose the levy.53 At the federal level, similar questions about the 
difference between a ÒtaxÓ and a ÒfeeÓ have arisen in (1) probing the boundaries of 
intergovernmental tax immunity,54 (2) applying the tax injunction act,55 (3) determining whether 

                                                
50 Ball v. United States, 94-1 U.S. Tax Cas. (CCH) ¦ 50,149 (C.D. Ill. 1994) (ÒPlaintiff, however, argues that the 
federal income tax is not a Ôtax,Õ and, therefore, 26 U.S.C. ¤ 7421(a) does not apply to bar his request for 
injunction.Ó). This does not, however, appear to be an argument that tax protesters commonly make, as indicated by 
its noticeable absence from the Internal Revenue ServiceÕs annual publication debunking frivolous tax arguments. 
See INTERNAL REVENUE SERV., THE TRUTH ABOUT FRIVOLOUS TAX ARGUMENTS (2007), 
http://www.irs.gov/taxpros/article/0,,id=159853,00.html.  
51 In Brushaber v. Union Pacific Railroad Co., 240 U.S. 1 (1916), the U.S. Supreme Court addressed a whole host 
of attacks upon the constitutionality of the Revenue Act of 1913, ch. 16, ¤ II, 38 Stat. 114, 166, which was the first 
income tax law enacted after the ratification of the Sixteenth Amendment. Notably, none of the numerous grounds 
for attackÑ all of which the Court rejectedÑ in any way concerned whether the Revenue Act of 1913 levied a ÒtaxÓ 
within the meaning of the provisions in the U.S. Constitution that grant Congress the power to impose an income tax 
without apportionment among the several states. See U.S. CONST. art. I, ¤ 8, cl. 1; id. amend. XVI. 
52 In fact, the constitutional controversy surrounding consumption taxes does not concern whether they are Òtaxes,Ó 
but whether they are Òtaxes on incomeÓ within the meaning of the Sixteenth Amendment. This is important because, 
as discussed more fully infra Part IV.A, the Constitution requires all direct taxesÑ other than taxes on incomeÑ to 
be apportioned based on population. U.S. CONST. art. 1, ¤ 2, cl. 3; id. art. I, ¤ 9, cl. 4. Thus, deciding whether 
consumption taxes that qualify as direct taxes (e.g., the Hall-Rabushka flat tax, see Erik M. Jensen, The Taxing 
Power, the Sixteenth Amendment, and the Meaning of ÒIncomes,Ó 33 ARIZ. ST. L.J. 1057, 1063 (2001) [hereinafter 
Jensen, Meaning of ÒIncomesÓ]) are Òtaxes on incomeÓ will likely determine their (un)constitutionality. Erik M. 
Jensen, The Apportionment of ÒDirect TaxesÓ: Are Consumption Taxes Constitutional?, 97 COLUM. L. REV. 2334, 
2404 (1997) [hereinafter Jensen, Are Consumption Taxes Constitutional?]. This issue has engendered significant 
debate among a small group of academic commentators. Compare Jensen, Meaning of ÒIncomes,Ó supra (arguing 
that certain consumption taxes are subject to the constitutional requirement of apportionment based on population), 
and Jensen, Are Consumption Taxes Constitutional?, supra (same), with Lawrence Zelenak, Radical Tax Reform, 
the Constitution, and the Conscientious Legislator, 99 COLUM. L. REV. 833 (1999) (arguing that legislators could 
reasonably conclude that these same consumption taxes are either not direct taxes or, even if they are, that they are 
Òtaxes on incomeÓ within the meaning of the Sixteenth Amendment; in either case, they will be exempt from the 
constitutional requirement of apportionment based on population). See also infra Part IV.A. 
53 See, e.g., Hugh D. Spitzer, Taxes vs. Fees: A Curious Confusion, 38 GONZ. L. REV. 335 (2002Ð2003); see also 
Joshua Michtom, Note, Making Prisoners Pay for Their Stay: How a Popular Correctional Program Violates the Ex 
Post Facto Clause, 13 B.U. PUB. INT. L.J. 187, 200 n.91 (2004) (noting that pay-to-stay prison programs created by 
the executive branch may be vulnerable to attack in some states as a usurpation of the legislatureÕs right to tax). 
54 See John Michael Chamberlain, State Regulation of Federal Dredging Projects: Sovereign Immunity and the Issue 
of Reasonable Fees, 3 HASTINGS W.-NW. J. ENVTL. L. &  POLÕY 165, 173Ð77 (1995) (construing the federal 
governmentÕs waiver of sovereign immunity with respect to the payment of Òreasonable state water quality fees 
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Congress has effected an unconstitutional delegation of its taxing power to a federal agency,56 
and (4) determining whether Congress has exceeded its constitutional authority by imposing a 
tax on exports.57 

 But we are not concerned here with nice differences between taxes and fees.58 Instead, we 
are concerned with the more novel question of whether legislation that does not purport to 
impose either a tax or a feeÑ and that is not even conventionally thought of as imposing any type 
of levy at allÑ can be classified as a Òtax.Ó59 

 So, what makes something a tax? Clearly, it cannot simply be the label that isÑ or is 
notÑ attached to something that makes it a tax. To allow the label to dictate the classification of 
something as a tax would contravene the oft-repeated maxim that tax is an area concerned with 

                                                                                                                                                       
incurred in the course of dredging projectsÓ and relying on case law making the distinction between ÒtaxesÓ and 
ÒfeesÓ to do so). 
55 28 U.S.C. ¤ 1341 (2008); see Ronald J. Krotoszynski, Reconsidering the Nondelegation Doctrine: Universal 
Service, the Power to Tax, and the Ratification Doctrine, 80 IND. L.J. 239, 270Ð71 (2005); Robert F. Williams, The 
Tax Injunction Act and Judicial Restraint: Property Tax Litigation in Federal Courts, 12 RUTGERS L.J. 653, 676 
(1981). 
56 See Clayton P. Gillette & Thomas D. Hopkins, Federal User Fees: A Legal and Economic Analysis, 67 B.U. L. 
REV. 795, 822Ð24 (1987). But cf. Krotoszynski, supra note 55, at 268Ð77 (arguing that the tax/fee distinction has 
become moot). 
57 See Krotoszynski, supra note 55, at 271Ð72. 
58 Indeed, a common refrain in articles discussing this distinction is that it is one that can be exceedingly difficult to 
draw. See, e.g., Chamberlain, supra note 54, at 173 (ÒMuch case law has developed surrounding the distinction 
between a ÔfeeÕ and a Ôtax.Õ While the question has been approached from divergent angles yielding equally 
divergent outcomes, some general guiding principles can be extracted.Ó); Spitzer, supra note 53, at 336 
(ÒUnfortunately, Washington case law concerning the distinction between taxes and fees has been murky and 
confusing, primarily because the courts often resort to a simplistic dichotomy between taxes and regulatory fees.Ó). 

A Òclassic taxÓ is a charge imposed by a legislative body upon a large portion of society in order 
to raise revenues that will benefit society at large. By way of contrast, a Òclassic feeÓ is a charge 
that an administrative agency imposes upon persons or entities that are subject to its regulation. 
The fee may serve a direct regulatory purpose or a more indirect purpose such as raising money 
for a specific account to help fund the agencyÕs expenses. Unfortunately, few charges fall directly 
into one of these categories. 

Krotoszynski, supra note 55, at 271 (footnotes omitted); see also Richard A. Chesley, Note, The Current Use of the 
Initiative and Referendum in Ohio and Other States, 53 U. CIN. L. REV. 541, 557 (1984) (Ò[T]he courts in Ohio have 
had trouble in delineating the term Ôtax levyÕ . . . .Ó). 
59 This article is part of a larger project that seeks to question and problematize distinctions and concepts in the tax 
policy literature that, on their face, seem normal, natural, or just plainly incontestable. See Anthony C. Infanti, 
Deconstructing the Duty to the Tax System: Unfettering Zealous Advocacy on Behalf of Lesbian and Gay Taxpayers, 
61 TAX LAW. 405 (2008) [hereinafter Infanti, Deconstructing the Duty to the Tax System] (turning the conventional 
conceptualization of the tax lawyerÕs duty to the tax system on its head by demonstrating that, in the representation 
of lesbian and gay clients, the duty actually unfettersÑ rather than constrainsÑ the tax lawyerÕs zealous advocacy on 
behalf of her clients); Anthony C. Infanti, A Tax Crit Identity Crisis? Or Tax Expenditure Analysis, Deconstruction, 
and the Rethinking of a Collective Identity, 26 WHITTIER L. REV. 707 (2005) [hereinafter Infanti, A Tax Crit Identity 
Crisis?] (highlighting the artificiality of the mainstream/marginal distinction in the tax policy literature and drawing 
attention to the ways in which that distinction can be employed to ignore or discredit critical contributions to that 
literature); Anthony C. Infanti, Tax Equity, 55 BUFF. L. REV. 1191 (2008) [hereinafter Infanti, Tax Equity] 
(exploring how the core tax policy concept of equity can have negative effects on the contributions of critical tax 
scholars to the tax policy literature). 
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substance rather than form.60 Indeed, the federal government itself refuses to treat a foreign levy 
as a tax for foreign tax credit purposes simply because the foreign country calls it a tax.61 
Accordingly, the fact that neither Congress nor any of the states refers to its respective Òdefense 
of marriageÓ act as a ÒtaxÓ should have no effect on whether the DOMAs are actually taxes.  

 But, if the label doesnÕt matter, then what is it that we should be looking for when 
determining whether the federal DOMA and state mini-DOMAs are taxes? In common usage, 
the word ÒtaxÓ has two different meaningsÑ one technical and the other figurative. In its 
technical sense, the noun ÒtaxÓ is defined as Ò[a] compulsory contribution to the support of 
government, levied on persons, property, income, commodities, transactions, etc. . . . .Ó62 In its 
figurative sense, the word ÒtaxÓ is defined as Ò[s]omething compared to a tax in its incidence, 
obligation, or burdensomeness; an oppressive or burdensome charge, obligation, or duty; a 
burden, strain, heavy demand.Ó63 I will address this latter sense first in order to lay the 
groundwork, which I will build on in the following section, for distinguishing this project 
somewhat (but only somewhat) from more purely rhetorical uses of the word Òtax.Ó 

 A. Figuratively Speaking 

 It is not uncommon to see the additional burdens imposed on traditionally subordinated 
groups in our society likened to taxes. Jody ArmourÕs description of the ÒBlack TaxÓ provides a 
nice example of the way that the word ÒtaxÓ can be used to effectively communicate the nature 
and impact of such burdens on a minority group: 

The Black Tax is the price Black people pay in their encounters with Whites (and 
some Blacks) because of Black stereotypes. The concept of a ÒtaxÓ captures 
several key characteristics of these stereotype-laden encounters: like a tax, racial 
discrimination is persistent, pervasive, must be dealt with, cannot be avoided, and 

                                                
60 See, e.g., United States v. U.S. Shoe Corp., 523 U.S. 360, 367 (1998) (ÒHowever, Ôwe must regard things rather 
than namesÕ in determining whether an imposition on exports ranks as a tax. The crucial question is whether the 
HMT is a tax on exports in operation as well as nomenclature or whether, despite the label Congress has put on it, 
the exaction is instead a bona fide user fee.Ó (quoting Pace v. Burgess, 92 U.S. 372, 376 (1876)) (citation omitted)); 
State v. Medeiros, 973 P.2d 736, 741 (Haw. 1999) (ÒROCCH ¤ 6-52.2 self-characterizes its charge against convicted 
persons as a Ôfee.Õ However, Ôthe nature of the tax [or ÒchargeÓ] that a law imposes is not determined by the label 
given to it but by its operating incidence.ÕÓ (quoting StewartsÕ Pharmacies, Ltd. v. Fase, 43 Haw. 131, 144 (1959) 
(citation omitted))); City of Huntington v. Bacon, 473 S.E.2d 743, 752 (W. Va. 1996) (ÒThough the above language 
employed by the legislature in W. Va. Code, 8-13-13 [1971] suggests that the legislature intended the charges 
imposed on the users of essential or special municipal services to be user fees rather than taxes, this Court has held 
Ôthe character of a tax is determined not by its label but by analyzing its operation and effect.ÕÓ (quoting City of 
Fairmont v. Pitrolo Pontiac-Cadillac, 308 S.E.2d 527 (W. Va. 1983)); cf. Emerson Coll. v. Boston, 462 N.E.2d 1098, 
1104Ð05 (Mass. 1984) (ÒIn reviewing the statute, we are bound, as was the judge, to treat with deference the 
classification of the charge as a fee. ÔIn any doubtful case, the intention of the Legislature, as it may be expressed in 
part through its characterization [of the charge] . . . deserves judicial respect, and especially so where the 
constitutionality of the exaction depends on its proper characterizationÕ (footnote omitted). Associated Indus. of 
Mass., Inc. v. Commissioner of Revenue, 378 Mass. 657, 667Ð668 (1979) . . . . Ultimately, however, the nature of a 
monetary exaction Ômust be determined by its operation rather than its specially descriptive phrase.Õ Thomson Elec. 
Welding Co. v. Commonwealth, 275 Mass. 426, 429 (1931).Ó). 
61 Treas. Reg. ¤ 1.901-2(a)(2)(i) (as amended in 1991) (ÒTherefore, the assertion by a foreign country that a levy is 
pursuant to the foreign countryÕs authority to levy taxes is not determinative that, under U.S. principles, it is 
pursuant thereto.Ó). 
62 2 OXFORD ENGLISH DICTIONARY 3244 (compact ed. 1971). 
63 Id. 
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is not generally resisted. Taxes are commonly regarded as ineluctable facts of 
human existence, as in the old saw, ÒNothing in life is certain, save death and 
taxes.Ó . . . And just as the state stands behind the collection of the general taxes, 
Blacks often have good cause to view state representatives such as police and 
judicial officers as IRS agents for the Black Tax.64 

It is not difficult to come across similar references to the Ògender taxÓ imposed on women,65 the 
Òethnicity taxÓ imposed on Latino/as,66 or the Ògay taxÓ imposed on lesbians and gay men.67 

 These uses of the word ÒtaxÓ are not just an effective means of communicating to those in 
the majority the nature and impact of the burdens imposed on minority groups; they are also a 
subtle means of persuading members of the majority of the unjustness of those burdens. As I was 
writing this article, I came across an op-ed piece in the New York TimesÑ on April 15 of all 
morningsÑ that captures the essence of what lies behind this persuasive force:  

The word ÒtaxÓ was never pretty. But it has lately become the ugliest word in the 
English language, right up there with its evil twin, Òdeath.Ó Even in time of war, 
ostensibly patriotic politicians blithely pledge to slay any tax that rears its ghastly 
head. Public officials dodge work they know desperately needs doing because of 
the possibility that it may cause an increase in taxes.68 

The author of this op-ed was quite right to go on to note that the negative connotations of the 
word ÒtaxÓ find their roots in the wordÕs etymology.69 According to the Oxford English 
Dictionary, the word ÒtaxÓ is apparently adapted from the Latin word tax! re, which means Òto 
censure, charge, tax with a fault; to rate, value, reckon, compute (at so much), make a valuation 

                                                
64 JODY DAVID ARMOUR, NEGROPHOBIA AND REASONABLE RACISM: THE HIDDEN COSTS OF BEING BLACK IN 

AMERICA 13Ð14 (1997).  
65 E.g., CAL. CIV. CODE ¤ 51.6(a) (2008) (ÒThis section shall be known, and may be cited, as the Gender Tax Repeal 
Act of 1995.Ó); Mark Klock, Unconscionability and Price Discrimination, 69 TENN. L. REV. 317, 362 n.285 (2002); 
Katie Ervin Carlson, Note, A Study of the Effectiveness of Mandated State Contraceptive Coverage in Iowa and 
Missouri and the Case for a Federal Law, 54 DRAKE L. REV. 509, 510 (2006); Christine Vargas, Note, The EPICC 
Quest for Prescription Contraceptive Insurance Coverage, 28 AM. J. L. &  MED. 455, 456 (2002); Christl Dabu, For 
Canadian Women, that Haircut May Soon Get Cheaper, CHRISTIAN SCI. MONITOR, Aug. 10, 2005, at 12; Troy Flint, 
Women Get Clipped for Services, PLAIN DEALER (Cleveland, Ohio), Mar. 26, 1999, at 1C; William C. Rhoden, 
Fraternity and Liberty, Yes, but They Left out Equality at the French Open, N.Y. TIMES, May 29, 2005, ¤ 8, at 6. 
66 Rachel F. Moran, What if Latinos Really Mattered in the Public Policy Debate?, 85 CAL. L. REV. 1315, 1336 & 
n.70 (1997). 
67 Ed Bark, Ellen Is OutÑ and Down, DALLAS MORNING NEWS, Feb. 25, 1998, at 1C; Susan Blatt, Letter to the 
Editor, Insult and an Extra Tax, SUNDAY OREGONIAN, Jan. 6, 2008, at E1. 
68 Richard Conniff, Abolish All ÒTaxes,Ó N.Y. TIMES, Apr. 15, 2008, at A23; see Edward J. McCaffery & Jonathan 
Baron, Thinking About Tax, 12 PSYCHOL. PUB. POLÕY &  L. 106, 119 (2006) (ÒIn sum, labels matter, and tax tends to 
be a negative one.Ó); see also MICHAEL J. GRAETZ &  IAN SHAPIRO, DEATH BY A THOUSAND CUTS: THE FIGHT OVER 

TAXING INHERITED WEALTH 4 (2005) (ÒSince [1994], eliminating all taxes on wealth or income from wealth has 
become a matter of Republican orthodoxy. Indeed, as stunning as the estate tax repeal was, it is a bellwether of a 
larger conflictÑ over the future of progressive taxation in America.Ó); id. at 266Ð78 (describing how estate tax 
repeal is just part of a larger assault on progressive taxation more generally); Sheldon D. Pollack, Republican 
Antitax Policy, 91 TAX NOTES 289 (2001) (tracing the historical roots of the Republican partyÕs animus toward the 
taxation of income and wealth, and exploring its more fanatical iteration during the 1990s); id. at 289 (describing the 
Republican partyÕs focus on Òantitax policyÓ as an Òoutright obsessionÓ and Òthe very raison dÕetre of the 
Republican partyÓ). 
69 Conniff, supra note 68. 
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of.Ó70 The inclusion of ÒcensureÓ and ÒfaultÓ in this definition conveys a sense of disapproval, 
unfavorable criticism, blaming, or condemning as well as the existence of some type of 
transgression, defect, or imperfection.71 Tapping into these negative overtones, references to the 
ÒBlack tax,Ó Ògender tax,Ó Òethnicity tax,Ó and Ògay taxÓ all send the signal that these outgroups 
have been singled out as the (unfair) targets of societal condemnation or disapproval and are 
being (unjustly) marked as defective or blameworthy. After all, why else would society impose a 
special burden on these groups, if not as a penalty for their transgressionÑ that is, for the very 
fact of their being different from the dominant group, whether in terms of race, ethnicity, gender, 
or sexual orientation (or some combination of them)? 

 In characterizing the burdens imposed by the federal DOMA and the state mini-DOMAs 
as a tax, I do aim, in part, to tap into the power of these figurative uses of the word ÒtaxÓ because 
labels can carry significant weight in public discourse. To put it in the terminology of cognitive 
psychology, labels can have a ÒframingÓ effect.72 In other words, the same question can generate 
different answers depending on how it is phrased. For example, opponentsÕ effective re-labeling 
of the federal estate tax as the Òdeath taxÓ proved a highly successful means of changing the 
publicÕs perception of the tax and of popularizing support for the taxÕs repeal.73 This rhetorical 
move was successful because the label Òestate taxÓ both conjures an image of someone very 
wealthy (i.e., wealthy enough to have an ÒestateÓ to worry about) and accurately conveys the 
impression that the tax only applies to the relative few in our society who have amassed this type 
of wealth. However, by calling this same tax the Òdeath tax,Ó there is a complete change in 
imagery. Instead of conjuring images of a wealthy elite, the Òdeath taxÓ brings to mind an event 
that we all must eventually face and that no one can avoidÑ no matter how hard they tryÑ which 
can mislead taxpayers into thinking that they are far more likely to be liable for the tax than they 
actually are.74 It also conjures an image of an unfeeling government sticking the deceasedÕs 
survivors with a tax bill at a time when they are grieving. 

 Similarly, those opposed to lesbian and gay rights have framed the issue of legally 
recognizing same-sex relationships in terms of the need to ÒprotectÓ or ÒdefendÓ so-called 

                                                
70 2 OXFORD ENGLISH DICTIONARY 3244 (compact ed. 1971). 
71 1 id. at 365, 970Ð71. 
72 See McCaffery & Baron, supra note 68, at 108 (ÒFraming refers to the effect whereby the same question or choice 
set, described differently, can lead to different answers . . . .Ó). In that article, McCaffery and Baron discuss the 
results of experiments testing for the effects of framing in the way that people think about tax. See generally id. at 
113Ð29. In an earlier article, McCaffery explained the relevance of cognitive psychology to tax, arguing both that 
cognitive psychology can help to explain why our tax system looks the way it does and that cognitive biases should 
be factored into any general theory of tax. Edward J. McCaffery, Cognitive Theory and Tax, 41 UCLA L. REV. 1861 
(1994). 
73 GRAETZ &  SHAPIRO, supra note 68, at 76Ð85, 253Ð54; DAVID  CAY JOHNSTON, PERFECTLY LEGAL: THE COVERT 

CAMPAIGN TO RIG OUR TAX SYSTEM TO BENEFIT THE SUPER RICHÑ AND CHEAT EVERYBODY ELSE 80Ð81 (2003). 
74 See Dennis J. Ventry Jr., Straight Talk About the Estate and Gift Tax: Politics, Economics, and Morality, 89 TAX 

NOTES 1159, 1161 (2000) (ÒSeventeen percent of those surveyed by Gallup in June indicated that they would 
Ôpersonally benefitÕ from the elimination of inheritance taxes. But less than 2 percent of all estates passing to heirs in 
any given year pay transfer taxes.Ó). With the changes in the federal estate tax in 2001, the percentage of estates 
subject to tax has decreased. CITIZENS FOR TAX JUSTICE, WHO PAID THE FEDERAL ESTATE TAX IN 2005?, at 1 
(2007), at http://www.ctj.org/pdf/wherethemoneygoes.pdf (indicating that the 18,431 estate tax returns filed in 2005 
showing a taxable estate comprised only 0.8% of the people who died in 2004). 
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traditional marriage.75 In summarizing its own thoughts on the institution, the U.S. Supreme 
Court succinctly explains the importance to many of defending so-called traditional marriage 
against attack: 

[D]ecisions of this Court confirm that the right to marry is of fundamental 
importance for all individuals. Long ago, in Maynard v. Hill, 125 U.S. 190 
(1888), the Court characterized marriage as Òthe most important relation in life,Ó 
id., at 205, and as Òthe foundation of the family and of society, without which 
there would be neither civilization nor progress,Ó id., at 211. In Meyer v. 
Nebraska, 262 U.S. 390 (1923), the Court recognized that the right Òto marry, 
establish a home and bring up childrenÓ is a central part of the liberty protected by 
the Due Process Clause, id., at 399, and in Skinner v. Oklahoma ex rel. 
Williamson, . . . marriage was described as Òfundamental to the very existence and 
survival of the race,Ó 316 U.S., at 541.76 

Framing the question in this way and against this background conjures an image of marriage as 
an ancient citadel that is under attack by (foreign) invaders. This rhetorical move has been 
successful because it puts opponents of the DOMAs in the difficult position of having to 
convince legislators and the electorate why they should open the gates of the citadel wide to 
allow in these (foreign) invaders who are bent on plundering and destroying their way of life.  

 Yet, through a disciplined re-conceptualization of the DOMAs as a tax on lesbian and 
gay families, lesbian and gay rights advocates and their allies might just be able to shift the 
framing of this debate in the same way that opponents of the estate tax did in the 1990s. Of 
particular importance to facilitating this shift in the rhetorical terrain is the characterization of 
this tax not as one just on same-sex couples but as one on lesbian and gay families. This move 
not only captures the rhetoric of opponents of lesbian and gay rights, who generally paint 
themselves as champions of the nuclear family, but it also reflects the reality that lesbian and gay 
families already existÑ even in the face of societal disapproval and even when they are already 
saddled with significant burdens. At the time of the 2000 census, approximately forty-three 
percent of all households headed by same-sex couples in the United States had children living 
with them.77 These numbers have probably only grown during the past eight years.78 For 
instance, I personally know a number of same-sex couples who have had children since 2000. 
Indeed, when the time came to choose the cover art for my book Everyday Law for Gays and 
Lesbians (and Those Who Care About Them), I did not have to look far when the publisher 
suggested that we include a picture of a lesbian or gay family on the cover. I quickly turned to 
my sister and her partner, and asked them to appear on the cover with my two nieces and 
nephew.  

                                                
75 E.g., Defense of Marriage Act, Pub. L. No. 104-199, 110 Stat. 2419 (1996); Marriage Protection Amendment, S.J. 
Res. 1, 109th Cong. (2005). 
76 Zablocki v. Redhail, 434 U.S. 374, 384 (1978); see Katherine M. Franke, Longing for Loving, 76 FORDHAM L. 
REV. 2685, 2695 n.47 (2008) (collecting several quotes from other courts). 
77 Tavia Simmons & Martin OÕConnell, U.S. Census Bureau, Census 2000 Special Reports: Married-Couple and 
Unmarried-Partner Households: 2000, at 9 tbl.4 (2003), available at http://www.census.gov/prod/2003pubs/censr-
5.pdf. 
78 See Married with Children: Option for More Gay Men, GRAND RAPIDS PRESS (Grand Rapids, MI), Aug. 10, 2008, 
at A4. 
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 Even those who might applaud imposing a tax on lesbians and gay men79 would probably 
be less likely to support a tax that penalizes children for their parentsÕ sexual orientation. As I 
have explained in the context of discussing how to prepare for the coming legal battles over 
lesbian and gay parenting: 

[I]n the coming legal battles, if we are to be successful, we must draw attention 
not to ourselves but to the best interests of our children. When the focus is on the 
power of lesbian and gay families to destabilize heterosexist norms, legislators 
and judges, frightened by the idea of change, can quite easily give free rein to 
their ingrained sexual prejudices. Experience teaches us, however, that it is more 
difficult for those in power to vent their animosity toward lesbian and gay parents 
when they are confronted with the reality that their decisions will also cause direct 
and tangible harm to innocent children by, for example, depriving those children 
of parents whom they know and love (or, in some cases, of any parents at all), 
health insurance, adequate means of support, or the right to inherit.80  

In the on-going political debate over same-sex marriage, advocates for lesbian and gay rights 
seem to have recognized the power of moving the focus away from the rights of lesbians and gay 
menÑ who are too easily seen Òas some disembodied and dehumanized ÔotherÕ that can be 
vilified and scapegoated for societyÕs problemsÓ81Ñ and instead of placing the focus on the effect 
on a same-sex coupleÕs children of denying the couple access to the rights and obligations of 
marriage.82 But, faced with effective counterarguments, advocates of lesbian and gay rights have 
encountered difficulty in leveraging this change in focus in a way that shifts the rhetorical terrain 
to their advantage.83 For example, opponents of same-sex marriage have, with some success, 
argued that a different-sex couple is the optimal milieu in which to raise children and that 
different-sex couples are the only ones in need of the stability provided by marriage because it is 
only their sexual liaisons that can inadvertently result in procreation.84 

 Recharacterizing the DOMAs as a tax on lesbian and gay families might just provide the 
necessary leverage to overcome these counterarguments and to shift the rhetorical terrain to the 
                                                
79 See, e.g., The Gay Tax, posting of jsm to Adequacy: News for Grownups, 
http://www.adequacy.org/stories/2001.6.27.51823.2094.html (June 27, 2001) (arguing for the imposition of a tax on 
gay men because they are wasteful and Òwill buy almost any old crap as long as it is marketed to them as being in 
some way ÔcampÕ or ÔironicÕ.Ó); Posting of mr. Giblets to Topix, 
http://www.topix.com/forum/news/weird/TBOBMV4TRABK7UTJD (Apr. 10, 2008, #1) (Òwhy not have a gay tax 
to raise revenue?  . . . The extra Ôpink taxÕ could be used to subsidise new roads, strip clubs, gasoline, and building 
roads through forests.Ó); Posting of ramsy to Topix, 
http://www.topix.com/forum/news/weird/TBOBMV4TRABK7UTJD (Apr. 10, 2008, #2) (responding to Mr. 
GibletsÕ post, ÒI like where you are coming from with this! Maybe-it could help pay for decorations they like to put 
up-Or-possibly pay for the damaged youth caused by gay pride parades...Ó). 
80 INFANTI, supra note 4, at 224. 
81 Id. at 8. 
82 Katherine M. Franke, Sexuality And Marriage: The Politics of Same-Sex Marriage Politics, 15 COLUM. J. GENDER 

&  L. 236, 240Ð42 (2006); S.J. Barrett, Note, For the Sake of the Children: A New Approach to Securing Same-Sex 
Marriage Rights?, 73 BROOK. L. REV. 695, 697Ð709, 721Ð22 (2008); e.g., Human Rights Campaign, Families 
Matter, http://www.hrc.org/documents/Family_Matters_brochure.pdf (last visited July 6, 2008). 
83 Franke, supra note 82, at 242Ð44. 
84 E.g., Hernandez v. Robles, 855 N.E.2d 1, 7Ð8 (N.Y. 2006); Standhardt v. Super. Ct., 77 P.3d 451, 461Ð64 (Ariz. 
Ct. App. 2003); Morrison v. Sadler, 821 N.E.2d 15, 23Ð26 (Ind. Ct. App. 2005). But cf. In re Marriage Cases, No. 
S147999, 2008 Cal. LEXIS 5247 (Cal. May 15, 2008). 
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advantage of lesbian and gay rights advocates. Speaking in terms of the distinct financial 
disadvantages that the DOMAs impose on lesbian and gay families frames the debate in a way 
that should strike a chord with a broad swath of people, no matter their sexual orientation. In 
other words, talking about taxes takes attention away from the sexual orientation of the heads of 
household and fixes it instead on the financial stressÑ and, closely following on its heels, the 
instabilityÑ that an onerous tax burden can place on a family. I have discussed at length 
elsewhere the power of telling our own stories in our own words, but have simultaneously 
cautioned that we must be aware that some ways of telling our stories are more powerful and 
effective than others.85 This re-framing of the debate over same-sex marriage and the DOMAs is 
just such an instance of recalibrating how we tell our own stories to make them as powerful and 
effective agents of change as possible. 

 We can witness the power of focusing on concrete financial burdens imposed on families 
by juxtaposing two recent actions by the Bush administration, which is clearly no friend of 
lesbians and gay men. First, in early 2007, the U.S. Department of State rejected a lesbian U.S. 
citizenÕs passport application because it included her married name, which she had changed on 
her Massachusetts marriage license at the time that she wed her same-sex partner.86 The State 
Department relied upon the federal DOMA in reaching this decision, asserting that Òsame-sex 
couples seeking a passport under a married name canÕt do so absent additional documentation, 
and that the government doesnÕt recognize such name changes based solely on marriage 
certificates, as it does for heterosexual married couples.Ó87 Then, in a memorandum made public 
in June 2008, the U.S. Department of JusticeÕs Office of Legal Counsel concluded that the child 
of a lesbian couple that had entered into a civil union in Vermont was eligible for childÕs 
insurance benefits when the non-biological mother became eligible for Social Security disability 
benefits.88 Under VermontÕs civil union law, the non-biological mother was listed as a Òsecond 
parentÓ on the childÕs birth certificate. The Office of Legal Counsel relied on VermontÕs 
recognition of the parent-child relationship in making its decision, even though VermontÕs 
recognition of that relationship stemmed directly from the coupleÕs civil union (a relationship 
that the federal government does not recognize).  

 The federal government did not have to legally recognize a same-sex relationship in 
either of these cases. In both situations, the stateÕs legal recognition of the same-sex relationship 
was merely a means to an end (i.e., an inexpensive and expeditious change of name or 
establishment of a parent-child relationship in the eyes of the law). The salient difference 
between these two factual situations that, in my opinion, explains the divergent results is the 
identity of the disadvantaged person(s). In the case of the rejected passport application, the only 
detriment was to the lesbian who changed her name when she exercised her right to marry. She 
ended up missing her planned vacation due to the rejection of her passport application and would 
have to undertake costly and cumbersome judicial proceedings to change her name before 
resubmitting that application. Applying the federal DOMA to her did no more than exact a 
penalty from her for being a lesbian who dared to marry her same-sex partner as permitted by 
state law. In the case of the childÕs Social Security benefits, however, a decision to apply the 
federal DOMA to the interpretation of the Social Security Act would have resulted in a concrete, 
                                                
85 INFANTI, supra note 4, at 13Ð19. 
86 Williamson, supra note 41. 
87 Id. (attributing this statement to an unnamed State Department spokesman). 
88 Editorial, Justice for Gays, WASH. POST, July 6, 2008, at B6. 
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financial disadvantage to the child, because the mother had asked for the childÕs insurance 
benefits to supplement the familyÕs lost income due to her disability. The Office of Legal 
CounselÕs decision thus helped to relieve the familyÕs tangible financial burdens and to make the 
childÕs family situation more stable. A contrary decision would have punished the child for the 
parentsÕ sexual orientation and put the family at risk. 

 Speaking of the DOMAs as taxes has the potential to shift the framing of the debate over 
same-sex marriage in the same way; that is, away from a focus on the rights of the same-sex 
couple and toward a focus on the financial stresses that the DOMAs impose on lesbian and gay 
families. Quite understandably, some in the lesbian, gay, bisexual, and transgender (LGBT) 
community have expressed Òunease with what feels like the deployment of children as props that 
attest to our normalcy, a repudiation of our perversion.Ó89 But it cannot be denied that the 
DOMAs have a real impact on the children of same-sex couples. If nothing else, there are simply 
fewer financial resources available to support the children when their parents are forced to pay 
the tax imposed by the DOMAs.90 I expect that few among us would like to see their children 
punished in this way for their own perceived misdeeds or transgressions.91 Thus, especially in 
these days of high food and fuel prices and an economic downturn, a message that eschews talk 
of rights and that pairs anti-tax sentiment with the need to relieve the financial strain on families 
will undoubtedly better resonate with all Americans, whether gay or straight.92 

 To summarize, this shift in the framing of the debate could prove to be an effective 
rhetorical means of displacing the idea that the DOMAs are necessary to protect the institution of 
marriage from some imagined assault by same-sex couples and of replacing it with the idea that 
the DOMAs are really nothing more than an unjust penalty imposed on same-sex couples and 
                                                
89 Franke, supra note 82, at 239. 
90 See infra Part III.B.1 for a rough estimate of the amount of the tax imposed by the DOMAs. 
91 In the context of considering an equal protection challenge to a statute that involved a classification based on 
illegitimacy, the U.S. Supreme Court stated: 

The status of illegitimacy has expressed through the ages societyÕs condemnation of irresponsible 
liaisons beyond the bonds of marriage. But visiting this condemnation on the head of an infant is 
illogical and unjust. Moreover, imposing disabilities on the illegitimate child is contrary to the 
basic concept of our system that legal burdens should bear some relationship to individual 
responsibility or wrongdoing. Obviously, no child is responsible for his birth and penalizing the 
illegitimate child is an ineffectualÑ as well as an unjustÑ way of deterring the parent. 

Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 175 (1972) (footnote omitted). But see, e.g., Exodus 20:5 (ÒThou 
shalt not bow down thyself to them, nor serve them: for I the LORD thy God am a jealous God, visiting the iniquity 
of the fathers upon the children unto the third and fourth generation of them that hate me.Ó); Numbers 14:18 (ÒThe 
LORD is longsuffering, and of great mercy, forgiving iniquity and transgression, and by no means clearing the 
guilty, visiting the iniquity of the fathers upon the children unto the third and fourth generation.Ó). Indeed, the U.S. 
Supreme Court now applies a heightened, ÒintermediateÓ level of scrutiny to equal protection challenges to 
classifications based on illegitimacy. 3 RONALD D. ROTUNDA &  JOHN E. NOWAK, TREATISE ON CONSTITUTIONAL 

LAW: SUBSTANCE AND PROCEDURE ¤ 18.14 (4th ed. 2007). 
92 It is worth pausing here for a moment to note that, by moving the debate away from marital status and toward the 
treatment of families, this same rhetoric could be deployed to advocate in favor of extending legal protections to all 
families, regardless of the marital status of those who head the family. An exploration of this broader argument is 
beyond the explicit scope of this article, which is confined to a discussion of the burdens imposed on same-sex 
couples who have entered into a marriage, civil union, or domestic partnership and their children. Nevertheless, in 
my brief concluding remarks infra Part V, I do consider the ways in which this article might pave the way for 
making just such arguments. 
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their children because they happen to be different. Thus, by ceasing to refer to the DOMAs by 
their given nameÑ which only gives credence to the idea that they are a necessary defensive or 
protective measureÑ and by constantly referring to them instead as a tax on lesbian and gay 
families, we may help to undermine support for these measures among those who are subject to 
sway. 

 B. Technically Speaking 

 Yet, re-casting the DOMAs as a tax on lesbian and gay families in an attempt to shift the 
rhetorical terrain on which this front of the Òculture warsÓ is being waged is not all that I aim to 
do in this article. As mentioned above, I addressed the figurative sense of the word ÒtaxÓ first in 
order to distinguish this project somewhat from more purely rhetorical uses of the word. My 
recharacterization of the burden imposed by the DOMAs as a tax on lesbian and gay families is 
more than purely rhetorical because the DOMAs impose a burden that is also closely analogous 
to a tax in the technical sense of the word.  

 In contrast to more purely rhetorical uses of the wordÑ such as Jody ArmourÕs use of the 
phrase ÒBlack taxÓ in the text quoted above93Ñ the burden that the DOMAs impose on same-sex 
couples is not the price that lesbians and gay men pay in their individual encounters with straight 
(and, sometimes, gay) people because of stereotypes and prejudice based on sexual orientation 
(although we do pay that price, too). Rather, it was our elected legislators and/or the voters who 
purposefully and consciously imposed these burdens on same-sex couples through the formal 
legal mechanisms of legislation and/or constitutional amendment. Consequently, this is not a 
diffuse (though no less onerous) burden imposed in interactions with others in society, but one 
that our state and federal governments specifically created, sanctioned, and imposed by lawÑ
just as they have imposed other, more formal taxes upon us.94 

                                                
93 See supra text accompanying note 64. 
94 In this way, the burden imposed by the DOMAs satisfies the definition of the word ÒtaxÓ in BLACKÕS LAW 

DICTIONARY, which pointedly speaks of Ò[a] monetary charge imposed by the government.Ó BLACKÕS LAW 

DICTIONARY 1496 (8th ed. 2004) (emphasis added). The more purely rhetorical uses of the word cannot satisfy this 
requirement because the burdens to which they refer are generally not imposed by lawÑ though the stereotypes at 
the root of the burdens may nonetheless affect the application of the law to individual members of the subordinated 
group. See, e.g., Erik Eckholm, Report Finds Persistent Racial Gap in Drug Arrests, N.Y. TIMES, May 6, 2008, at 
A21. 
 Raising a similar issue, Dennis Ventry suggested to me in an e-mail exchange about the topic of this article 
that if the burdens imposed by the DOMAs are to be viewed as a tax on same-sex couples, then it might be argued 
that any legal relief from government burdens that LGBT individuals receive by reason of their sexual orientation 
should be treated as an exemption from tax that must be balanced against the burden of the tax imposed by the 
DOMAs on lesbian and gay families. In particular, he suggested that the federal governmentÕs ÒDonÕt Ask, DonÕt 
TellÓ policy, which essentially excludes lesbians and gay men from military service, could be viewed as a sexual 
orientation-based benefit that must be weighed against the burdens imposed by the DOMAs. Such an argument 
would, however, miss the mark for two reasons: First, as Dennis himself acknowledged, although compulsory 
military service might be viewed as a form of in-kind tax, see THE REPORT OF THE PRESIDENTÕS COMMISSION ON AN 

ALL-VOLUNTEER ARMED FORCE 23Ð28 (1970) (discussing the Òconscription taxÓ), available at 
http://rand.org/pubs/monographs/MG265/images/webS0243.pdf, military service in this country is currently 
voluntary. Thus, there is simply no tax from which the government can exempt LGBT individuals. As a result, 
ÒDonÕt Ask, DonÕt TellÓ cannot be viewed as akin to a tax exemption for LGBT individuals. Second, the fact that 
someone is exempt from one tax but must pay another tax should not, as a general matter, change the classification 
of either levy as a tax. For example, the fact that the working poor might be exempt from the federal income tax but 
subject to federal payroll tax does not change the character of either of these levies as a tax. (In the absence of the 
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 Having thus distinguished more purely rhetorical uses of the word Òtax,Ó I would now 
like to turn to a discussion of the technical sense of the word to show how the burdens imposed 
by the DOMAs fit that sense of the word as well. By demonstrating that the burdens imposed by 
the DOMAs are also a ÒtaxÓ in the technical sense, my aim is to make available additional 
grounds for challenging the constitutionality of these measures and to provide lesbian and gay 
rights advocates with some rhetorical ammunition for fighting against these taxes where these 
additional constitutional challenges are either unavailable or unavailing. 

 As mentioned earlier, in its technical sense, the word ÒtaxÓ is defined as Ò[a] compulsory 
contribution to the support of government, levied on persons, property, income, commodities, 
transactions, etc. . . . .Ó95 This definition can be broken down into three parts: For a levy to be 
classified as a Òtax,Ó (1) there must be a Òcontribution,Ó (2) the contribution must be 
Òcompulsory,Ó and (3) the contribution must be for the Òsupport of government.Ó I will address 
each of these three component parts of the definition in turn. 

  1. ÒContributionÓ 

 The first question that must be addressed is what type of ÒcontributionÓ the DOMAs 
require same-sex couples to make. Based on the discussion above,96 the contribution that the 
DOMAs exact from same-sex couples takes the form of the monetary costs97 that those couples 
                                                                                                                                                       
first reason why this argument misses the mark, this second point would be relevant to the discussion infra Part 
IV.C. But, given that ÒDonÕt Ask, DonÕt TellÓ cannot be characterized as a tax exemption, this second point is not 
relevant to that discussion.) 
95 See supra note 62. This definition is similar to the ones found in BLACKÕS LAW DICTIONARY and the DICTIONARY 
OF POLITICAL ECONOMY. BLACKÕS LAW DICTIONARY 1496 (8th ed. 2004) (ÒA monetary charge imposed by the 
government on persons, entities, transactions, or property to yield public revenue.Ó); 3 DICTIONARY OF POLITICAL 

ECONOMY 517 (Robert Harry Inglis Palgrave ed., 1910) (ÒÔA tax is a compulsory contribution of the wealth of a 
person or body of persons for the service of the public powers.ÕÓ (quoting C.F. BASTABLE, PUBLIC FINANCE 249 (2d 
ed. 1895) (footnote omitted)). 
 Parallels can also be found in guidance from the Internal Revenue Service (Service). In a revenue ruling 
interpreting I.R.C. ¤ 164, which allows a deduction for certain taxes, the Service states that Ò[a] tax is an enforced 
contribution, exacted pursuant to legislative authority in the exercise of taxing power, and imposed and collected for 
the purpose of raising revenue to be used for public or governmental purposes, and not as a payment for some 
special privilege granted or service rendered.Ó Rev. Rul. 57-345, 1957-2 C.B. 132, revoked on its facts by Rev. Rul. 
60-366, 1960-2 C.B. 63. The Service adopts a more tautological definition in the foreign tax credit regulations when 
it states, Ò[a] foreign levy is a tax if it requires a compulsory payment pursuant to the authority of a foreign country 
to levy taxes.Ó Treas. Reg. ¤ 1.901-2(a)(2) (as amended in 1991). Nonetheless, the Service does go on to clarify that 
a Òpenalty, fine, interest, or similar obligation is not a tax, nor is a customs duty a tax,Ó nor is a payment in exchange 
for a specific economic benefit a tax. Id. It is not surprising that the ServiceÕs definitions generally track ones found 
in dictionaries, because, as it has noted, Ò[t]he word ÔtaxesÕ as used in the statute is nowhere defined in the Code, 
and, it must be Ôgiven its ordinary and commonly accepted meaning as established by the judicial decisions.ÕÓ Rev. 
Rul. 60-366, 1960-2 C.B. 63 (quoting United Gas Improvement Co. v. CommÕr, 25 B.T.A. 1382, 1384 (1932)). 
96 See supra Part II.A.2. 
97 Naturally, there are other, non-monetary costs attendant to this stigmatization. For example, there is the Òfeedback 
loopÓ between everyday discrimination and bias crimes. As I have described elsewhere: 
 

Everyday discrimination against lesbians and gay men marks them as an appropriate target for 
inferior treatment, which contributes to the perception that they are likewise appropriate targets for 
violence, which, when such violence occurs, then further reinforces the notion that lesbians and 
gay men are appropriate targets for everyday discrimination. Some psychologists view the sexual 
stigma that feeds and is fed by this loop as creating an atmosphere of chronic stress for lesbians 
and gay men as they confront, live in fear of, or hide in the closet from the effects of everyday 
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must incur to (1) hire lawyers to draft reams of legal documents and undertake legal proceedings 
(e.g., to change a surname or adopt a partnerÕs child) to obtain a measure of extramarital 
recognition of their familial relationships, (2) invoke the machinery of the courts to carry out 
those legal proceedings, and (3) cover any ancillary services necessary to achieve the desired 
legal ends (e.g., the home studies and psychological evaluations that are sometimes necessary for 
a second-parent or stepparent adoption).  

 To get a sense of the size of these costs, I contacted an attorney at one of the major law 
firms here in Pittsburgh, where I live and teach.98 This firm has an established nontraditional 
families practice group. Given their experience with, and reputation for, legal planning for same-
sex couples, I expected that they would most easily be able to quantify the attorneyÕs fees that 
would be incurred to draft these legal documents and undertake these legal proceedings. 
Naturally, these figures are not meant to be representative of what every same-sex couple will 
pay; to be clear, I undertook no systematic survey of attorneys in Pittsburgh, or anywhere else. 
My aim in seeking out this information was much more modest; that is, simply to provide a sense 

                                                                                                                                                       
discrimination and bias crime victimization. This chronic stress, which is in addition to the general 
stresses of life and is Òsocially basedÑ that is, it stems from social processes, institutions, and 
structures beyond the individual,Ó is referred to as Òminority stress.Ó Minority stress is associated 
with adverse health effects (e.g., psychological distress) among lesbians and gay men. 
 

INFANTI, supra note 4, at 45Ð46 (quoting Ilan H. Meyer, Prejudice, Social Stress, and Mental Health in Lesbian, 
Gay, and Bisexual Populations: Conceptual Issues and Research Evidence, 129 PSYCHOL. BULL. 674, 676 (2003)) 
(footnotes omitted).  
 Moreover, the differential legal treatment of same-sex couples with regard to family formation also takes a 
psychological toll on these couples: 
 

 Psychologically, the parent who second-parent adopts does not hold the same power in 
the family because their status is perceived to be inferior both culturally and legally to that of the 
biological or first adoptive parent. This inequality can permeate not only the interactions within 
the family, but can also be reinforced by interactions in other social institutions. The result can be 
destabilizing if the parent feels like his or her parental legitimacy is being questioned, or more 
crucially could be questioned if the relationship ended. This gives incredible power to one parent. 
While it may never be overtly used, in subtle ways it could have a corrosive effect on an intact 
family relationship. Emotionally, the parent with the perceived inferior position may not assert 
himself or herself either with the child or their partner in regards to their children for fear of how it 
will be received. In essence, the other family members could hold them emotionally hostage. 
 Geographically, the entire family is held captive when the family unit is not confident 
that they will be treated as a legitimate family regardless of where they live or travel. When 
families are literally undone by simply entering a stateÕs border, it is difficult to imagine a more 
effective way of undermining this type of family formation. As noted above, these real and 
perceived barriers exact a toll on the familyÕs ability to exist to the fullest extent. While different-
sex families take the right to travel for granted, same-sex families must weigh the risks against the 
benefits. These families are bound to the states that are willing to acknowledge them. 
 

Deirdre M. Bowen, Differential Power in Intact Same-Sex Families Based on Legal and Cultural Understandings of 
Parentage, 15 WM. &  MARY J. WOMEN &  L. ___ (forthcoming 2009), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1117142.  
 Notwithstanding the significant nonmonetary costs of stigmatization, I have focused my attention here on 
the monetary costs that the DOMAs impose on same-sex couples because, in the United States, taxes are 
conventionally assessed based on monetary value (e.g., the fair market value of property, the dollar amount (or 
dollar-equivalent) of income, and the fair market value of an individualÕs total wealth or assets) and are paid in cash. 
98 Many thanks go to Lisa Philipps for suggesting that I attempt to quantify these costs. 
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of the magnitude of the costs that the DOMAs impose on same-sex couples in a city of modest 
size with a modest cost of living.99 

 The attorney reported that her firm charges for these services by the hour, so the figures 
that she quoted (and that I have reproduced below) are merely estimates or ranges based on the 
firmÕs past experience.100 The attorney indicated that the cost of drafting wills, living wills, and 
powers of attorney for healthcare and finances, which are usually done together, range from 
$1,000 to $2,500. The cost of drafting trusts depends on the complexity of those trusts, and is 
usually $500 or more. In the case of domestic partnership agreements, each partner in the couple 
has his/her own attorney. The cost to the partner represented by the firm I contacted ranges from 
$1,500 to $4,000, depending on the complexity of the agreement and the extent of negotiations 
with the other attorney. A shared parenting agreement typically costs about $1,500. Second-
parent adoptions cost from $2,500 to $5,000, depending on the amount of time spent in court 
appearances. In all, the total amount of charges included in the ballpark estimate provided by this 
attorney ranges from $7,000 to $13,500.101 It is worth noting that this estimate does not either (1) 
represent all of the potential costs to be incurred by the couple (e.g., even in terms of attorneyÕs 
fees alone, it does not include the cost of the second counsel in negotiations over a domestic 
partnership agreement) or (2) account for the fact that unusual circumstances sometimes arise 
that result in an increase in the estimated fees.  

 Same-sex couples are asked to incur these significant monetary costs simply to duplicate 
legal protections that should already be included in the price of registering their marriage, civil 
union, or domestic partnership. And, once these costs are quantified in this way, it becomes 
much easier to see the significant, disparate impact of the DOMAs along class lines. Simply put, 
many same-sex couples will not be able to afford one-half or one-quarter (or, in some cases, any) 
of these costs. Same-sex couples finding themselves in this unfortunate position will have no 
choice but to forfeit many (and, in some cases, all) of the legal protections conferred by their 
marriage, civil union, or domestic partnership when they cross state lines or deal with the federal 
                                                
99 Andrew Druckenbrod, PSO Tour Touts PittsburghÕs Assets to Europe, PITT. POST-GAZETTE, Jan. 20, 2008, at E1 
(citing PittsburghÕs comparatively low cost of living as a factor in a German companyÕs decision to locate its North 
American headquarters here); U.S. Cities with Population over 100,000, 
http://www.infoplease.com/ipa/A0108676.html (last visited Aug. 11, 2008) (indicating that, in 2005, Pittsburgh 
ranked 57 among U.S. cities with a population over 100,000). 
100 E-mail from Maureen Cohon, Counsel, Buchanan Ingersoll & Rooney, P.C., to Anthony C. Infanti, Assoc. Prof. 
of Law, University of Pittsburgh School of Law (June 11, 2008, 12:21 PM) (on file with author). All of the figures 
in this paragraph come from this same e-mail. 
101 Some might argue that same-sex couples could avoid these costs by preparing the documents themselves. 
Although this may be possible with respect to certain documents (e.g., advance directives), it is not possible or 
advisable with respect to other documents (e.g., wills, living trusts, domestic partnership agreements, and shared 
parenting agreements), because preparation of those documents requires legal knowledge and an awareness of the 
unique legal issues faced by same-sex couples (e.g., the need to lay the groundwork to fend off family membersÕ 
challenges on grounds of undue influence or coercion). See INFANTI, supra note 4, ch. 7. Notably, these costs cannot 
be avoided even where one member of the couple possesses the requisite knowledge because she is an attorney. 
Ethical rules prohibit a lawyer from undertaking representation if it will give rise to a concurrent conflict of interest 
(i.e., when the Òthe representation of one client will be directly adverse to another clientÓ). MODEL RULES OF PROFÕL 
CONDUCT R. 1.7(a)(1) (2002). There is always a possibility that a conflict might exist where a lawyer represents a 
married couple in estate planning matters; yet, it would seem almost certain that such a conflict would exist where 
one of the represented spouses is the lawyer herself. Id. cmt. [27]. Moreover, judicial proceedings to change a 
surname or to complete a second-parent or stepparent adoption would almost certainly require the help of a lawyer 
familiar with these areas. 
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government. In these situations, the ÒcontributionÓ is forcibly taken in kind rather than in cash, 
much like a property tax102 that is satisfied through foreclosure on the property subject to tax 
when the taxpayer does not have the means to pay the tax in cash. In contrast, different-sex 
married couples are not asked to incur such monetary costs (or risk a forcible taking) in order to 
obtain legal recognition of either their marital relationship or their parental relationship with a 
child of the marriage. Indeed, a portable version of this legal recognition comes automatically 
with the (in comparison, rather nominal) price of their marriage license (recall from the 
discussion above that a marriage license costs only $50 in Boston, Massachusetts).103 Thus, the 
DOMAs clearly impose unique and identifiable monetary costs on same-sex couples who have 
entered into a marriage, civil union, or domestic partnership, if those couples are to have their 
relationship with each other and their children legally recognized outside of the jurisdiction of 
celebration of the marriage, civil union, or domestic partnership.104 For those without the means 
to pay some or all of these monetary costs, the DOMAs still exact a contribution from the same-
sex couple by forcibly taking in kind of what they are unable to take in cash. 

  2. ÒCompulsoryÓ 

 This leads directly to the next question that must be addressed; namely, whether this 
contribution is Òcompulsory.Ó Same-sex couples are, in a sense, doubly compelled to make this 
contribution to the support of the government. They experience an internal compulsion to incur 
the costs that comprise the ÒcontributionÓ as well as the more conventional external (i.e., legal) 
compulsion to do so. 

  a. Internal Compulsion 

 To understand the internal compulsion, it will be helpful to remember that we are 
concerned here with individuals who have already taken the step of legalizing their relationships. 
These couples felt the need to publicly acknowledge their relationship, to protect and support 
each other, and to protect and support their current or future children (should they decide to have 
any). After all, the legal rights and obligations associated with marriage (or its equivalent, in the 
case of civil unions and domestic partnerships) largely revolve around the mutual protection and 
support of the couple and the protection and support of their children: 

 The benefits accessible only by way of a marriage license are enormous, 
touching nearly every aspect of life and death . . . . With no attempt to be 
comprehensive, we note that some of the statutory benefits conferred by the 
Legislature on those who enter into civil marriage include, as to property: joint 
Massachusetts income tax filing; tenancy by the entirety (a form of ownership that 

                                                
102 See infra Part IV.A.2 for further discussion of how the tax imposed by the DOMAs is akin to a property tax on 
the store of legal rights and obligations associated with same-sex marriages, civil unions, and domestic partnerships. 
103 See supra note 31 and accompanying text. 
104 Some might argue that different-sex married couples also pay attorneys to draft legal documents touching on 
their relationship (e.g., wills) and that such costs are, therefore, not unique to same-sex couples. However, these 
different-sex couples do not have these documents drafted in order to have their marriages recognized; rather, they 
have these documents drafted to alter the default legal rules that apply to them precisely because their marriages are 
legally recognized. To make the point even more starkly, I imagine that a different-sex married couple would 
register shock if you were to suggest that the husband should undergo the intrusion of, and incur the significant 
monetary costs related to, adopting each of the children who are born to the couple during the marriage to backstop 
the legal presumption of paternity. 
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provides certain protections against creditors and allows for the automatic descent 
of property to the surviving spouse without probate); extension of the benefit of 
the homestead protection (securing up to $300,000 in equity from creditors) to 
oneÕs spouse and children; automatic rights to inherit the property of a deceased 
spouse who does not leave a will; the rights of elective share and of dower (which 
allow surviving spouses certain property rights where the decedent spouse has not 
made adequate provision for the survivor in a will); entitlement to wages owed to 
a deceased employee; eligibility to continue certain businesses of a deceased 
spouse; the right to share the medical policy of oneÕs spouse; thirty-nine week 
continuation of health coverage for the spouse of a person who is laid off or dies; 
preferential options under the CommonwealthÕs pension system; preferential 
benefits in the CommonwealthÕs medical program . . . ; access to veteransÕ 
spousal benefits and preferences; financial protections for spouses of certain 
Commonwealth employees (fire fighters, police officers, prosecutors, among 
others) killed in the performance of duty; the equitable division of marital 
property on divorce; temporary and permanent alimony rights; the right to 
separate support on separation of the parties that does not result in divorce; and 
the right to bring claims for wrongful death and loss of consortium, and for 
funeral and burial expenses and punitive damages resulting from tort actions. 

 Exclusive marital benefits that are not directly tied to property rights 
include the presumptions of legitimacy and parentage of children born to a 
married couple; and evidentiary rights, such as the prohibition against spouses 
testifying against one another about their private conversations, applicable in both 
civil and criminal cases. Other statutory benefits of a personal nature available 
only to married individuals include qualification for bereavement or medical leave 
to care for individuals related by blood or marriage; an automatic Òfamily 
memberÓ preference to make medical decisions for an incompetent or disabled 
spouse who does not have a contrary health care proxy; the application of 
predictable rules of child custody, visitation, support, and removal out-of-State 
when married parents divorce; priority rights to administer the estate of a 
deceased spouse who dies without a will, and requirement that surviving spouse 
must consent to the appointment of any other person as administrator; and the 
right to interment in the lot or tomb owned by oneÕs deceased spouse. 

 Where a married couple has children, their children are also directly or 
indirectly, but no less auspiciously, the recipients of the special legal and 
economic protections obtained by civil marriage. Notwithstanding the 
CommonwealthÕs strong public policy to abolish legal distinctions between 
marital and nonmarital children in providing for the support and care of minors, 
the fact remains that marital children reap a measure of family stability and 
economic security based on their parentsÕ legally privileged status that is largely 
inaccessible, or not as readily accessible, to nonmarital children. Some of these 
benefits are social, such as the enhanced approval that still attends the status of 
being a marital child. Others are material, such as the greater ease of access to 
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family-based State and Federal benefits that attend the presumptions of oneÕs 
parentage.105 

The Supreme Judicial Court of Massachusetts compiled this list of the legal rights and 
obligations associated with marriage in its decision extending the right to marry to same-sex 
couples. In reading this list, I canÕt help but be struck by societyÕs felt need to facilitate mutual 
protection and support within (at least some) loving relationships.106 By marrying, a couple is 
provided immediate access to a legal framework that affords the couple a number of protections, 
among which are a special form of property ownership (i.e., tenancy by the entirety), homestead 
protections, inheritance rights, survivorÕs rights to a deceased spouseÕs wages and to continue a 
deceased spouseÕs business, access to health coverage, access to pension and veteranÕs benefits, 
financial protections on the break-up of the relationship, the right to sue if a third party kills or 
injures oneÕs spouse, evidentiary privileges that protect the coupleÕs private conversations, 
qualification for leave to care for or support each other in time of illness or the death of a family 
member, and the right to make health care decisions for each other in the absence of an advance 
directive. The facilitation of mutual protection and support also extends to the coupleÕs children, 
who benefit from presumptions of parentage and predictable child support and custody rules in 
the event of the break-up of the family. It should come as no surprise, then, that the 
Massachusetts Supreme Judicial Court went on to state that, Ò[b]ecause it fulfils yearnings for 
security, safe haven, and connection that express our common humanity, civil marriage is an 
esteemed institution, and the decision whether and whom to marry is among lifeÕs momentous 
acts of self-definition.Ó107 In fact, the court went so far as to contend that, Ò[w] ithout the right to 
marryÑ or more properly, the right to choose to marryÑ one is excluded from the full range of 
human experience and denied full protection of the laws for oneÕs Ôavowed commitment to an 
intimate and lasting human relationship.ÕÓ108 

 Some in the LGBT community disagree with this assessment of the importance that 
should be accorded to marriage, because marriage is Ò[s]teeped in a patriarchal system that looks 
to ownership, property, and dominance of men over women as its basis.Ó109 Importantly, they 
protest that fighting for the legal recognition of same-sex marriage Òwill not transform our 
society from one that makes narrow, but dramatic, distinctions between those who are married 
and those who are not married to one that respects and encourages choice of relationships and 
family diversity.Ó110 Some have also questioned the headlong embrace of legal recognition and 
regulation of same-sex relationships by the state when, so recently, those same relationships 
were subject to criminal sanction.111 Instead of seeking the right to marry, some members of the 
LGBT community argue that we should seek to Òbridge the economic and privilege gap between 

                                                
105 Goodridge v. DepÕt of Pub. Health, 798 N.E.2d 941, 955Ð57 (Mass. 2003) (citations omitted). 
106 See Taunya Lovell Banks, Toward a Global Critical Feminist Vision: Domestic Work and the Nanny Tax Debate, 
3 J. GENDER RACE &  JUST. 1, 7 (1999) (ÒLaws reflect shared social values and play an important role in shaping 
societal perceptions of these values.Ó). 
107 Goodridge, 798 N.E.2d at 955 (emphasis added). 
108 Id. at 957. 
109 Paula Ettelbrick, Since when Is Marriage a Path to Liberation?, reprinted in LESBIANS, GAY MEN, AND THE LAW 
402 (William B. Rubenstein ed., 1993). 
110 Id.; see generally NANCY D. POLIKOFF, BEYOND (STRAIGHT AND GAY) MARRIAGE: VALUING ALL FAMILIES 

UNDER THE LAW (2008). 
111 See generally Franke, supra note 82. 
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the married and the unmarried.Ó112 They would fight for the recognition (in some cases legal, in 
others not) that other types of relationships are equally valuable as marriage; for the elimination 
of marital conditions on access to government support and benefits (e.g., health care, housing, 
Social Security, and pension plans); and for Òa larger effort to strengthen the security and 
stability of diverse households and families.Ó113 The focus of these LGBT critics is thus also 
squarely on facilitating the ability of those in relationships to protect and support each otherÑ the 
key difference being that these LGBT critics would not fetter access to legal and other structures 
that facilitate mutual protection and support with any requirement that the relationship take a 
marriage-like form. 

 In short, both those who extol the virtues of marriage and those who wish to knock 
marriage from its privileged pedestal recognize the central importance of mutual protection and 
support in all loving and familial relationships, whether that mutual protection and support takes 
place inside, outside, or in the shadow of the law. Given the generally acknowledged centrality 
of mutual protection and support to committed relationships and the fact that the same-sex 
couples with whom I am primarily concerned in this article have already chosen to access the 
publicly established framework for providing such protection and support by entering into a 
marriage, civil union, or domestic partnership, it can only be expected that they will feel 
compelled to shore up or re-establish portions of that framework that the federal and other state 
governments have actively undermined or completely eroded. As mentioned earlier,114 couples 
may vary in the extent to which they shore up this framework of protection and support because 
different couples will value different portions of this framework differently. Further contributing 
to the variation between couples is the fact that different couples will have different levels of 
resources, which means that some will do better than othersÑ and some will spend more than 
othersÑ in shoring up the legal protections for their relationship. But this in no way changes the 
compulsory nature of these expenses; it simply makes the amount of the ÒcontributionÓ exacted 
from same-sex couples variableÑ and, in all likelihood, roughly progressiveÑ in nature. And, 
naturally leading us into a discussion of the external compulsion to make this contribution, for 
those who do not have the money to pay for some or all of these expenses, the DOMAs simply 
take in kind (that is, in forfeited legal protections) what they cannot take in cash. 

  b. External Compulsion 

 The more conventional ÒcompulsionÓ that is associated with taxes is the external, legal 
compulsion that the government uses to exact the required contribution from recalcitrant 
taxpayers. As described immediately above, most same-sex couples are willing payers of the tax 
imposed by the DOMAs. These couplesÕ internal compulsion to protect and support each other 
and their children ensures that they will take the necessary stepsÑ and incur the associated 
monetary costsÑ to shore up the legal protections that the DOMAs have undermined or eroded. 
Some couples will, however, find themselves financially unable to incur some or all of the 
required Òcontribution.Ó The federal government and the states with mini-DOMAs do not let 
these ÒrecalcitrantÓ taxpayers off the hook.  

                                                
112 Ettelbrick, supra note 109, at 405; see also POLIKOFF, supra note 110, at 1Ð10. 
113 See Beyond Same-Sex Marriage: A New Strategic Vision for All Our Families & Relationships, 
http://www.beyondmarriage.org/full_statement.html (July 26, 2006) (emphasis added); see generally Franke, supra 
note 76. 
114 See supra note 37. 
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 As mentioned above, in these situations, the tax imposed by the DOMAs acts much like a 
property tax. When the government imposing a property tax is unable to collect the tax in cash, it 
takes the property subject to tax in satisfaction of the taxes owed. The property is presumably of 
some value, and, as a result, the government can sell the property for cash and use the proceeds 
as it sees fit. Similarly, when same-sex couples find themselves unable to pay all or part of the 
tax imposed by the DOMAs in cash, the federal government and the states with mini-DOMAs 
take the unpaid tax in kind. In other words, in lieu of cash, these governments are willing to take 
some or all of the legal rights and obligations associated with same-sex marriages, civil unions, 
and domestic partnerships. These legal rights and obligations are both valuable115 and, as I 
describe more fully below,116 akin to property. Though the government cannot sell this valuable 
property to obtain cash in the same way that it can sell a piece of land for cash when property 
taxes are in arrears, this compelled contribution is nonetheless to the Òsupport of government,Ó as 
described in the next section. 

  3.  ÒSupport of GovernmentÓ 

 The final question that must be addressed is whether the contribution exacted from same-
sex couples, however compulsory, is to the Òsupport of government.Ó Some might be wondering 
how I can get past this hurdle, given that most of the cost of replicating the legal protections of a 
marriage, civil union, or domestic partnership makes its way not into the coffers of the federal 
government or the states with mini-DOMAs, but into the hands of private attorneys and ancillary 
service providers. Even the cost of invoking the help of the courts often redounds not to the 
benefit of the federal government or the states with mini-DOMAs, but to the state where the 
couple resides (or previously resided) and entered into their legal relationship. How, then, is this 
compulsory contribution Òto the support of [the] governmentÓ imposing the burden on same-sex 
couples? 

 The answer to this question lies in the literature on so-called implicit taxes. Economists 
and tax academics draw a distinction between ÒexplicitÓ and ÒimplicitÓ taxes.117 Myron Scholes 
and Mark Wolfson succinctly explain the distinction as follows: 

[W]hen two assets give rise to identical pretax cash flows, but the cash flows to 
one asset are taxed more favorably than those to the other asset, taxpayers will bid 
for the right to hold the tax-favored asset. As a result, the price of the tax-favored 
asset will increase relative to the price of the tax-disfavored asset and the before-
tax rates of return on the tax-favored asset will decrease (relative to the before-tax 
return on the tax-disfavored asset). And since the before-tax cash flows for the 
two investments are identical, the pretax rate of return for the tax-favored asset 
will fall below that for the tax-disfavored asset. In important special cases, their 

                                                
115 Could you really describe rights or obligations that have been classified by the U.S. Supreme Court as 
Òfundamental,Ó see infra note 178 and accompanying text, as anything less?  
116 See infra Part IV.A.2. 
117 E.g., MYRON S. SCHOLES &  MARK A. WOLFSON, TAXES AND BUSINESS STRATEGY: A PLANNING APPROACH 83Ð
99 (1992); Charlotte Crane, Some Explicit Thinking About Implicit Taxes, 52 SMU L. REV. 339 passim (1999); 
Calvin H. Johnson, A Thermometer for the Tax System: The Overall Health of the Tax System as Measured by 
Implicit Tax, 56 SMU L. REV. 13 (2003); Michael S. Knoll, Of Fruit and Trees: The Relationship Between Income 
and Wealth Taxes, 53 TAX L. REV. 587, 598Ð601 (2000); Michael S. Knoll, The UBIT: Leveling an Uneven Playing 
Field or Tilting a Level One?, 76 FORDHAM L. REV. 857, 874Ð79 (2007). 
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prices will adjust such that their after-tax rates of return will be the same to all 
investors. In fact . . . , without further tax rule restrictions or market frictions, the 
equalization of after-tax rates of return is a necessary condition for market 
equilibrium. 

 Given differences in tax treatment, if after-tax returns are to be equalized, 
then before-tax rates of return must differ across the assets. More lightly taxed 
investments require lower before-tax rates of return than do more heavily taxed 
investments. As a result, investors pay taxes explicitly  on heavily taxed 
investments and they pay taxes implicitly  on lightly taxed investments through 
lower before-tax rates of return.118 

 For example, consider the differential treatment of municipal and other bonds. The 
interest on municipal bonds is exempt from federal income tax.119 The interest on these bonds is 
tax-favored when compared with the interest on comparable corporate or Treasury bonds, 
because the interest on corporate and Treasury bonds is fully taxable. Due to the tax benefit 
associated with municipal bonds, Ò[i]nvestors bid up the prices of these municipal bonds such 
that their before-tax return is lower than the return on fully taxable bonds.Ó120 Accordingly, 
investors in corporate or Treasury bonds pay explicit taxes (i.e., the federal income tax imposed 
on the interest that they receive), and investors in municipal bonds pay implicit taxesÑ in the 
form of a reduced rate of return on an otherwise comparable investment. In a perfect market, one 
would expect the explicit and implicit tax rates on these comparable investments to be equal.121 

 To whom is this implicit tax paid? In the case of our municipal bond example, the 
implicit tax is paid to the state or local government that issued the bonds, as that government is 
the intended recipient of the benefit of the federal income tax exemption. The state or local 
government issuing the bonds receives the benefit of the tax exemption in the form of lowered 
borrowing costs.122 Because these payments are not made directly to the federal government (i.e., 
the government providing the tax exemption in this situation), some commentators have 
criticized the application of the ÒtaxÓ label to these payments.123 But this view exalts form over 

                                                
118 SCHOLES &  WOLFSON, supra note 117, at 83Ð84. 
119 I.R.C. ¤ 103 (2008). 
120 SCHOLES &  WOLFSON, supra note 117, at 85; see Johnson, supra note 117, at 13. 
121 SCHOLES &  WOLFSON, supra note 117, at 87Ð88; see Johnson, supra note 117, at 14 (ÒA tax system with an 
implicit tax lower than the maximum statutory tax rate is not a healthy tax system. Using the tax system to give 
subsidies or incentives under such conditions is inefficient, even immoral. Paying directly with dollars is cheaper 
and more efficient.Ó). 
122 SCHOLES &  WOLFSON, supra note 117, at 87; Johnson, supra note 117, at 16; see 1 BORIS I. BITTKER &  

LAWRENCE LOKKEN, FEDERAL TAXATION OF INCOME, ESTATES AND GIFTS ¦ 15.1.1. (1999) (ÒWith the waning of the 
doctrine of intergovernmental tax immunity, Congress has preserved the exemption [from tax of interest on 
municipal bonds] as a kind of revenue sharing, enabling states and cities to borrow at interest rates lower than those 
on taxable obligations of similar quality.Ó). However, because markets are not perfect, the purchasers of the bonds 
are typically able to capture part of the intended benefit for themselves. This is possible because market forces will 
tend to drive the implicit tax rate down to that of the marginal investor, thereby creating a windfall for anyone who 
pays explicit tax at a rate higher than the marginal investor. SCHOLES &  WOLFSON, supra note 117, at 96Ð97; 
Johnson, supra note 117, at 17Ð18. 
123 See, e.g., Johnson, supra note 117, at 13 n.2 (ÒThe term Ôimplicit taxÕ is conventional, but it is in some senses a 
terribly misleading name. The implicit tax does not provide any revenue for the federal government to pay for the 
Marines or other government programs.Ó); David A. Weisbach, Implications of Implicit Taxes, 52 SMU L. REV. 373, 
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substance, making it inconsistent with how a levyÕs classification as a ÒtaxÓ is normally 
determined.124 In fact, as Scholes and Wolfson have explained, Ò[t]his taxing scheme, which uses 
implicit taxes to subsidize municipal spending programs, is similar to an alternative scheme in 
which all bonds (including municipal bonds) are fully taxable at the federal level and the federal 
government remits the tax collected on municipal bonds to each issuing authority.Ó125 Thus, 
echoing the insights of tax expenditure analysis,126 Scholes and Wolfson make it clear that 
implicit taxes (such as those paid by municipal bond holders) are the equivalent of explicit tax 
payments to the federal government coupled with a federal spending program directing those 
funds to the state and local governments that are the intended, ultimate recipients of the 
governmentÕs largesse. 

 Similarly, the monetary costs that the federal and state governments impose on same-sex 
couples through the DOMAs can be viewed as the equivalent of the imposition of an explicit tax 
on those couples that is used to fund a direct spending program that provides monetary awards to 
those who facilitate the intended erosion of LGBT civil rights gains.127 Even when a same-sex 

                                                                                                                                                       
374 (1999) (ÒImplicit taxes are misnamed. Implicit taxes are not taxes in the sense of the confiscation of resources 
by the government. They are simply asset price adjustments in response to a tax benefit or detriment.Ó). 
124 See supra notes 60Ð61 and accompanying text. Similarly, in describing the constitutional limitations on taxation 
in Australia, Miranda Stewart and Kristen Walker note that the Australian courts have not adopted a rigid 
conception of a payment to the support of government either: ÒIt has been held that . . . a levy may be a tax in certain 
other circumstances, for example, where it is exacted Ôby a non-public authorityÕ or for payment to a private 
organization rather than into Consolidated Revenue, albeit for a Ôpublic purposeÕ.Ó Miranda Stewart & Kristen 
Walker, AustraliaÑ National Report, 15 MICH. ST. J. INTÕL L. 193, 212 (2007) (footnotes omitted). 
125 SCHOLES &  WOLFSON, supra note 117, at 87. It is worth underscoring that what makes the ÒtaxÓ label 
appropriate, according to Scholes and Wolfson, is not that the implicit tax is actually paid to a state or local 
government; that is merely a fortuitous happenstance because implicit taxes can be paid to anyone. Rather, what 
makes the ÒtaxÓ label appropriate is the fact that the implicit tax is the equivalent of the federal government (the 
government that, in this case, created the implicit tax) imposing an explicit tax on the interest earned on municipal 
bonds and then enacting a direct federal spending program funneling the tax revenue raised from that explicit tax to 
(in this case, coincidentally) state and local governments.  
126 For a description of tax expenditure analysis and the numerous critiques of it, see Infanti, A Tax Crit Identity 
Crisis?, supra note 59, at 717Ð44. 
127 Some might argue that the DOMAs do not impose a tax at all, but merely a fee for the recognition of the legal 
relationships among same-sex partners and their children. This argument is, however, misguided. One of the 
hallmarks of a fee is a direct relationship between the fee being charged and the value of either the benefit being 
provided to the fee-payer or the burden being created by the fee-payer. E.g., Chamberlain, supra note 54, at 173Ð77; 
Spitzer, supra note 53, at 353; see, e.g., United States v. U.S. Shoe Corp., 523 U.S. 360, 370 (1998); Massachusetts 
v. United States, 435 U.S. 444, 464 (1978); Lightwave Techs., L.L.C. v. Escambia County, 804 So. 2d 176, 180 
(Ala. 2001); Marion v. Baioni, 850 S.W.2d 1, 2 (Ark. 1993); State v. Medeiros, 973 P.2d 736, 742 (Haw. 1999); 
Bolt v. City of Lansing, 587 N.W.2d 264, 269 (Mich. 1998); Clay County Citizens for Fair Taxation v. Clay County 
CommÕn, 452 S.E.2d 724, 727 (W. Va. 1994); see also Treas. Reg. ¤ 1.901-2(a)(2)(i) (as amended in 1991) (Ò[A] 
foreign levy is not pursuant to a foreign countryÕs authority to levy taxes, and thus is not a tax, to the extent a person 
subject to the levy receives (or will receive), directly or indirectly, a specific economic benefit . . . from the foreign 
country in exchange for payment pursuant to the levy.Ó). 
 In the case of the DOMAs, there is no relationship whatsoever between the amount paid by same-sex 
couples and the benefits provided by, or burdens imposed upon, the federal or other state governments. In most 
cases, the amount being paid has a direct relationship to only one thing: the hourly charge of the coupleÕs attorney, 
who has been asked to prepare all of the necessary documents to secure legal recognition of the coupleÕs relationship 
(to the extent possible). Similarly, the cost of any ancillary services bears a direct relationship only to the hourly rate 
or per-transaction charge of the service provider. Moreover, as mentioned in the text above, the amount charged for 
judicial proceedingsÑ for example, a judicial name change or an adoptionÑ has a direct relationship only to the cost 
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couple cannot afford to pay the tax imposed by the DOMAs in cash, the actions of the 
government still mimic this combination of an explicit tax with a direct spending program (i.e., a 
taking of value from one taxpayer and a transfer of that value to another). When a same-sex 
couple is without the requisite cash, the government takes some or all of the valuable legal rights 
and obligations associated with the coupleÕs marriage, civil union, or domestic partnership in 
satisfaction of the tax.128 As mentioned above, the government cannot turn around and sell these 
rights for cash, but it need not do so in order to achieve its purpose. For the purpose of imposing 
this tax on lesbian and gay families is not to raise general revenue,129 but to protect, preserve, and 
enhance the value of so-called traditional marriage.130 Thus, the government takes the valuable 
property of one group (i.e., same-sex couples) in order to enhance the value of the property of 
another group (i.e., married different-sex couples). This is no less a transfer than the combination 
of an explicit tax collected in cash coupled with a direct spending program in which that cash is 
awarded to those who facilitate the intended erosion of LGBT civil rights gains. Accordingly, in 
substance, even if not in form, the compulsory contributions exacted from same-sex couples by 
the DOMAs are to the Òsupport of government.Ó Much like tax provisions that act as disguised 
penalties,131 these contributions (whether made in cash or in kind) directly further the interest of 
the government in discouraging the legal recognition of same-sex couples and their families by 
making that recognition either more expensive or, in the case of those who cannot afford the 
expense, of limited significance. 

 Interestingly, when viewed from this perspective, the federal and state governments that 
have enacted DOMAs are able to force same-sex couples to fund their own government-
sponsored oppression. They are also able to turn those who are ostensibly trying to help same-
sex couples cope with this oppression (e.g., attorneys, adoption agencies, etc.) into unwitting, 
paid accomplices in that concerted effort to oppress. Those same-sex couples who cannot afford 
to fund their own oppression are relegated to standing by powerless as the federal and state 
governments instead take away the valuable property that the couples do have; namely, the hard-
                                                                                                                                                       
to the government of the state providing these services, and not to any benefit provided by, or burden imposed upon, 
the federal or other state governments.   
128 In fact, even when a same-sex couple can afford to pay the entire amount of the ÒcontributionÓ in cash, the 
federal government and the states with mini-DOMAs still take part of the coupleÕs valuable legal rights and 
obligations in kind because there are certain legal rights and obligations that only the state can provide (i.e., these 
rights and obligations cannot be re-created through the execution of documents or undertaking of legal proceedings). 
See supra note 48. 
129 As is the case with any tax penalty, see infra note 131, the government would probably be delighted to collect no 
tax at all, because that would mean that it had completely eliminated the behavior to be discouraged.  
130  

As Representative Henry Hyde, the Chairman of the Judiciary Committee, stated during the 
Subcommittee markup of H.R. 3396: Ò[S]ame-sex marriage, if sanctified by the law, if approved 
by the law, legitimates a public union, a legal status that most people . . . feel ought to be 
illegitimate. . . . And in so doing it trivializes the legitimate status of marriage and demeans it by 
putting a stamp of approval on a union that many people . . . think is immoral.Ó 

H.R. REP. NO. 104-664, at 16 (1996). Incidentally, this tax penalizes same-sex couples for having the audacity to 
seek access to the rights and obligations of marriage. See id. at 31Ð33 (addressing the possible application of Romer 
v. Evans, 517 U.S. 620 (1996), which struck down a Colorado constitutional amendment on equal protection 
grounds because it was motivated by anti-gay animus, to the federal DOMA). 
131 1 BITTKER &  LOKKEN, supra note 122, ¦ 20.3.3 (explaining how the disallowance of deductions for fines and 
penalties on grounds of frustration of public policy (now codified at I.R.C. ¤ 162(f) (2008)) does not merely 
preserve the sting of the fine or penalty but rather acts as an additional tax penalty on the activity). 
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fought legal protections that they had acquired for themselves and their children when they 
married or entered into a civil union or domestic partnership. 

IV. RAMIFICATIONS OF AFFIXING THE ÒTAXÓ LABEL ON THE DOMAS 

 Having now established that the DOMAs meet the technical definition of a taxÑ they 
exact from same-sex couples who have entered into a marriage, civil union, or domestic 
partnership a compulsory contribution to the support of the governmentÑ we can now turn to a 
discussion of the repercussions of recharacterizing these measures as Òtaxes.Ó  

 Naturally, the power to tax is far from unlimited; after all, as is so often repeated, Òthe 
power to tax involves the power to destroy.Ó132 Labeling the DOMAs ÒtaxesÓ will therefore 
trigger the respective federal and state constitutional restrictions on the power to tax.133 In the 
first section of this Part, I will explore the restrictions on the imposition of ÒdirectÓ taxes 
contained in the federal constitution. Then, in the next section, I will explore the ÒuniformityÓ 
requirement that appears in many state constitutions. Finally, in the event that such constitutional 
challenges are unavailable or unavailing, I will conclude this Part with a discussion of how a 
robust notion of tax equity requires this additional tax on lesbian and gay families to be taken 
into account when determining the justness of the distribution of the overall tax burden. 

 A. APPORTIONMENT OF DIRECT TAXES  

 On its face, the constitutional grant of taxing power to the federal government appears 
plenary;134 however, that power is subject to limitations.135 On the one hand, the Uniformity 
Clause requires that Òall Duties, Imposts and Excises shall be uniform throughout the United 
States.Ó136 This clause Òhas been held to require only geographical uniformity: the standards that 
apply in one state must apply in all other states as well.Ó137 On the other hand, two separate 
clauses of the U.S. Constitution require the apportionment by population of all ÒdirectÓ taxes 
(other than income taxes).138 This apportionment requirement is a more significant hurdle, 
because it Òties a stateÕs share of the total direct-tax liability to its share of the nationÕs 
population, measured using the currently applicable census rules.Ó139 Indeed, Òapportionment 

                                                
132 McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 431 (1819). 
133 For a sampling of other, non-tax constitutional arguments for striking down the DOMAs, see supra note 9. 
134 U.S. CONST. art. I, ¤ 8, cl. 1 (ÒThe Congress shall have Power To lay and collect Taxes, Duties, Imposts and 
Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States . . . .Ó). 
135 See Jensen, Are Consumption Taxes Constitutional?, supra note 52, at 2339Ð40 (ÒAlthough the power [to tax] 
has therefore been described as plenary, the Constitution prescribes several limitations on that power.Ó (citation 
omitted)); id. at 2389 (Ò[T]he conventional wisdom that the taxing power was intended to be plenary, without 
significant restrictions, is not supported by the historical evidence.Ó); see also id. at 2345Ð50. 
136 U.S. CONST. art. I, ¤ 8, cl. 1. 
137 Jensen, Are Consumption Taxes Constitutional?, supra note 52, at 2340. 
138 U.S. CONST. art. I, ¤ 2, cl. 3 (ÒRepresentatives and direct Taxes shall be apportioned among the several States 
which may be included within this Union, according to their respective Numbers . . . .Ó) (amended in 1868 and 
1913); id. ¤ 9, cl. 4 (ÒNo Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or 
Enumeration herein before directed to be taken.Ó) (amended in 1913); see also id. amend. XVI (exempting income 
taxes from this limitation).  
139 Jensen, Are Consumption Taxes Constitutional?, supra note 52, at 2341. 
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among the states commonly turns out to be a silly requirement, Ôabsurd[] and inequitable,Õ which 
hobbles direct taxes and makes them impossible, in practice, to use.Ó140 

 Erik Jensen has explained the relationship between the apportionment and uniformity 
requirements as follows: 

The uniformity and apportionment rules have quite different focuses. Indeed, the 
two rules are set up to be mutually exclusive: taxes other than direct taxes are not 
subject to the apportionment requirement, and the uniformity rule cannot apply to 
apportioned direct taxes. Under the case law, a levy is governed by one rule or the 
other, but not both. The idea that some levies might fall outside the scope of both 
rulesÑ a possibility that was once taken seriouslyÑ has fallen by the wayside.141 

It will thus be necessary to determine whether the tax imposed by the federal DOMA should be 
characterized as (1) a direct tax subject to the apportionment requirement or (2) an indirect tax 
(to use the conventional shorthand for ÒDuties, Imposts and ExcisesÓ) subject to the uniformity 
rule. If it is an indirect tax, the federal DOMA will likely be upheld because it applies on a 
geographically uniform basis throughout the country. In contrast, if it is a direct tax, the federal 
DOMA will likely be found unconstitutional because it is neither apportioned by population nor 
a tax on income. 

 1. ÒDirectÓ Taxes 

 As historian Robin Einhorn has noted, Ò[a]lthough several of the framers and a handful of 
the nationÕs early legislators proposed definitionsÑ and many lawyers, judges, and legal scholars 
have weighed in over the two centuries since thenÑ the question of whether any particular tax 
should be defined as a direct tax appears to remain open even today.Ó142 Nonetheless, Einhorn 
identifies taxes Òon land, polls, slaves, or property generallyÓ as the ones Òmost likely to count as 
ÔdirectÕÓ at the time the Constitution was drafted.143 In fact, the Constitution itself makes 
abundantly clear that a poll tax (also called a head or capitation tax) is a direct tax, because it 
specifically applies the apportionment requirement to ÒCapitation, or other direct, Tax[es].Ó144 
Early on, the Supreme Court registered its understanding that real estate taxes are also direct 
taxes.145 Later, in Pollock v. FarmersÕ Loan & Trust Co., the Supreme Court held that personal 
property taxes are likewise direct taxes.146 Although the Sixteenth Amendment later overturned 
the Pollock CourtÕs further holding that income taxes on real and personal property are 
derivatively direct taxes, the Supreme Court has confirmed that the Sixteenth Amendment did 

                                                
140 Calvin H. Johnson, Apportionment of Direct Taxes: The Foul-up in the Core of the Constitution, 7 WM. &  MARY 

BILL RTS. J. 1, 3 (1998). 
141 Jensen, Are Consumption Taxes Constitutional?, supra note 52, at 2341; see also Johnson, supra note 140, at 55 
(ÒUnder a doctrine developed by the Supreme Court, Ôexcise taxes,Õ as well as the impost or customs duties, have 
been excluded from Ôdirect tax,Õ so that they do not have to be apportioned.Ó). 
142 ROBIN L. EINHORN, AMERICAN TAXATION , AMERICAN SLAVERY 160 (2006). 
143 Id. at 186. 
144 U.S. CONST. art. I, ¤ 9, cl. 4. 
145 Hylton v. United States, 3 U.S. (3 Dall.) 171, 175 (1796) (Chase, J.); id. at 176 (Paterson, J.); id. at 183 (Iredell, 
J.); see EINHORN, supra note 142, at 160; Jensen, Meaning of ÒIncomes,Ó supra note 52, at 1069Ð70; see also 
Johnson, supra note 140, at 70 (ÒReal estate taxes were the heart of the state tax systems at the time of the 
Constitution so that all speakers would have considered land taxes to be direct . . . .Ó). 
146 158 U.S. 601, 628 (1895). 
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not disturb the classification of personal property taxes as direct taxes.147 Moreover, on several 
occasions, the Supreme Court has reaffirmed the notion that taxes on the ownership of real and 
personal property are direct taxes subject to the apportionment requirement.148 

 Outside of these limited categoriesÑ and, in some cases, even with regard to them149Ñ  
there has been significant academic debate over the distinction between direct and indirect taxes. 
Erik Jensen has argued that Ò[d]irect taxes are taxes that are not indirect taxes and that are 
imposed by the national government directly on individuals, generally without the statesÕ serving 
                                                
147  

[I] t is to be observed that although from the date of the Hylton Case, because of statements made 
in the opinions in that case, it had come to be accepted that direct taxes in the constitutional sense 
were confined to taxes levied directly on real estate because of its ownership, the [Sixteenth] 
Amendment contains nothing repudiating or challenging the ruling in the Pollock Case that the 
word ÒdirectÓ had a broader significance, since it embraced also taxes levied directly on personal 
property because of its ownership, and therefore the Amendment at least impliedly makes such 
wider significance a part of the ConstitutionÑ a condition which clearly demonstrates that the 
purpose was not to change the existing interpretation except to the extent necessary to accomplish 
the result intended; that is, the prevention of the resort to the sources from which a taxed income 
was derived in order to cause a direct tax on the income to be a direct tax on the source itself, and 
thereby to take an income tax out of the class of excises, duties and imposts and place it in the 
class of direct taxes. 

Brushaber v. Union Pac. R.R. Co., 240 U.S. 1, 19 (1916). 
 Bruce Ackerman has suggested that, had the ÒNew Deal RevolutionÓ not so quickly Òswept aside the 
established constitutional understandings of the Lochner era,Ó the Supreme Court would have, in due course, 
overruled this interpretation of the direct tax clauses. Bruce Ackerman, Taxation and the Constitution, 99 COLUM. L. 
REV. 1, 46Ð47 (1999). Nonetheless, as the tense of the previous sentence clearly indicates, this suggestion is nothing 
more than speculation about what might have happened had history taken a different course. 
148 Fernandez v. Wiener, 326 U.S. 340, 352 (1945) (ÒCongress may tax real estate or chattels if the tax is 
apportioned, and without apportionment it may tax an excise upon a particular use or enjoyment of property or the 
shifting from one to another of any power or privilege incidental to the ownership or enjoyment of property.Ó); 
Bromley v. McCaughn, 280 U.S. 124, 136 (1929) (ÒWhile taxes levied upon or collected from persons because of 
their general ownership of property may be taken to be direct, this court has consistently held, almost from the 
foundation of the government, that a tax imposed upon a particular use of property or the exercise of a single power 
over property incidental to ownership, is an excise which need not be apportioned . . . .Ó (citation omitted)); id. at 
139Ð40 (Sutherland, J. dissenting) (ÒSince the Pollock Case, however, we know that a tax on property, whether real 
or personal, or upon the income derived therefrom, is direct; and that to levy a tax by reason of ownership of 
property is to tax the property.Ó); Knowlton v. Moore, 178 U.S. 41, 78Ð83 (1900) (holding that an inheritance tax 
was not a direct tax because it was imposed upon the transfer of property at death and not merely on the ownership 
or possession of property as such).   
149 Ackerman, for example, has expressed a personal belief that the Supreme Court should limit the application of 
the apportionment requirement to capitation taxesÑ the only form of ÒdirectÓ tax specifically mentioned in the text 
of the ConstitutionÑ and repudiate the repeatedly reaffirmed understanding that real estate taxes are likewise 
ÒdirectÓ taxes. Ackerman, supra note 147, at 58. Ackerman urges this repudiation because the apportionment 
requirement has its roots in the accommodation of slavery, and ÒAmerican law should leave no stone unturned in its 
effort to root out any residue of its original compromise with slaveryÑ and the Ôdirect taxÕ clause is a small, but 
potentially damaging, stone.Ó Id. Notwithstanding AckermanÕs laudable motivations, his proposed interpretation is 
profoundly anti-textual, as it disregards the specific mention of ÒotherÓ direct taxes in U.S. CONST. art. I, ¤ 9, cl. 4. 
In addition, Ackerman misses the extent to which the accommodation of slavery permeated the structure of our early 
tax system (being far from confined to the direct tax clauses) as well as the ways in which it continues to influence 
how we think about taxation. See generally EINHORN, supra note 142; see also generally Anthony C. Infanti, Tax as 
Urban Legend, 24 HARV. BLACKLETTER L.J. 229 (2008) (reviewing EINHORN, supra note 142). Furthermore, 
Ackerman does not even contemplate the possibility, broached in this article, of reclaiming the tainted direct tax 
clauses for the purpose of fightingÑ rather than fosteringÑ oppression. 
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as filters of the national power.Ó150 According to Jensen, indirect taxes are confined to duties, 
imposts, and excises imposed on articles of consumption.151 In a later article, Jensen summed up 
his thoughts on the difference between direct and indirect taxes as follows: 

The founders understood indirect taxes, but not direct taxes, to be Òshiftable.Ó The 
burden was assumed to fall on the ultimate purchaser: even if the seller is legally 
obligated to remit the tax, the price paid will have the tax embedded in it. In 
contrast, direct taxes (subject to apportionment) are imposed directly on 
individuals who are expected to bear the burden of the taxes.152 

 Calvin Johnson has taken issue with JensenÕs interpretation of the direct tax clauses, 
asserting that the evidence in support of JensenÕs reading is conflicting and that Ò[o]ptimal tax 
policy in the twentieth and twenty-first centuries should not be governed by reading tea leaves or 
looking to such isolated eighteenth century usages.Ó153 Johnson proffers instead what he 
describes as a Òfunctional[], but ahistorical[]Ó approach to defining direct taxes.154 He would 
interpret the term to apply only Òto head taxes and requisitions from the several states, but 
nothing else.Ó155 Under JohnsonÕs reading of the Constitution: 

Apportionment should be required when it is reasonable and convenient, but not 
when apportionment would lead to perverse results. Apportionment would never 
make any kind of tax impossible, and Congress would then have plenary power 
over the subject and manner of federal tax, as the Framers originally intended. 
The definition preserves the grand purposes of the Constitution and prevents 
absurdity, sloughing off only a silly requirement.156 

Johnson grounds this reading of the apportionment requirement in applications of the legal 
maxim ejusdem generis and the doctrine of cy pres.157 He also relies on a similar reading by the 
Supreme Court in its first decision addressing the apportionment requirement, Hylton v. United 
States, which was decided in 1796 by a court populated with framers and those influential in the 
ratification debates.158 

                                                
150 Jensen, Are Consumption Taxes Constitutional?, supra note 52, at 2402. 
151 Id. at 2394Ð95. 
152 Jensen, Meaning of ÒIncomes,Ó supra note 52, at 1075. 
153 Johnson, supra note 140, at 67Ð70. Jensen responds to Johnson in Erik M. Jensen, Interpreting the Sixteenth 
Amendment (By Way of the Direct-Tax Clauses), 21 CONST. COMMENT. 355 (2004). The two also took their debate 
to the pages of Tax Notes. See Erik M. Jensen, The Constitution Matters in Taxation, 100 TAX NOTES 821 (2003); 
Erik M. Jensen, JensenÕs Response to JohnsonÕs Response to JensenÕs Response to JohnsonÕs Response to Jensen, 
100 TAX NOTES 832 (2003); Calvin H. Johnson, Barbie Dolls in the Archeological Dig: Professor Johnson 
Responds, 100 TAX NOTES 832 (2003); Calvin H. Johnson, Purging out Pollock: The Constitutionality of Federal 
Wealth or Sales Tax, 97 TAX NOTES 1723 (2002). 
154 Johnson, supra note 140, at 71. 
155 Id. 
156 Id. For a description of how the apportionment requirement can lead to perverse results, see id. at 5Ð12. 
157 Id. at 72, 78. 
158 Id. at 73Ð77. 
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 Bruce Ackerman arrives at much the same interpretation as Johnson, albeit by a different 
route.159 Ackerman similarly proposes a return to a more limited construction of the phrase 
Òdirect tax.Ó160 He grounds his proposal in the fact that the direct tax clauses Òdo not represent an 
independent judgment about the proper system for direct taxation, but were part and parcel of a 
larger compromise over slavery at the Philadelphia Convention.Ó161 In view of the 
Reconstruction AmendmentsÕ repudiation of the ÒnationÕs bargain with slavery,Ó162Ackerman, 
like Johnson, advocates a return to the restrained interpretation of the direct tax clauses found in 
the Supreme CourtÕs decision in Hylton.163 

 2. DOMA as a Direct Tax 

 Fortunately, we can skirt this stimulating academic debate over the most appropriate 
interpretation of the direct tax clauses. The focus of my analysis here is not on whether Jensen, 
Johnson, or Ackerman is correct, but on developing a position that can be credibly advanced in 
litigation contesting the constitutionality of the federal DOMA. Naturally, such a position is 
better grounded in the established judicial understanding of the scope of the direct tax clauses 
than in academic debates that have thus far eluded a clear resolution of the question.  

 As mentioned at the outset of the previous section,164 the Supreme Court has repeatedly 
reaffirmed the notion that taxes on the ownership of real or personal property are direct taxes. 
What I will suggest here is that the federal DOMA operates, in essence, as a tax on the 
ownership of property and, therefore, should be classified as a direct tax under this line of cases. 

 Marriage, civil unions, and domestic partnerships are most commonly viewed as 
contractual relationships.165 Nevertheless, contractual and property interests are not 

                                                
159 Ackerman, supra note 147, at 2 n.1; see id. at 15 n.50 (describing the ways in which Ackerman parts company 
with JohnsonÕs interpretation of the phrase Òdirect taxÓ). Jensen responds to Ackerman in Erik M. Jensen, Taxation 
and the Constitution: How to Read the Direct Tax Clauses, 15 J.L. &  POL. 687 (1999). 
160 Id. at 56Ð58. 
161 Id. at 4; see id. at 7Ð13 (describing the origins of the direct tax clauses). 
162 Id. at 25. 
163 Id. at 58. Ackerman advocates this approach in connection with his defense of a wealth tax proposal that he had 
formulated with Anne Alstott. As mentioned supra note 149, on a personal level, Ackerman actually goes further 
and advocates an even more limited interpretation of the direct tax clauses under Hylton. For criticism of that 
position, see the discussion supra note 149. 
164 See supra notes 145Ð148 and accompanying text. 
165 E.g., ALA. CODE ¤ 30-1-19(c) (2008) (ÒMarriage is a sacred covenant, solemnized between a man and a woman, 
which, when the legal capacity and consent of both parties is present, establishes their relationship as husband and 
wife, and which is recognized by the state as a civil contract.Ó); ALASKA STAT. ¤ 25.05.011(a)  (2007) (ÒMarriage is 
a civil contract entered into by one man and one woman that requires both a license and solemnization.Ó); CAL. FAM. 
CODE ¤ 420(c) (2008) (ÒNo contract of marriage, if otherwise duly made, shall be invalidated for want of conformity 
to the requirements of any religious sect.Ó); CONN. GEN. STAT. ¤ 46b-38mm (2008) (ÒAll civil unions in which one 
or both parties are citizens of this state, celebrated in a foreign country, shall be valid, provided: (1) Each party 
would have legal capacity to contract such civil union in this state and the civil union is celebrated in conformity 
with the law of that country . . . .Ó); GA. CODE ANN. ¤ 19-3-2(a) (2007) (ÒTo be able to contract marriage, a person 
must . . . .Ó); HAW. REV. STAT. ¤ 572-1 (2007) (ÒIn order to make valid the marriage contract, which shall be only 
between a man and a woman, it shall be necessary that . . . .Ó); IDAHO CODE ANN. ¤ 32-201(1) (2007) (ÒMarriage is 
a personal relation arising out of a civil contract between a man and a woman . . . .Ó); IOWA CODE ¤ 595.1A (2007) 
(ÒMarriage is a civil contract . . . .Ó); KAN. STAT. ANN. ¤ 23-101(a) (2006) (ÒThe marriage contract is to be 
considered in law as a civil contract between two parties who are of opposite sex.Ó); LA. CIV. CODE ANN. art. 87 
(2008) (ÒThe requirements for the contract of marriage are . . . .Ó); MICH. COMP. LAWS ¤ 551.2 (2008) (Òmarriage is 
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incompatible; in fact, contracts canÑ and doÑ give rise to property rights. For example, my 
status as a tenured professor of law at the University of Pittsburgh arises out of my employment 
contract with the university. Yet, the courts Òhave recognized that tenured professors at public 
universities hold a property interest in their tenureÓ for purposes of the federal constitutional 
guarantee of due process of law.166  

 Similarly, once contracted, a marriage, civil union, or domestic partnership gives rise to a 
whole host of legal rights and obligations, both within the couple and vis-ˆ -vis the state and third 
parties. For example, a surviving spouseÕs right to an elective share of a deceased spouseÕs estate 
embodies both a legal right in the surviving spouse to a certain portion of the decedentÕs estate 
and a legal obligation on the part of the decedent to provide for the surviving spouse following 
death.167 Spousal immunity from testifying in court embodies both a legal right in spouses not to 
be forced to testify against each other and a legal obligation on the part of the state not to invade 
the privacy of legally recognized unions.168 Tenancies by the entirety may embody both a legal 
right in the spouses to hold property free of claims of their individual creditors and a legal 
obligation on the part of those creditors to look elsewhere for payment.169 These are but a few 
                                                                                                                                                       
a civil contract between a man and a womanÓ); NEV. REV. STAT. ANN. ¤ 122.010(1) (2007) (ÒMarriage, so far as its 
validity in law is concerned, is a civil contract . . . .Ó); N.D. CENT. CODE ¤ 14-03-01 (2007) (ÒMarriage is a personal 
relation arising out of a civil contract between one man and one woman . . . .Ó); N.J. REV. STAT. ANN. ¤ 37:1-7 
(2008) (ÒThe licensing officer is hereby empowered to issue marriage or civil union licenses to the contracting 
parties . . . .Ó); OR. REV. STAT. ¤ 106.010 (2007) (ÒMarriage is a civil contract . . . .Ó); 23  PA. CONS. STAT. ¤ 1102 
(2007) (ÒÔMARRIAGE.Õ A civil contract by which one man and one woman take each other for husband and 
wife.Ó); WASH. REV. CODE ANN. ¤ 26.04.010(1) (2008) (ÒMarriage is a civil contract . . . .Ó); WIS. STAT. ¤ 
765.001(2) (2007) (ÒThe consequences of the marriage contract are more significant to society than those of other 
contracts, and the public interest must be taken into account always.Ó); Or. Laws Adv. Sh. No. 99, ¤ 3(1) (Lexis) 
(effective Jan. 1, 2008) (ÒÔDOMESTIC PARTNERSHIPÕ MEANS A CIVIL CONTRACT ENTERED INTO IN 
PERSON BETWEEN TWO INDIVIDUALS OF THE SAME SEX WHO ARE AT LEAST 18 YEARS OF AGE, 
WHO ARE OTHERWISE CAPABLE AND AT LEAST ONE OF WHOM IS A RESIDENT OF OREGON.Ó). 
166 Univ. of Pittsburgh v. United States, 507 F.3d 165, 176 (3d Cir. 2007) (Scirica, J. dissenting) (federal tax dispute 
over whether early buy-out payments constituted FICA ÒwagesÓ or were made in exchange for property rights in 
tenure); see Perry v. Sinderman, 408 U.S. 593, 601 (1972) (ÒA written contract with an explicit tenure provision 
clearly is evidence of a formal understanding that supports a teacherÕs claim of entitlement to continued employment 
unless sufficient ÔcauseÕ is shown. Yet absence of such an explicit contractual provision may not always foreclose 
the possibility that a  teacher has a ÔpropertyÕ interest in re-employment.Ó); id. at 603Ð04 (Burger, J. concurring) 
(ÒThe Court holds today only that a state-employed teacher who has a right to re-employment under state law, 
arising from either an express or implied contract, has, in turn, a right guaranteed by the Fourteenth Amendment to 
some form of prior administrative or academic hearing on the cause for nonrenewal of his contract.Ó); N.D. State 
Univ. v. United States, 255 F.3d 599, 605 (8th Cir. 2001) (in the context of holding that early buy-out payments to 
tenured professors were made in exchange for property and contractual rights and were not wages for tax purposes, 
stating: ÒThe parties agree that tenure is a protected property right. In this circuit, a tenured professor at a state 
institution not only has a constitutional right to procedural due process, but also has Ôa substantive due process right 
to be free from discharge for reasons that are Òarbitrary and capricious,Ó or in other words, for reasons that are 
trivial, unrelated to the education process, or wholly unsupported by a basis in fact.ÕÓ). 
167 See RESTATEMENT (THIRD) OF PROPERTY: WILLS AND OTHER DONATIVE TRANSFERS ¤ 9.1 cmt.b (1991) (ÒThe 
purpose of the elective share is to grant the decedentÕs surviving spouse an appropriate protection against being 
disinherited. The prevailing view of marriage is that it is an economic partnership, which imports a goal of 
equalizing the marital assets.Ó). 
168 See 3 WEINSTEINÕS FEDERAL EVIDENCE ¤ 505.03 (Joseph M. McLaughlin ed., 2d ed. 1997) (describing two 
distinct marital privileges that exist under the Federal Rules of Evidence). 
169  

[T]he advent of mutual control prompted protection of both spousesÕ interests and consequent 
denial of creditor access to either spouseÕs interest. In a few other states, a spouseÕs individual 
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examples of the numerous legal rights and obligations that are associated with marriage, civil 
unions, and domestic partnerships and that affect the spouses, the state, and third parties.170  

 Taken together, the sundry legal rights and obligations associated with marriage, civil 
unions, and domestic partnerships are much like the bundle of rights (and the obligations that go 
with them) that compose every piece of property, whether real or personal, tangible or 
intangible.171 With respect to tangible property, among the most commonly mentioned rights in 
this bundle are the powers to possess the property, to use it, to exclude others from it, and to 
alienate it.172 Although the rights (and obligations) associated with marriage, civil unions, and 
domestic partnerships are not a form of tangible property, one can detect in these rights (and 
obligations) analogous powers to possess the property, to use it, to exclude others from it, and to 
alienate it.173 For example, the spouses have the power to use this property; that is, to enjoy the 
many legal benefits accorded to their relationship. As evidenced by the discussion in the 
previous paragraph of spousal immunity from testifying in court and tenancies by the entirety, 
the spouses likewise have the power to exclude others (whether the state or third parties) from 
their relationship. Furthermore, the spouses are able to relinquish or compromise (i.e., alienate) 
certain of the legal rights that attend their marital status (e.g., through prenuptial agreements).174 
Moreover, the spouses are the only ones who can relinquish their marital status by pursuing 
dissolution of their relationship. 

 Some may recoil at the thought of labeling the store of legal rights and obligations 
associated with marriage, civil unions, and domestic partnerships as a form of property. After all, 
marriage has a well-known history as a highly patriarchal institution: 

By marriage, the husband and wife are one person in law: that is, the very being 
or legal existence of the woman is suspended during the marriage, or at least is 
incorporated and consolidated into that of the husband: under whose wing, 
protection, and cover, she performs everything. . . . Upon this principle, of a union 

                                                                                                                                                       
interest is subject to levy and execution. A purchaser of such an interest at an execution sale 
becomes a tenant in common with the other spouse, but with no right to force partition. A few 
states permit creditors of either spouse to satisfy debts out of the entirety, thus severing it and 
destroying the right of survivorship. In still other states, the common law prevails such that a 
judgment entered against a husband or wife individually does not give rise to a valid lien against 
property held as tenants by the entirety. 

7 RICHARD R. POWELL, THE LAW OF REAL PROPERTY ¤ 52.03[3] (Patrick J. Rohan rev. ed., 2006) (footnotes 
omitted). 
170 For further examples, see supra text accompanying note 105. In addition, as mentioned supra text accompanying 
note 33, there are more than one thousand federal statutes in which marital status is a factor in the determination of 
legal rights, benefits, and privileges. 
171 See generally Goutam U. Jois, Note, Marital Status as Property: Toward a New Jurisprudence for Gay Rights, 
41 HARV. C.R.-C.L. L. REV. 509 (2006) (arguing that marital status and the legal rights and obligations associated 
with marriage should both be considered a form of property for purposes of the Fifth AmendmentÕs Takings 
Clause). 
172 See, e.g., Phillips v. Wash. Legal Found., 524 U.S. 156, 170 (1998); Loretto v. Teleprompter Manhattan CATV 
Corp., 458 U.S. 419, 435Ð36 (1982). 
173 See Jois, supra note 171, at 538. 
174 See, e.g., UNIFORM PREMARITAL AGREEMENT ACT ¤ 3. 
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of person in husband and wife, depend almost all the legal rights, duties, and 
disabilities, that either one of them acquire by the marriage.175 

For this reason, I would like to clarify that I am not asserting here that either spouse becomes the 
property of the other upon marriage or upon entering into a civil union or domestic partnership. 
Rather, I am arguing that each spouse has a property interest in the store of legal rights and 
obligations associated with the marriage, civil union, or domestic partnership. Characterizing the 
sum of these legal rights and obligations as a form of property is not the same thing as saying 
that either spouse is the property of the other. To return to the tenure example above, no one 
would argue either that I am the property of the University of Pittsburgh or that the University of 
Pittsburgh is my property simply because the universityÕs grant of tenure under the terms of my 
employment contract has given rise to a protectable property interest.  

 As a tax, the federal DOMAÑ taken in conjunction with the state mini-DOMAs that it 
encourages, facilitates, and feeds off of176Ñ falls squarely on the spousesÕ property interest in the 
legal rights (and obligations) associated with their marriage, civil union, or domestic partnership. 
The incidence of this tax on lesbian and gay families becomes clear upon considering the effect 
of non-payment of the tax on the couple and their children. If a couple refusesÑ or, more likely, 
simply cannot affordÑ to pay the tax (i.e., if the couple refusesÑ or cannot affordÑ to draft the 
necessary legal documents and undertake the required legal proceedings for the recognition of 
their relationship with each other and their children), then the federal government (in complicity 
with the states that have mini-DOMAs) essentially ÒforeclosesÓ on those legal relationships, 
extinguishing the coupleÕs legal rights and obligations (not to mention their childrenÕs legal 
rights) in much the same way that the government extinguishes a property ownerÕs legal rights 
and obligations in property when property taxes are delinquent. As a tax on the ownership of 
property, the federal DOMA should therefore be classified as a ÒdirectÓ tax and subjected to the 
constitutional requirement of apportionment on the basis of populationÑ a constitutional 
requirement that it clearly cannot satisfy as its effects are concentrated in those states that legally 
recognize same-sex relationships. 

 The federal DOMA can find no refuge from the constitutional dustbin in the Sixteenth 
AmendmentÕs exemption from the apportionment requirement for taxes on income. To borrow a 
phrase from the U.S. Supreme Court in Commissioner v. Glenshaw Glass Co., the legal rights 
and obligations associated with marriage and its equivalents are no more Òundeniable accessions 
to wealth, clearly realized, and over which the taxpayers have complete dominionÓ177 than are 
the right to vote, the right to freedom of speech, the right to interstate travel, or any other 
fundamental right protected by the U.S. Constitution.178  

                                                
175 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 442 (citations omitted). 
176 See 28 U.S.C. ¤ 1738C (2008) (permitting states to refuse to recognize same-sex marriages celebrated in other 
states). The federal DOMA feeds off of the state mini-DOMAs because federal law often turns on the application of 
state law. For example, for federal tax purposes, the tax consequences of (1) familial relationships and (2) property 
transactions usually turn on the state law treatment of those relationships and transactions. If a same-sex coupleÕs 
relationship is not legally recognized for either of these state law purposes, then it will not be recognized for federal 
tax purposes either. See Cain, supra note 45, at 389Ð406. 
177 328 U.S. 426, 431 (1955). 
178 2 ROTUNDA &  NOWAK, supra note 91, ¤ 15.7; 3 id. ¤ 17.4(c); 4 id. ¤¤ 18.31, 18.40. 
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 Equally unavailing is the argument that the DOMAs are a tax on income because they 
must be paid, directly or indirectly, out of the same-sex coupleÕs income. As Erik Jensen has 
explained with regard to his work on the constitutionality of consumption taxes: 

 One reader argued that all taxes are effectively income taxes in that they 
will almost always be paid, directly or indirectly, out of taxpayersÕ income. . . .  
 At some level, that proposition may be plausible economically, but it can 
have no force as a constitutional argument. The Sixteenth Amendment was a 
response to Pollock, not an attempt to validate all conceivable revenue devices. If 
the framers of the Sixteenth Amendment intended to eliminate all constitutional 
limitations on the taxing power other than the Uniformity Clause, they picked 
extraordinarily inefficient language to do so.179 

Indeed, I would go further and assert that this argument proves entirely too much to be 
taken seriously. For instance, it strains credulity to argue that the federal excise taxes on 
gasoline, tobacco, and alcohol and the federal estate and gift taxes are all Òincome taxesÓ 
merely because they may be paid out of the taxpayerÕs income.180 In fact, one need not 
have ÒincomeÓ to incur (or, for that matter, to pay) any of these taxes at all. For example, 
someone with no job or other source of income but who has non-income producing, non-
appreciated property and a set of credit cards or a line of credit secured by that 
property181 could still purchase gasoline, tobacco, and/or alcoholÑ and incur and pay the 
associated excise taxesÑ all without Òincome,Ó because, under the generally accepted 
understanding of ÒincomeÓ for federal income tax purposes, borrowed funds are not 
considered income due to the offsetting obligation to repay (and the use of non-
appreciated property to satisfy a debt would not give rise to income either).182 In addition, 
an individual with no job or other source of income but who holds a great deal of non-
income producing, non-appreciated property would be liable for estate and/or gift tax 
upon its transfer. That property could be sold to pay the tax, but without giving rise to 
any ÒincomeÓ in the accepted federal income tax sense. Failing payment by the 
transferor, the tax would be levied on the transferee, but that tax would, in essence, be 
taken only out of the transferred property (and only to the extent of the propertyÕs value 
at the time of transfer) and not out of Òincome.Ó183 Likewise, one can become liable for 
(and even pay) the taxes imposed by the DOMAs without having any income at all. 
Attorneys, ancillary service providers, and courts are all normally ambivalent about the 
source of payment for their fees and chargesÑ they donÕt care whether it comes from 
borrowed money; the proceeds of selling non-appreciated property; or wages, dividends, 
or interestÑ just so long as they are paid. 

                                                
179 Jensen, Are Consumption Taxes Constitutional?, supra note 52, at 2413; cf. Tucker v. United States, 83-1 U.S. 
Tax Cas. (CCH) ¦ 9308 (W.D. Tex. 1983) (rejecting a challenge to the federal income taxÕs marriage penalty under 
the direct tax clauses on the ground that the federal income tax rate schedules are Òreasonably related to the 
constitutional objective of the Sixteenth AmendmentÓ). 
180 I.R.C. ¤¤ 2001, 2501, 4081, 5001, 5041, 5051, 5701 (2008). 
181 This may be less far-fetched than it sounds: just think of an unemployed victim of subprime lending who has now 
lost her only source of income and, in the wake of the real estate bubbleÕs burst, is sitting on a home whose value 
has gone significantly below the amount she paid. 
182 1 BITTKER &  LOKKEN, supra note 122, ¦ 7.1. 
183 I.R.C. ¤¤ 2002, 2502(c), 6324 (2008). 
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 Viewed from this perspective, then, the federal DOMA is an unconstitutional tax 
on lesbian and gay families because it is an unapportioned direct tax on their property 
interests in the legal rights (and obligations) associated with their marriages, civil unions, 
and domestic partnerships. 

 B. STATE CONSTITUTION UNIFORMITY CLAUSES 

 As of this writing, nineteen states have enacted a statutory prohibition against 
recognizing same-sex marriages (and, in at least one case, statuses similar to marriage), but do 
not have an analogous provision in their state constitutions.184 Because these nineteen mini-
DOMAs are purely statutory in nature, they are clearly susceptible to a state constitutional law 
challenge to their validity.185 Sixteen of these nineteen states have a provision in their state 
constitutions that requires some or all of the stateÕs taxes to be imposed uniformly.186 Naturally, 
given the variety both in the text and interpretation of these clauses as well as the novelty of the 
argument being put forth here, an exhaustive discussion of all sixteen of these uniformity clauses 

                                                
184 INFANTI, supra note 4, at 157 tbl.6.1. 
185 See id. at 156 (explaining why states enact both statutory and constitutional prohibitions against the recognition 
of same-sex relationships); see also infra note 188. 
186 See ARIZ. CONST. art. IX, ¤ 1 (Òall taxes shall be uniform upon the same class of property within the territorial 
limits of the authority levying the taxÓ); DEL. CONST. art. VIII, ¤ 1 (Ò[a]ll taxes shall be uniform upon the same class 
of subjects within the territorial limits of the authority levying the taxÓ); FLA. CONST. art. VII, ¤ 2 (Ò[a]ll ad valorem 
taxation shall be at a uniform rate within each taxing unit, except the taxes on intangible personal property may be at 
different rates but shall never exceed two mills on the dollar of assessed valueÓ); ILL. CONST. art IX, ¤¤ 2 (ÒIn any 
law classifying the subjects or objects of non-property taxes or fees, the classes shall be reasonable and the subjects 
and objects within each class shall be taxed uniformly.Ó), 4 (Òtaxes upon real property shall be levied uniformly by 
valuationÓ); IND. CONST. art. 10, ¤ 1 (ÒThe General Assembly shall provide, by law, for a uniform and equal rate of 
property assessment and taxation and shall prescribe regulations to secure a just valuation for taxation of all 
property, both real and personal.Ó); MD. CONST., DECLARATION OF RIGHTS art. 15 (Òall taxes thereafter provided to 
be levied by the State for the support of the general State Government, and by the Counties and by the City of 
Baltimore for their respective purposes, shall be uniform within each class or sub-class of land, improvements on 
land and personal property which the respective taxing powers may have directed to be subjected to the tax levyÓ); 
MINN. CONST. art. X, ¤ 1(Ò[t]axes shall be uniform upon the same class of subjectsÓ); N.C. CONST. art. V, ¤ 2, para. 
2 (ÒNo class of property shall be taxed except by uniform rule, and every classification shall be made by general law 
uniformly applicable in every county, city and town, and other unit of local government.Ó); PA. CONST. art. VIII, ¤ 1 
(Ò[a]ll taxes shall be uniform, upon the same class of subjects, within the territorial limits of the authority levying the 
taxÓ); WASH. CONST. art. VII, ¤ 1 (Ò[a]ll taxes shall be uniform upon the same class of property within the territorial 
limits of the authority levying the taxÓ); W. VA. CONST. art. X, ¤ 1 (Òtaxation shall be equal and uniform throughout 
the StateÓ); WYO. CONST. art. 15, ¤ 11 (ÒAll taxation shall be equal and uniform within each class of property.Ó); see 
also IOWA CONST. art. I, ¤ 6 (ÒAll laws of a general nature shall have a uniform operation; the general assembly 
shall not grant to any citizen, or class of citizens, privileges or immunities, which, upon the same terms shall not 
equally belong to all citizens.Ó); N.H. CONST. pt. I, art. 12 (providing that each member of the community is Òbound 
to contribute his share in the expense of such protection, and to yield his personal service when necessary,Ó which 
has been interpreted to impose a uniformity requirement, see Opinion of Justices, 460 A.2d 93, 97 (N.H. 1983) 
(ÒJustices of this court have consistently interpreted the New Hampshire Constitution as requiring that all property 
within a given class be taxed at a uniform rate.Ó)); VT. CONST. ch. 1, art. 9 (providing Ò[t]hat every member of 
society hath a right to be protected in the enjoyment of life, liberty, and property, and therefore is bound to 
contribute the memberÕs proportion towards the expence of that protection, and yield personal service, when 
necessary, or an equivalent thereto,Ó which has been interpreted to impose a uniformity requirement, see M.T. 
Assocs. v. Town of Randolph, 889 A.2d 740, 744 (Vt. 2005) (ÒTo comply with the Proportional Contribution 
Clause, a town must appraise its property at a uniform rate.Ó)). 
 For a discussion of how such uniformity clauses are rooted in the accommodation of slavery, see EINHORN, 
supra note 142, at 202Ð11, 230Ð50. 
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is beyond the scope of this article.187 Instead, I have chosen to focus on the Uniformity Clause in 
the Arizona Constitution as a means of providing an example of the type of constitutional 
challenge that might be made to a statutory mini-DOMA based on the requirement that taxation 
must be uniform throughout a state.188 

                                                
187 For a brief overview of the types of questions to consider when formulating a uniformity clause challenge in 
other states, see Steve R. Johnson, Uniformity Clause Limitations on State Taxes, ABA SEC. TAXÕN NEWS Q., Spring 
2008, at 12, 12Ð13. 
188 After I completed the writing of this article, the Arizona legislature decided to place a proposal to amend the state 
constitution to ban same-sex marriage (Proposition 102) before the voters in November 2008. Matthew Benson, Ban 
on Gay Marriage Going on State Ballot, ARIZ. REPUBLIC, June 28, 2008, at 1. If approved, Proposition 102 would 
move Arizona to the column of states that have both a statutory and constitutional prohibition against same-sex 
marriage, and it would possibly render the challenge outlined in the text below ineffective. Nevertheless, there are 
grounds for arguing that Proposition 102 would leave this argument untouched. 
 It has been suggested that all constitutional norms may not be created equalÑ that there may actually be a 
hierarchy of constitutional norms based on the democratic legitimacy of their source. See Carlos E. Gonz‡lez, 
Popular Sovereign Generated Versus Government Institution Generated Constitutional Norms: When Does a 
Constitutional Amendment not Amend the Constitution?, 80 WASH. U. L.Q.127 (2002). Focusing on the U.S. 
Constitution, Gonzalez argues that federal constitutional norms emanating from government institutions (e.g., 
amendments to the U.S. Constitution that are proposed by Congress and ratified by three-fourths of the state 
legislatures) are of a lesser hierarchical order than constitutional norms emanating from Òwe the peopleÓ (e.g., the 
original constitution and the Bill of Rights) because legislatures are of lesser democratic legitimacy than the popular 
sovereign. Id. at 130Ð33. This means that Òconstitutional norms sourced in We the People [should] be immune from 
repeal by later-in-time created truly conflicting constitutional norms sourced in ordinary government institutions.Ó 
Id. at 164; see also id. at 225Ð28.  
 An analogous argument can be made at the state level. In Arizona, amendments to the state constitution 
may be initiated either by (1) a bare majority of both houses of the state legislature or (2) Òinitiative petition signed 
by a number of qualified electors equal to fifteen per centum of the total number of votes for all candidates for 
governor at the last preceding general election.Ó ARIZ. CONST. art. XXI, ¤ 1. Any amendment, whether initiated by 
the legislature or by petition, must be approved by a majority of the stateÕs voters. Id.  Notwithstanding the ultimate 
need for voter approval, one could argue that amendments initiated by the state legislature are of lesser democratic 
legitimacy than those initiated by the voters themselves. In total, there are 90 members in the Arizona legislature (30 
senators and 60 representatives), meaning that 46 legislators can put a constitutional amendment on the ballot. Id. 
art. IV, pt. 2, ¤ 1(1). In contrast, for an amendment initiated by petition to qualify for the 2008 ballot, the signatures 
of 230,047 voters were required. See State of Arizona Official Canvass: 2006 General Election, 
http://www.azsos.gov/election/2006/General/Canvass2006GE.pdf  (last visited Aug. 12, 2008) (indicating that 
1,533,645 votes were cast for governor in that election; 15% of that number is 230,047). Given this huge disparity in 
the number of people needed to put a proposed amendment before the voters and the potential for agency problems 
when the legislature, in the place of the voters, acts to initiate the amendment process, it could be argued that 
constitutional amendments initiated by the legislature are of lesser democratic legitimacy than, and, therefore, 
should be hierarchically subordinate to, both the core text of the state constitution and amendments initiated by the 
voters. See Gonzalez, supra, at 198Ð99 (ÒPrincipal-agent relationships cannot avoid situations where the agent fails 
to do that which the principal wants done, acts before the principal is prepared to act, or even engages in self-dealing 
behavior against the interests or desires of the principal.Ó); see also id. at 208 (ÒParty politics, rather than a popular 
consensus favoring presidential term limits, was the major impetus for proposing the Twenty-second Amendment.Ó). 
In the case of Proposition 102, this argument is only strengthened by the fact that (1) the legislature Òstruggled to get 
[Proposition 102] through each chamber,Ó Amanda J. Crawford, Weighing Same-Sex Marriage, ARIZ. REPUBLIC, 
July 13, 2008, Valley & State at 3; (2) an ethics complaint was lodged against the state senator who abruptly 
terminated a filibuster of the proposed constitutional amendment by simply shutting off the filibustering senatorsÕ 
microphones, Amanda J. Crawford, Ethics Panel to Investigate Senator Who Ended Debate, ARIZ. REPUBLIC, July 
29, 2008, Valley & State at 3 (senator under investigation); Amanda J. Crawford, Ethics Complaint Against Senator 
Dismissed, ARIZ. REPUBLIC, Aug. 13, 2008, Valley & State at 8 (complaint dismissed in what one elected official 
called a ÒwhitewashÓ); (3) the Arizona voters rejected a ÒmarriageÓ amendment to the state constitution just two 
years earlier, Amanda J. Crawford, Campaign Proposing Ban on Same-Sex Marriage Concedes Defeat, ARIZ. 
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 The Uniformity Clause of the Arizona Constitution provides that Òall taxes shall be 
uniform upon the same class of property within the territorial limits of the authority levying the 
tax.Ó189 The Arizona Supreme Court has held that this clause Òimposes greater limits on state 
taxing authorities than the federal equal protection clause.Ó190 Nevertheless, the Uniformity 
Clause does permit the legislature to classify property and to tax property at different rates; 
however, Òthe legislature may not unfairly and unreasonably discriminate Ôbetween taxpayers of 
the same class, or be arbitrary, specious, or fanciful.ÕÓ191 Accordingly, all classifications must be 
reasonable and based on real differences between the classes of property, which necessarily 
Òmeans that property of the same character must be taxed the same.Ó192 

 In America West Airlines v. Department of Revenue,193 the Arizona Supreme Court 
considered a Uniformity Clause challenge to a rate cap that applied only to certain property 
subject to an ad valorem flight property tax. The rate cap applied to Òthe flight property of 
airlines with either a system-wide average passenger capacity below fifty-six seats or a system-
wide average payload capacity below 18,000 pounds.Ó194 The purpose of the rate cap was Òto 
encourage commuter service in Arizona by giving commuter airlines flying small airplanes to 
rural locations a lower effective tax rate.Ó195 Although America West did fly commuter aircraft 
in Arizona, its system-wide average passenger capacity and its system-wide average payload 
capacity exceeded the threshold for application of the rate cap because America West also flew 
much larger aircraft on its interstate routes.196 Consequently, none of America WestÕs aircraft 
qualified for the rate capÑ even its commuter aircraft.197 Indeed, during the two tax years at 
issue, America West was the only airline flying commuter aircraft to rural areas of Arizona that 
did not benefit from the rate cap, which put the company at a competitive disadvantage because 
it paid approximately $436,000 more in tax than it would have had the rate cap applied.198 

 The Arizona Supreme Court held that the rate cap provision violated the Uniformity 
Clause of the Arizona Constitution because it Òeffectively tax[ed] America WestÕs commuter 
airplanes at a higher rate than commuter aircraft used by any other airline for the same 

                                                                                                                                                       
REPUBLIC, Nov. 17, 2006, Valley & State at 1; and (4) initiatives on social issues (e.g., same-sex marriage) are often 
placed on the ballot for reasons unrelated to their ostensible purposes, see Ian Urbina, Social Initiatives on State 
Ballots Could Draw Attention to Presidential Race, N.Y. TIMES, Aug. 11, 2008, at A12 (Ò[M]any of the social 
measures on the ballots are being pushed by evangelical groups that hope to force Senator John McCain of Arizona, 
the presumptive Republican presidential nominee, to pay closer attention to their agenda.Ó). Accordingly, one might 
plausibly argue that the Uniformity Clause of the Arizona Constitution is immune from the effects of Proposition 
102 because the Uniformity Clause emanated from Òwe the peopleÓ (in fact, this clause was included in the original 
Arizona Constitution adopted at the time of statehood) while Proposition 102 emanated from the state legislature 
under questionable circumstances. 
189 ARIZ. CONST. art. IX, ¤ 1. 
190 Am. W. Airlines, Inc. v. DepÕt of Revenue, 880 P.2d 1074, 1076 (Ariz. 1994); see Aileen H. Char Life Interest v. 
Maricopa County, 93 P.3d 486, 491 (Ariz. 2004). 
191 Am. W. Airlines, 880 P.2d at 1077 (quoting PeopleÕs Fin. & Thrift Co. v. Pima County, 38 P.2d 643, 645 (Ariz. 
1934)). 
192 Id. 
193 880 P.2d 1074, 1076 (Ariz. 1994). 
194 Id. at 1075. 
195 Id. 
196 Id. 
197 Id. 
198 Id. 
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purpose.Ó199 In the past, the court had upheld the placement of the same type of property in 
different classifications when that property was put to different uses. But the court distinguished 
those cases on the ground that the tax rate cap in America West Airlines effectively placed the 
same commuter aircraft put to the same use in the same industry in different tax classifications 
and subjected them to different rates of tax:  

 Although Apache County and Trico may allow the legislature to place 
airline company propertyÑ a Ford truck, for instanceÑ in one tax class, put 
identical railroad company propertyÑ the same Ford truckÑ in another, and tax 
them at different rates, we deal here with a statute creating different tax rates for 
property with similar physical attributes and productiveness, used the same way 
and for the same purpose by owners in the same industry. If the uniformity 
requirement of the constitution has any meaningÑ and it mustÑ this goes too 
far.200 

 Likewise, through its mini-DOMA, Arizona essentially applies two different tax rates to 
couplesÕ property interests in the legal rights (and obligations) associated with marriage, civil 
unions, and domestic partnerships.201 To illustrate the disparity in treatment, let us return to the 
earlier example of the two Massachusetts couplesÑ one same-sex, one different-sex, but both 
married and entitled to the same legal rights and obligations under Massachusetts law as a result 
of their marriage.202  

 As described above,203 ArizonaÕs mini-DOMA will compel the married Massachusetts 
same-sex couple to take steps to shore up or re-establish the legal protections afforded to them 
and their children by reason of their marital status, should they wish to travel or move to Arizona 
or to have dealings with individuals or entities there that implicate their marital or familial 
status.204 These steps will entail significant financial costs for the drafting of legal documents, 
the hiring of ancillary service providers, and the invocation of the machinery of the courts.205 As 

                                                
199 Id. at 1078. 
200 Id. at 1078Ð79 (footnote omitted). 
201 For a discussion of spousesÕ property interest in the legal rights (and obligations) associated with marriage, civil 
unions, and domestic partnerships, see supra Part IV.A.2. 
202 It is worth noting that the same comparison could be made between a married Massachusetts same-sex couple 
and a married Arizona different-sex couple. I have chosen to continue with our earlier example both for the sake of 
simplicity and continuity and because it better isolates the uniformity problem with the Arizona mini-DOMA. 
203 See supra Part II.B.2. 
204 Because application of the mini-DOMA turns on whether the couple is of the same-sex and not on whether the 
members of the couple are residents or non-residents of Arizona (i.e., the Arizona mini-DOMA places the same 
burden on non-resident couples visiting Arizona, on resident couples who married in another jurisdiction prior to 
relocating to Arizona, and on Arizona couples who leave the state temporarily in order to marry or enter into a civil 
union or domestic partnership elsewhere), a challenge under the Privileges and Immunities Clause of Article IV of 
the U.S. Constitution would likely be unavailing. See 2 ROTUNDA &  NOWAK, supra note 91, ¤¤ 13.8, 14.3(a). 
 While on the subject of federal constitutional challenges to the state tax imposed by the Arizona mini-
DOMA, it is worth noting that a challenge under the Equal Protection Clause of the Fourteenth Amendment to the 
U.S. Constitution is not discussed here because, as mentioned supra text accompanying note 190, the Uniformity 
Clause of the Arizona Constitution, which embodies general equal protection principles, imposes greater restrictions 
on the stateÕs taxing power than does the federal Equal Protection Clause. 
205 See supra note 100 and accompanying text. 
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established above,206 those financial costs amount to nothing less than a tax on this lesbian or gay 
family.   

 In contrast, Arizona imposes no analogous levy on the different-sex couple, should they 
wish to travel or move to Arizona or to have dealings with individuals or entities there that 
implicate their marital or familial status. No tax is imposed on them because Arizona will, 
without hesitation, legally recognize their Massachusetts marriage.207  

 In other words, while the Arizona mini-DOMA imposes a tax on the same-sex coupleÕs 
property interest in the store of legal rights and obligations associated with their marriage, 
Arizona imposes no tax at all (i.e., an effective zero rate of tax) on the different-sex couple with 
regard to its property interest in the store of legal rights and obligations associated with their 
marriage. Just as in America West Airlines, this differential treatment should be found to violate 
the Uniformity Clause of the Arizona Constitution because the law imposes different rates of tax 
on property with the same attributes (i.e., Massachusetts marriages), used in the same way (i.e., 
to facilitate the mutual protection and support of the respective couples and their children), and 
in the same ÒindustryÓ (in this case, arguably the establishment and protection of family units). 

 Some might nevertheless be tempted to argue that the Arizona legislature has drawn a 
reasonable distinction between these couples based on whether they are same-sex or different-
sex. To put it in the polemic of opponents of same-sex marriage, ArizonaÕs mini-DOMAÑ and 
any tax that it incidentally imposesÑ are necessary to encourage and defend the primacy of so-
called traditional marriage because, among other reasons, (1) its universality supports the notion 
that it Òis important to the survival of a cultureÓ;208 (2) it Òis the best context for rearing 
childrenÓ;209 (3) it encourages heterosexual behavior;210 (4) it Òchannels potentially destructive 
energy into beneficial activity, especially for menÓ;211 and (5) it Òpromote[s] individual 
flourishingÓ because Ò[m]arried people live longer and enjoy better physical and psychological 
health and greater wealth.Ó212 Of course, all of these reasons for encouraging and defending so-
called traditional marriage are highly contestable. Yet, even if taken at face value, these claims 
still should not be sufficient to fend off a constitutional challenge under the Uniformity Clause. 

 In an illuminating passage in America West Airlines, the Arizona Supreme Court rejected 
just such a public policy justification for the distinction drawn by the taxing statutes in that case. 
As the court explained: 

The sole basis for the discrimination is the number and size of the other airplanes 
in America WestÕs fleet. Because of its other airplanes, America WestÕs 
commuter airplanes, flying commuter routes to rural Arizona, are taxed at a 
higher rate than the airplanes of its commuter competitors, whose fleets are small 
enough to qualify for the tax rate limit . . . . The only reason advanced for this 
unequal treatment is that a tax break for small airlines may encourage the use of 
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commuter equipment to serve Arizona cities and towns that would otherwise lack 
any air service. Although this may be a good and valid reason, it is certainly not a 
property classification. We deal here only with the latter.  

 A property classification statute arguably might, for instance, tax 
small airplanes differently from large ones or airplanes used for rural service 
differently from those flying urban routes. The classification thus made would be 
a classification of propertyÑ based on one of the propertyÕs characteristics or 
usesÑ rather than a classification of owners.213 

To return once again to the example of our two Massachusetts couples, the classification being 
made by the Arizona mini-DOMA is not a property classification. The statute is not treating the 
couples differently because they have different property rights or put those property rights to 
different uses. Indeed, as a result of their marriages in Massachusetts, the two couples have 
precisely the same property rights and put them to the same use. The only difference between the 
two couples is that one is same-sex and the other is different-sex. To paraphrase the Arizona 
Supreme Court in America West Airlines, the Arizona mini-DOMA does not delineate a 
classification of property based on its characteristics or usesÑ the property has precisely the 
same characteristics and uses in the hands of both couplesÑ but rather establishes an 
impermissible classification of owners in violation of the constitutional requirement that the tax 
be imposed uniformly.  

 Viewed from this perspective, the Arizona mini-DOMA is an unconstitutional tax on 
lesbian and gay families because it is not imposed uniformly on the same class of property 
throughout the state. 

 C. MARRYING POLICY AND PERSUASION 

 Some states with mini-DOMAs do not have uniformity clauses in their constitutions or 
have their mini-DOMAs written right into their constitutions, rendering the constitutional 
challenge described in the previous section potentially unavailable.214 And even where the 
constitutional challenges described in the previous two sections of this Part are available, the 
courts may ultimately decide to reject those challenges. In either case, the re-conceptualization of 
the DOMAs as a tax may still be of some effect.  

 The notion that the DOMAs operate as a tax on lesbian and gay families can be deployed 
to affect the shapeÑ or, at the very least, the perceived fairnessÑ of a jurisdictionÕs tax policies. 
Among the most often articulated goals of tax policy is tax Òequity,Ó which is simply tax policy 
patois for the notion that we should strive for the fair treatment of taxpayers. Typically, we speak 
of two different types of tax equity (or fairness): horizontal equity and vertical equity. Horizontal 
equity aims to ensure that similarly situated taxpayers are treated similarly, and vertical equity 
aims to ensure that we develop an appropriate means of differentiating the tax burdens imposed 
on taxpayers who are not similarly situated (whether that be, for example, through progressive, 
proportional, or regressive taxes).215  

                                                
213 Am. W. Airlines, Inc. v. DepÕt of Revenue, 880 P.2d 1074, 1078 (Ariz. 1994). 
214 See supra note 188. 
215 See Infanti, Tax Equity, supra note 59, at 1193Ð94 & n.5. 
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 Horizontal and vertical equity analyses usually take place with regard to a single tax; for 
example, a commentator might discuss horizontal and/or vertical equity issues raised by a given 
provision in the federal income tax.216 Nevertheless, commentators do also speak about the 
equity of the tax system more generally. For instance, some commentators speak of the estate 
and gift taxes as the most progressive part of our federal tax system, because they apply only to 
the very wealthiest among us.217 Other commentators chide those who argue that ÒÔevery 
American who pays income taxesÕ should benefit from tax reductionsÑ [because] that group 
includes the economically privileged and excludes those among the working poor who do not 
pay income taxes, but who do pay payroll taxes.Ó218 

 In an earlier article, I criticized the blinkered focus of the conventional conceptualization 
of tax equity on the economic dimension of people, with its concomitant (not to mention wholly 
unrealistic) refusal to acknowledge the many other lines along which our society is grouped and 
divided (e.g., race, ethnicity, gender, sexual orientation, and disability).219 In that article, I 
encouraged both mainstream and critical tax scholars to recognize and question how the concept 
of tax equity Òmay influence their thinking in unexpected waysÓ and urged them to work  

to forge competing ideas about what makes a tax fair or just so that we can break 
the ideological hold of the concept of tax equity and replace it with something 
more meaningful that addresses the impact of taxation not only on the dominant 
group but also on all of the subordinated groups in our society.220 

I must admit that I certainly did not expect to be taking up this task so soon; however, I find 
myself doing just that now. 

 Returning, in a sense, to the earlier discussion of the figurative sense of the word ÒtaxÓ 
and its rhetorical power,221 one could attack the DOMAs from a tax policy perspective on the 
ground that they single out a certain type of family for disadvantageous tax treatment based 
solely on that familyÕs difference from the heterosexual norm. Viewed from this perspective, can 
we really call a tax ÒfairÓ or ÒequitableÓ when it adds to the tax burden of families headed by 
same-sex couplesÑ who already face significant tax (as well as social) burdens based on sexual 
orientation222Ñ when we do not impose a similar tax on similar families headed by different-sex 
couples? In other words, should sexual orientation be a ground for differential taxation when it 
adds to the burdens of those with the marginalized orientation?  

                                                
216 E.g., Karen B. Brown, Not Color- or Gender-Neutral: New Tax Treatment of Employment Discrimination 
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 Of course, some in the majority disapprove of same-sex relationships and would likely 
support such differential taxation.223 But for many, I suspect that imposing a tax on lesbian and 
gay families based solely on their difference from the heterosexual, nuclear family norm might 
just push things too far. Though the most recent census shows that married couple households 
still predominateÑ they comprised 52% of all households in the 2000 censusÑ the brief on 
households and families from that census underscores Òthe growing complexity of American 
households.Ó224 In addition, the 2000 census showed a significant increase in the number of 
same-sex and different-sex unmarried partner households over the 1990 census: While the 1990 
census found 3.2 million unmarried partner households in the United States, the 2000 census 
found 5.5 million unmarried partner households in the United States.225 Given how common 
non-traditional living arrangements are, taxing individuals based on a departure from the 
traditional, nuclear family norm may be perceived as either (1) out of step with reality; or (2) 
threatening to the many people who would not be subject to this tax, but whose living 
arrangements do not hew to traditional expectations (e.g., people living alone, single parent 
families, unmarried different-sex partner households, or extended family or group living 
arrangements) and who might reasonably fear future reactionary measures designed to push them 
into the traditional family form if this tax is allowed to stand.  

 Moreover, recent polls have shown that a majority of Americans support civil unions and 
the extension of at least some of the rights and obligations of marriage to same-sex couples.226 
Presumably, this same majority would oppose the imposition of a tax on these same legal rights 
and obligations. It would hardly seem fair (let alone productive or useful) to give legal 
protections with one hand and take them back with the other. 

 Alternatively (and more controversially), same-sex couples could argue that they already 
pay more than their fair share of state and/or federal taxes. The federal and state governments 
take tax dollars from lesbians and gay men and often use that money to fund oppression on the 
basis of sexual orientation. For example, the federal government has used tax dollars from 
lesbians and gay men to prevent the District of Columbia from implementing its domestic 
partnership regime for a decade,227 to amend the District of ColumbiaÕs Human Rights Act to 
allow Georgetown University to refuse to recognize lesbian and gay student groups despite a 
court ruling to the contrary,228 to actively engage in employment discrimination against lesbians 
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and gay men through its ÒDonÕt Ask, DonÕt TellÓ policy,229 and to provide rather precarious 
protections against discrimination on the basis of sexual orientation to its other employees.230 In 
addition, most state governments take tax dollars from lesbians and gay men and, in return, 
provide them only limited civil rightsÑ for example, by providing them either no or only partial 
protection against employment discrimination on the basis of sexual orientation231 and often no 
protection at all against housing-related discrimination on the basis of sexual orientation.232 
Furthermore, as described above,233 the federal government and every state with a mini-DOMA 
force same-sex couples who have married or entered into a civil union or domestic partnership to 
fund their own government-sponsored oppression by effectively compelling them to incur legal 
fees, the fees of ancillary service providers, and court costs in order to secure legal protections 
that they should already have. And these tax dollars do not just go to pay the salaries of the 
legislators who, to quote one reader, Òpass the obnoxious laws.Ó These dollars also go to pay for 
the witch hunts to ferret lesbians and gay men out of the military;234 for the judges who make it 
difficult (if not impossible) for lesbians and gay men to obtain custody of, or visitation with, 
children from previous relationships;235 and for the support of public institutions (for example, 
until a few short years ago, my own university) that engage in employment discrimination by 
providing lesbian and gay employees with lesser fringe benefit packages than heterosexual 
employees.236 

 If the tax burden is to be fairly apportioned, lesbians and gay men could argue, then the 
cost of such state-sanctioned, state-supported, and/or state-facilitated discrimination on the basis 
of sexual orientation should be funded entirely by heterosexuals. On this ground, same-sex 
couples could argue that, until the DOMAs are repealed or struck down, affording targeted tax 
relief (e.g., a credit against income, payroll, and/or property taxes) to same-sex couples in order 
to balance out the financial and other237 costs imposed by the DOMAs would be a welcome first 
step toward the necessary recalibration of the overall tax burden imposed on them to make it 
more fair and equitable.238 In the case of the federal government, this tax relief could be afforded 
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to all same-sex couples who live in a state that legally recognizes their relationship. In keeping 
with the focus of this article, the states with mini-DOMAs might afford tax relief to currently and 
formerly out-of-state same-sex couples in recognized legal relationships who have some 
connection with, or who move to, the state.239 (In lobbying for this tax relief, in-state couples 
could underscore the political oddity of providing tax relief to currently and formerly non-
resident same-sex couples, but not to same-sex couples who are long-time residents of the state. 
By drawing attention to this distinction, they may be able to increase political support for 
repealing the mini-DOMA as an easier and more equitable solution to the problem.) 

 Before going on further, I would like to underscore the words Òfirst stepÓ that might have 
gotten buried in the previous paragraph. Under the argument articulated above, the targeted tax 
relief would be the firstÑ but not the onlyÑ step toward a necessary recalibration of the overall 
tax burden. Other steps would need to follow this first one if a fair distribution of societal 
burdens were to be achieved. Yet, by beginning with this one area in which the government 
imposes a concrete, easily understood financial burden on same-sex couples, lesbian and gay 
rights advocates would be able to open the door to a wider conversation about how the unseen (at 
least by the heterosexual majority) societal burdens imposed on the basis of (homo)sexual 
orientation should be taken into account when distributing the more visible burdens that we all 
bear in funding our government and paying for public services.  

 I am sure that many readers will recoil at this argument, likely out of a reflexive 
resistance to the idea of differing tax burdens based on non-economic criteria.240 Yet, it is worth 
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pointing out that the direct tax clauses of the U.S. Constitution not only countenance, but in most 
cases would actually require, tax rates to vary based on the population of each stateÑ an 
indisputably non-economic criterion.241 To take a more recent example, Democratic presidential 
candidate Barack Obama has proposed exempting low-income senior citizens from paying 
federal income tax.242 Though entailing a hybrid classification, this proposal would clearly vary 
tax rates based on age (i.e., younger low- and middle-income people would not benefit from this 
proposal), and age, like population, is an indisputably non-economic criterion for differing 
individual tax burdens. (It is worth noting that ObamaÕs proposal is not unprecedented, as senior 
citizens already benefit from an extra standard deduction that provides them with a lower 
effective tax rate than others.)243 Accordingly, I would urge those who might reflexively react 
negatively to the idea that lesbians and gay men should be taxed differently (i.e., in the case of 
certain taxes, more lightly) than straight men and women to resist their instinctive reaction to this 
idea and to consider this proposal seriously, especially in view of the implicit constitutional 
imprimatur given to differential taxation based on non-economic criteria. (If, however, you 
cannot resist this instinctive reaction, thatÕs fine, tooÑ because it will only further undermine 
support for the DOMAs and militate in favor of their repeal as a quick and easy means of 
avoiding a debate over how best to vary the tax burden based on sexual orientation.) 

 Thus, even in the absence of more technical constitutional arguments against the 
DOMAs, same-sex couples can still rhetorically use the reconceptualization of the DOMAs as a 
tax on lesbian and gay families in an attempt to affect the shapeÑ or, at the very least, the 
perceived fairnessÑ of federal and state tax policies. This rhetorical move only strengthens the 
attempt to displace the idea that the DOMAs are necessary to protect the institution of marriage 
from some imagined assault by same-sex couples and to replace it with the idea that the DOMAs 
are really nothing more than an unjust penalty imposed on same-sex couples and their children 
because they happen to be different. Again, this shifts the framing of the debate away from a 
focus on forcing states to recognize the right of same-sex couples to marry, which tends to 
generate reflexive resistance among the many heterosexuals who are not ready to take this step 
on their own, and toward a discussion of whether it is fair to tax two similarly situated families 
differentlyÑ a framing of the question that is of more general appeal because it is phrased in 
terms of the widely held belief that those who are similarly situated should receive similar 
treatment under the tax laws. Simultaneously, this move enriches the debate over tax fairness by 
shunning the typically unbending focus on the economic life of individuals and by instead 
pushing us to begin to think about how an individualÕs non-economic characteristics (here, 
sexual orientation) might be taken into account in assessing tax fairness. 
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V. CONCLUSION (OR, GREASING THE SLIPPERY SLOPE) 

 After spending much time (and spilling much ink) on the ways in which the Internal 
Revenue Code overtly and covertly burdens same-sex couples,244 I have shifted direction in this 
article by considering how other burdens that society imposes on same-sex couples may be 
reconceptualized as a tax on lesbian and gay families. My purpose in writing this article has been 
several-fold. First, as part of a larger project of which this article forms a part,245 I hope to have 
shaken generally accepted notions of what constitutes a ÒtaxÓ and to have moved both 
mainstream and critical tax scholars to question the contours and content of this (and other) tax 
concepts that, on their face, appear to be normal, natural, or plainly incontestable. Second, I hope 
to have opened viable new avenues for challenging the constitutionality of the DOMAs. Third, I 
hope to have provided some new rhetorical ammunition to those battling for lesbian and gay 
rights. In this regard, I hope to have helped lesbian and gay rights advocates to shift this front in 
their battle for social justice to a new tax terrain that might just prove a more hospitable spot 
from which to wage their campaign.  

 Finally, and most broadly, I hope to have drafted a blueprint for using the tax system and 
tax rhetoric in future attacks on legal structures that disadvantage non-traditional families (as 
well as others who share our outsider status). This article has directly addressed only the burdens 
imposed on same-sex couples who have entered into a marriage, civil union, or domestic 
partnership. But, having chipped away at the hegemony of so-called traditional marriage and the 
nuclear family through a concrete example that is both easily accessible and understood, I hope 
that others will  take up this work and use these (or similar) arguments to chip away at this 
hegemony on behalf of same-sex and different-sex couples who have not entered into a marriage, 
civil union, or domestic partnership; single parents; extended family units; and others who do not 
hew to convention. These families also suffer unique burdens because of their difference from 
the normÑ burdens that might similarly be likened to taxes and suffer from the same 
constitutional and equitable infirmities as the DOMAs. Thus, in contrast to those who worry 
about slippery slopes and carefully argue why the line should be moved only just enough to 
include them within the privileged circle,246 I hope to have applied a thick layer of grease to an 
already slippery slope in order to ease the way for those who come after me. In this regard, I 
view this project as an example of the transformative potential of same-sex marriage247Ñ what 
some deride as an assimilationist act can actually take on a revolutionary character when viewed 
in the proper light.248 
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