TAXING CIVIL RIGHTS GAINS

Anthony C. Infanti
Professor of Law
University of Pittsburgh School of Law

ABSTRACT

In this article, | take a novel approach to the question of what constitutes a Otax.O | argue
that the unique burdens imposed on same couples by the federal and st@idefense of
marriageO acts (the DOMAS) constitute a tax on lesbian and gay families.

Classifying the DOMAs as a OtaxO has important substantive and rhetorical
consequence#\s a tax the DOMASs are subject to the same constitutional restrictiortheer
taxes. Thisopens them to challenge under faderal constitutionQiirect tax clauseandthe
uniformity clauses present many stateconstitutions. VMeresuchconstitutionalchallenges are
unavailable or unavailingilassifying the DOMAs as a tgprovidesgrounds for arguing thakis
tax on lesbian and gay familishould be taken into accowvhen assessing the justness of the
distribution of the overall tax burde®n a rhetorical levelabeling the DOMAs a tax on lesbian
and gay familieseffedively countes the notiofN implicit in their current monike¥ that the
DOMAs are a necessary OdefenseO of marriage against an assault$sxsauplesinstead
calling theDOMASs a taxmay proveto bean effective means for shifting the rhetorical terriai
the debate over sarsex marriage by making clear that theDOMAs do nothing more than
punish lesbian and gay families because treydifferent.
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INTRODUCTION

Why are certain burdens called OtaxesO and other8vhat?consequences flow from
characterizinga burdenas a tax? Or, put more directly, why might you actively seek to
characterize a burden as a tax someone or somethin@hce classified as a tax, how do we
determine whetheat given burdeis fair? Or,again to put the questianore directly, should we
take nto account noneconomic characteristilisfor example, sexual orientatidN when
determining the fairness of a tabn thisarticle, | begin toaddress thesgeparate, yet interrelated
guestionsn the context of the burdens imposed on samecouples bthe Defense of Marriage
Act? (DOMA) and its statdevel analogues, the smlled miniDOMAs.® (For purposes of this
article, | will sometimesollectively refer taDOMA andthe mini-DOMAs asGhe DOMAsQ

| was moved task and exploréhese questions by nwork on the gay and lesbian title
of Richard Delgado and Jean StefancicOs OEveryday Law®Wilesvorking on the chapters
on marriage and its alternatives, medical and financial planning, and paréntiag struck by
thepractical impacof the DOMAs on samesex couplesiving in states that permit them to enter
into marriages, civil unions, or domestic partnershidsfirst glance, these couplegemto be
presented withthe samechoice as differentsex couples wherthe time comes ta@onsider
whether to seek legal recognition of their relationships: They can either choose to enger into
statesanctioned legal relationshgr to create a legal framework for their relationship through
privatecontractual arrangements. In practice, hoavethe DOMAS render thseemingchoice a
falseone

The ostensiblepurpose ofthe DOMAs is quite simpleThey aimto cabin inany gains
that samesex couples make in their effort to achieve access to thes ragitt obligations of
mariage For example,Congress enacted tHederal DOMA in 1996 out offear that left
unchecked, a theanticipateddecisionfrom the Hawaii Supreme Court legally recognizing
samesex relationship3 would spread throughout the countrydilsomesort of contagior® Yet,
as desgbed more fullyin Part 1l below, the DOMAs ddar more thansimply stave off the
spread of sameex marriagethey effectively erodéhe importantcivil rights gains attained in

! Professor of Law, University of Pittsburgh School of Law. Thanks to Adam ChodBriget Crawforg Leandra
Lederman and Beverly Moran for their comments on earlier drafts of this article. Thantte ttniversity of
Pittsburgh School of Law for providing financial support for the writing of this article. As always, thanks to Hien for

his love and support in everything that | do.

2pub. L. No. 104199, 110 Stat. 2419 (1996).

3 See infraPart I1.A.1 br a description of the federal DOMA and the state fBIGIMAS.

* ANTHONY C. INFANTI, EVERYDAY LAW FOR GAYS AND LESBIANS (AND THOSEWHO CARE ABOUT THEM) (2007).

® In fact, the decision never materialized because, while an appeal was pending to the Hawaii Supreme Court, the
state constitution was amended to empower the state legislature to limit marriage to diffgremtiplesld. at 145.

® SeeH.R. REP. NO. 104664, at 8 (1996),available athttp:/thomas.loc.goyunder OOther Legislative Activity,O

click on OCommittee ReportsO to open a page from which you can gain access to this document, either by searching
or browsing theeports from the 104th Congress)




2 TAXING CIVIL RIGHTSGAINS [31-Aug-08]

statessuch as California, Connecticut, Massachusetts, New Hampshire, New Jersey, Oregon, and
Vermont, whicheitherrecognizesamesexmarriage omanequivalentegal relationship (i.e., civil

uniors or domestic partnerstsp The erosionof these gain®ccurs beausesamesex couples

who enter into legally recognized relationshipshese statesust still engage in all of the same

legal planning as couples who have not (or simply cannot) enter into such relatiombilyps

face a false choice between a stdectioned legal relationship or private ordering of their
relationshipbecause it is practically impossible Bamesex coupleso avoideither (1)traveling

to or interacting with persons located in states that do not recognize their legal relatio@ip or
havingdealing with the federal government that somehow involve its refusal to recognize their
legal relationship

When llooked atthis false choice problem and the very Keahd very expensivé costs
that many states and the federal goweent immse on samsex coupleg | realized that thee
costslook very much like a tadesigned to penalize sarsex couples for seeking recognition of
their familial relationships (i.e., the relationship between the members of the couple and between
the couple ad their children)Indeed, | included a couple of passing references in the book to
this effect remarking on howthe DOMAs significantly reduce the lesbian and gay movementOs
civil rights gainsin the stateby-state battle for access to marriagend leavesamesex ouples
with only the @ftertaxOgainsfrom any victories® With the book complete and now in print, |
have had more time to reflect on this questértiaxing civil rights gainand its implications,
and that reflection has led to theiting of thisarticle

In this article, | make the case for reconceptualizittge DOMAs as a form of tax;
namely, a tax oesbian and gafamilies. This reconceptualization naturally raises the question
of what precisely qualifies as@tafN a questiorthat | consider at some length in Part 11l below.
But it also raises a number of ancillary questions, too. For insthimoagine that some readers
might, if they could,stop me now task Owhy bother?O or Oviahe point of calling tis
burden a Ot@20

At one level,as | also discuss in Part 11l belothe point of &bding the burden imposed
by the DOMAs a OtaxO is purdigtorical. Calling the DOMAs a taxay be an effective means
of countering the notion that these measa@sa necessary OdefeO ofmarriage against an
assault by samsex couplesin this context,ie OtaxO labielstead conveythe message that the
DOMAs do nothing more than punish lesbian and gay families because they are diffarent.
important part of this rhetorical mow&to cast the tax as one not on saee couples, butther
as oneon lesbian and gagamilies This focus on families both captures the rhetoric of opponents
of lesbian and gay rights and, at the same time, reflects the reality that mangesacoeiple
do have children living with thenBy highlighting the impact of the DOMASs on tledildren of
samesex couples anthpping into the generplublicOfnaterevulsion tavardtaxes of all types,
it may be possible tsuccessfullyshift the rhetorical terra of the debate over sarsex
marriage (and, implicitly, the recognition of nontraditional family arrangemerits)the
advantage olfesbian and gay rightsdvocates

" But, of course, not on differesex couples, whose marriages are routinely recognized from one state to another
and by the federal governmeBee infranote34 and accompanying text.
8 SeelNFANTI, supranote4, at 159, 223.
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At another levelthe importance othis inquirylies in the additional restrictions thartll
be triggered if the DOMAs are classified as taxes. In other words, this exploration may open
additional avenues for challenging tbenstitutionality of theDOMAS.® As | discuss in Part IV
below, classifying tb federal DOMA as a tax opgithe way for a challenge under the U.S.
ConstitutionOs direct tax clauskescause théederal DOMAoperate much like a property tax
on the legal rights and obligations associated satinesex couplsOmarriags, civil unions, and
domestic partnershipThe federal DOMA thereforarguablyqualifies as a OdirectO tax and, as
such, can only pass constitutional muste€dngresshas apportiored it among the states by
population §omethingCongress most assuredlyshaotdong. In addition classifying the state
mini-DOMAs as taxe®spers the way for challenges under the uniformity clauses found in many
state constitutionsAs an example of how such a challenge might be frainaatline a potential
challenge to the Arizona miOMA under the uniformity clause in that stateOs constitution.

At yet another levell reach perhaps the most provocative question raised by this line of
inquiry; namely whether oneOs sexual orientation should be taken into account when
determining thedirness of a téi here, the tax imposed by the DOMAs.iF uestion takes on
signal importancein places \mere the constitutional challengesdescribed in the preceding
paragraplareeitherunavaileble orunsuccessfulln answering this questiaat the end bPart 1V,
| return to my earlier discussion of the rhetorical importance of the reconceptualization of the
DOMAs as a tax targue that robust notion of tax equity mustkeinto accounthis additional
tax on lesbian and gay famili@henassessg the justness of the distribution of the overiak
burden Just as in that earlier discussion, this miedps to shift the rhetorical terrain
importantways. Here, therhetorical move shifts théebateawayfrom a focus orforcing states
to recognizethe right of samesex couples to marlya framing of the question that genesate
reflexive opposition amonthe many heterosexualsho arenot yetready to take thistep'™N
andtowarda discussion of whether it fair to tax two similarly situated families dérentlyN a
framing of the question that &8 moregeneralappeal becauseig phrased in terms of the widely
held belief that those who are similarly situated should receive similar treatmdet the tax
laws At the same timethis move enriches theedate over tax fairness by shunning the typically
unbending focus on the econondiicnensionof individuals instead it pustesus to think about

° For a sampling of the more conventional grounds for mounting constitutional challenges to the federal DOMA, see
Mark Strasser, Bakeand Some Recipes for Disaster: On DOMA, Covenant Marsiagied Full Faith and Credit
Jurisprudence 64 BROOK. L. Rev. 307 (1998) (arguing that the Full Faith and Credit Clause and Due Process
Clause prohibit Congress from enacting DOMA); Mark StradSerPost Facto Laws, Bills of Attainder, and the
Definition of Punishment: On DOMA, the Hawaii Amendment, and Federal Constitutional Constraghts
SYRACUSE L. REV. 227 (1998) (arguing that DOMA violates the Bill of Attainder Clause); Mark Strasser, Loving
the RomerOut for Baehr On Acts in Defense of Marriage @rnthe Constitution58 U. PITT. L. REV. 279 (1997)
(arguing that enactment of DOMA exceeds Congesgs®er under the Full Faith and Credit Clause, violates the
right to interstate travel, and does not meet the relevant standard for displacing state domestic relgtiénanaw)
Wolfson & Michael F. MelcherThe Supreme CourtOs DecisiorRimmer v. Evansand Its Implications for the
Defense of Marriage Actl6 QUINNIPIAC L. REv. 217 (1996)(argung that DOMA is unconstitutional on equal
protection grounds because, out of ay#y animus, Congress singled out lesbians and gay men for the imposition of
an irferior legal statusthe same could, of course, be said for many, if not all, statel@QMAS).

o Will Lester, Gay Marriage Issue Now Less Volatile, Poll ShoiWsus. CHRON., Mar. 26, 2006, at A8 (51% of
Americans oppose sarsex marriage)lJSA Today/CNNBallup Poll: Where America StanddSA TobAy, Feb.

24, 2004, at 6D (53% of Americans oppose sa&ee marriage)But see infranote 226 and accompanying text,
which indicate that most Americans do, however, favor affording at fmame of the legal rights and obligations of
marriage to samsex couples.
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how an individualOs n@tonomic characteristics (here, sexual orientation) might be taken into
account in asssing tax fairness.

Finally, in Part V, | provide brief concluding remarks that discuss how this article might
pave the way for making similar arguments with respedther nortraditional families and,
concomitantly, how it demonstrates the transfamwegpotential of samsex marriage.

[l. THE NATURE OF THELEVY

Before delving into the question of what makes something a tax, it is necessary to spell
out the precise nature of the levy that the federal DOMA and the stat®@MAs impose on
samesex ouples. To this end, | will first describe the DOMAs and then use an example to
illustrate their effects on sarsex couples.

A. The DOMA andthe Pall of Uncertainty

The federal DMA has two operative provision8Dne addresses the treatment of same
sex marriages under federal law and the other addréssegstate recognition of sarsex
marriages.3"' For purposes of federal law, DOMA defin@sarriag®to includeCnly a legal
union between one man and one womamuasband andvife. 3% With regard to the interstate
recognition of samsex marriagestDOMA allows each state to refuse to give effect to the
public acts, records, or judicipfoceedings ofany other State, territory, possession, or tribe
respectinga rdationship between persons of the same sex that is treated as a mardagée
laws of such other State, territory, possession, or tribe, righé or claim arising from such
relationship.@*® Succinctly put, the federal DOMA refuses legal recognitionsamesex
marriages for all purposes of federal law and authoreseh stateo similarly refuse legal
recognition to sameex marriages celebrated outside of that state.

As of this writing, fortyfive states have adopted some form of a fBIGMA: Nineteen
states have a statutory prohibition against the recognition ofsaxn@arriages, two states have
a constitutional prohibition against the recognition of saeemarriages, and twentyur states
have both a statutorgnd a constitutional prohibitio against the recognition of sarsex
marriages.'* In nearly half of these states, the MMA also refuses recognition to statuses
that are similar to marriage (e.g., civil unions and domestigerships).'®

The broad purpose and effect of the DOMAsto limit the effect of any one sta®
decision to extend all or a portion of the rights and obligations of marriage tessanceuples
on bdh the federal government antherstates.*® As of this writing, ten states and the District of
Columbia have taken steps to extend all or a portion of the rights and obligations of marriage to
samesex couples. Massachusedtsd California arehe only state that legally recognizeame

Y INFANTI, supranote4, at 155.

121 U.S.C. a7 (2008).

13INFANTI, supranote4, at 155 (quoting 28 U.S.C. & 1738C (2007)).

1d. at 157 thl.6.1.

21q.

16 SeeH.R. Rep. No. 104664, supranote6, at 2, 667, 10, 1B18 (describing how the federal DOMA was intended
to limit the effect on both the federal government and other states of the Hawaii Supreme CourtOs deaiion in
v. Lewin 852 P.2d 44 (Haw. 1993), which raised the specter of legamesex marriage for the first time)
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sexmarriages.!” Connecticut, New Hampshire, New Jersey, Oregon, and Vermont allow same
sex couples to enter into relationstNpshether denominate@omestic partnershigsor ivil
uniongN that are the equivalent ofiarriage.*® OThe District of Columbia, Hawaii, Mainend
Washingtonpermit samesex coupledo enter into legal relationships that fall short (in some
cases, far short) aharriage.3° The DOMASs are meant to curtail the impact of these advances
and, as we will explore further below, haweis farbeenremakably successful in doingo.?°

But even among thgroup of jurisdictions that legally recognize sasex relationships,
there is considerable uncertainty surrounding the portability of the various legal statuses. In
many of these jurisdictions, legal regtion of samesex relationships eexists with a statutory
or constitutional mirDOMA, giving rise to confusionFor instance,Connecticut, Hawaii,
Maine, New Hampshire, Oregon, Vermont, and Washington all hdeptedsome form of a
mini-DOMA.** Althouch the Districtof Columbia and New Jersévavenot adopted eithean
express statutory or constitutional prohibition against ssememarriage, their courts have
interpreted their ambiguous statutes to prohibit saexemarriage.?’ Similarly, anong the
handul of jurisdictions thatneither have amini-DOMA nor themselves sanction saisex
marriage or an equivalent legal relationshipe courts ofNew York and Rhode Islanbave
interpreted their ambiguossatutego prohibit samesexmarriage.?®

It is not entirely clear whether, or precisétywhat extentmany of these jurisdictions
will recognize samaex marriages or equivalentlationshipscelebrated in other stateSor
example,New Hampshire willtreat samesex marriages and civil union®rdracted in other
statesas a New Hampshire civil unipbut its newly enacted civil union law makes no mention
of whether it will recognize other samsexrelationships.?* The Connecticuattorney generdias
opined that civil unions and equivalent radaships celebrated in other states will be rechi
by Connecticut; howevethe attorney general further opined that Connectigllitnot recognize

In re Marriage Cases, No. S147999, 2008 Cal. LEXIS 5247 (Cal. May 15, 20pBjions of the Justices to the
Senate, 802 N.E.2d 565, 568l4ss.2004); Goodridge v. Dép of Pub. Health, 798 N.E.2d 941, ¥ (Mas.
2003).

The result inn re Marriage Casesvill be tested in November 2008 when California voters decide whether
to amend the stateOs constitution to ban -samenarriage. Jack Leonarndpters Will Decide on Gay Marriage
L.A. TiMES, June 3, 2008, atB (For the text of the initiative, seé®tp://ag.ca.gov/cms_pdfs/initiatives/i737 -07
0068_Initiative.pdf) Notwithstanding the possibility that sarsex marriage might be shdived, the California
Supreme Court decided the day after this measure qualified for the ballot that itn@ostdy its ruling until after
the November 2008 electiolm re Marriage Cases, No. S147999 (Cal. June 4, 2008) (order denying motion for stay
and petition for rehearinggvailable athttp://www.courtinfo.ca.gov/presscenter/newsrelease3/INI8.PDE
18 CONN. GEN. STAT. = 46b38nn (2008; N.H. REV. STAT. ANN. aa 457ZA:1-6 (2008);N.J. REV. STAT. & 37:131
(2008); VT. STAT. ANN. tit. 15, & 1204 (208); 2007 Or. Laws Adv. Sh. No. 99 (Lexis) (effective Jan. 1, 2008)
19 INFANTI, supranote4, at 158.
20 0On occasion, a sanrsex couple has been successful in legally dissolving their relationship in a state that
otherwise refuses to legally recognize sasag relationships; however, Othere are only a few published dedision
this area, and those decisions provide evidence of only mixed suddess.(82.
2|d. at 157 tbl.6.1. CaliforniaDs miBOMA was struck down on constitutional grounds by the California Supreme
Court.In re Marriage Cases, No. S147999, 2008 CalX1¥E5247 (Cal. May 15, 2008). As discussegbranotel?,
the California voters may yet amend the stateOs constitution in November 2008 to add a new provision banning
samesex marriage.
22 INFANTI, supranote4, at 157 tbl.6.1.
% |d. at 157 thl.6.1 (citing a decision from New York); Chambers v. Ormiston, 935 A.2d 956 (R.l. 2007)
(interpreting the statute conferring jurisdiction over divorces on the stateOs family courts).
% N.H. REV. STAT. ANN. & 45ZA:8 (2008).
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samesex marriageselebrated in other statesie to the inclusion of a mHDOMA in the bill

that estalished civil unions inConnecticut.”®> The New Jerseyattorney generalhas opined that
samesex marriages, civil unions, and domestic partnerships entered into in othewdtdies
recognized in Mw Jersey, either as a civil union (if it is the equivaleha New Jersey civil
union, which affords all of the rights and obligations of marriage to smxeouples) or as a
domestic partnership (if it is the equivalent of a New Jersey domestic partnership, which affords
something less than all of the rightsiasbligations of marriage to sarsexcouples).?

Yet, despite afavorableopinion from theNew York attorney generathat stat& courts
haveissueddecidedly mixeddecisionson thisquestion.?” The governor of New York recently
issued an order directing state agencies to recognize-sammarriages celebrated in other
jurisdictions; however, this order will have no effecttba mixed signals being seloy thestate
courts and even with respect tetate agencie#ts validity has been cast in doubt by several state
legislators and the Alliance Defense Fund, wizge togetherfiled a lawsuitchallengng the
governorOs actions on constitutiogedunds.”® In the same veinthe Rhode Island Supreme
Cout recentlycontradicted the opinion of its own attorney general wheafitsed to allow a
samesex couple married in Massachusetts access to th@statets for purposes of obtaining a
divorce, concluding that the wo@narriag®in the jurisdictionalstatute for theRhode Island
family courts embracesnly the mariages of differensexcouples.?®

Other stateghat either legally recognize sarsex relationships or do not expressly
prohibit themhave notyet answered this questiorThis only addsto the uncertainty and
confusion surrounding the portability of sas®x marriages, civil unions, and domestic
partnerships

Due tothe sheer number of states that unequivocally prohibit the recognition cksame
marriages (and, often, equivalent relationships, too}laagignificant uncertainty that surrounds
the portability of legal status even among jurisdictions that are meqjuivocally opposed to
recognizing samsex relationships, sargex couplesvho enter into marriages, civil unions, or
domeg(t)ic partnershipg@are forced to act as if the legal recognition of their relationships does not
exist.

% 0op. AttDy Gen. No. 20@R4, 2005 Conn. AG LEXIS 23 (Sept. 20, 2005). The attorney general has opined,
however, that Connecticut would not recognize a domestic partnership registered solely with a municipality within a
state(in that case, Seattle, Washington). Op. AttOy Gen., 2006 Conn. AG LEXIS 19 (Aug. 2, 2006).

Prior to the decision iln re Marriage CasesNo. S147999, 2008 Cal. LEXIS 5247 (Cal. May 15, 2008),
California similarly recognized civil unions and domestic tparships celebrated in other states, but refused
recognition to samsex marriagedNFANTI, supranote4, at 147.

% Op. AttOy Gen. No-2007, 2007 N.J. AG LEXIS 2 (Feb. 16, 2007).

27 SeelNFANTI, supranote4, at 153. The most recent decision in this arellastinez v. County of Monroe50
N.Y.S.2d 740 (N.Y. App. Div. 2008), which required the recognition of a Canadiansaamaarriage and served
as the catalyst for the order issued by the goveohdNew York that is described in the next sentence of the text
above.

28 Jeremy W. Peterdlew York Backs Sar8ex Unions from Elsewhend.Y. TIMES, May 29, 2008, at Al; Jeremy
W. PetersSuit Seeks to Block State Policy on S&@ag UnionsN.Y. TIMES, June 4, 2008, at B3.

29 Chambers v. Ormiston, 935 A.2d 956 (R.l. 2000p. AttOy Gen(Feh 20, 2007), available at
http://www.glad.org/News_Room/RIAttorneyGeneral_Statement.pdf

30 INFANTI, supranote4, at 158.
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B. Gauging the Impactfdhe DOMAsand the Pall of Uncertainty

To betterunderstand theracticalimpact of the federal DOMA and state mIOMAS
on samesex coupleslet us compare and contrast the treatment of two families: one headed by a
differentsex married couple and oheaded by a sargex married couple, both couples having
been married in Boston, Massachusetts. From the perspective of the State of Massachusetts, botr
of these couples are in identical situations. Both couples paid the same amount (i.e., $50) for
their marriagelicense.® Once married, both couples are subject to the same legal obligations and
have the same legal rights under Massachusett¥ law.

But these two coupléslegal relationships are relevant not only for purposes of
Massachusetts law, but alsw purposes of federal law and the laws of other stAm=ording to
the General Accounting Officegs of December 31, 200&ere were at least 1,138 federal
statutoryprovisionsGn which marital status is a factor in determining or receiving benefits,
rights, andprivileges.3° It will, therefore, be the rare couple that is able to avoid dealings with
the federal government that somehow implicate their marital status. It will also be the rare couple
that never traveslto (or through) another statbatnever enters into a transactiaith a party in
another statethat never owns or rents property in another statd that never has any other sort
of dealing witha person, entity, or property located amother state that might somehow
implicate theirmarital statusThus, it is important to consider hdwth the federal government
and other states will view these two coufi@sirriages.

From thatperspectivethe wo couplesare in radically different positions. On the one
hand, the federal governmettie other states, and the District of Columm#l recognize the
differentsex couple®s Massachusetts marriage as a matteursé.>* In other words, the
differentsex couplevould not needo reapply for a marriage licensa@ywhere draft any special
documents, or undertalemy special judicial proceedings to ensure the legal recognition of both
their spousal relationship and their parental relationship with any children that they might have
together(e.g.,throughintrauterine inseminationthe use ofassiséd reproductive technologgr
adoption)or from a previous relationship

On the other hand, the sarsex coupl& Massachusettmarriage will not be so easily
recognized.®® In the other jurisdictions that legally recognize sasex relationships and in those
jurisdictions that do not have ekipit statutory or constitutional prohibitions against the
recognition of sameex marriages, the sarsex coupl® marriage mdy or may noil be
legally recognized.®® For exampleit seems that New Jersey will recognize their marriage as a

31 City of Boston.gov,Marriage Intention Instructionshttp://www.cityofboston.gov/registry/marriage.aglast
visited Mar. 11, 2008

32 Opinions of the Justices to the Senate, 802 N.E.2d 565 M#&s(2004); Goodridge v. Dépof Pub. Health, 798
N.E.2d 941, 95867 (Mass. 2003).

33 Letter from Dayna K. Shah, Assoc. Gen. Counsel, U.S. Gen. Accounting Office, to Bill Frist, Majaitgrle
U.S. Senate (Jan. 23, 2004) (GMA@353R Defense of Marriage Act), available at
http://www.gao.gov/new.items/d04353r.pdf

34 RESTATEMENT (SECOND) OF CONFLICT OF LAWS @a 28384 (1971);cf. 1 U.S.C = 7 (2008); 28d. = 1738C
(concerning the refusal to, or ability to refuse to, recognize smxenarriages).

%1 U.S.C. = 7 (2008)NFANTI, supranote4, at 166 nn.12E02.

% See supranotes21ER9 and accompanying text.
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civil union, but Connecticut wilhot recognize their marriage unless they go to Connecticut and
enter into a civil union therdn contrast, he remainingthirty-sevenstates andhe federal
governmentave,through the enactment of ih@OMAS, takenaffirmative steps to ensure that
the samesex coupl& Massachusettmarriage will not be legally recognizeNotwithstanding

the seemingnflexibility of thefederal DOMA and the state miBIOMAS, however,both the
federal government artlesestateswill , under certain circumstangéacitly recognize the same
sex coupl& spousal relationshigs well asthdr parental relationship wittheir children. This
sane tacit recognition is possible in states that do not explicitly prohibit-samenarriage and

in states, like Connecticut, that recognize some ssaRreaelationships but refuse recognition to
others

Thattacitrecognition will,of course notbe basd on theirmarriage Rather, 6 have their
spousal relationship recognized, the sa®e couple will need to engage a lawyer to draft a
ream of documents, including wills, living trusts, powers of attorney, hospital visitation
authorizations, and a domesipartnershipagreement.®” These documentattempt®® to ensure
that both members of the couple are provided for in the event of the death of one of them, that
the couple can make medi@aid financialdecisionson behalf of each oth@nd visiteachother
when hospitalized, and that the parameters af tiedationship (including the extent to which
financial resources will be pooled, household obligations will be discharged, support payments
will be made upon the dissolution of the relationship, and dispwill be resolved) have been
established.®® In addition, if one or both spouses changed their sursamethe marriage
certificate,®® then the federal government has indicated that it will not recognize that name
change unless the spouse(s) also incueipense of going to court to obtain a judicial decree
changing the surname(s) of the relevgoause(s).**

If the couple has childrefas so many sarrgex couplesiowdo),* that will entailfurther
planning. If the children are adopted by one or both psaréenwould still be wisdor themto
have their lawyer draft a shared parenting agreemettpowers of attorney case questions
ariséN as they already haMeabout whether adoptions by sasex couples must be recognized

37INFANTI, supranote4, at ch. 7. Naturally, not every couple will draft precisely the same set of documents or cover
precisely the same ground in attempting to backstop the legal recognition of ldtgnehip. This results from the
coupleOs ability to choose from among an O” la carteO menu of the rights and obligations of marriage, civil unions,
and domestic partnerships when drafting these documents. (Thanks go to Neil Buchanan both for timd fint a

this terminology.) This ability to choose does not, however, affect the fact of the DOMASs being a tax; it merely
affects the amount of the tax that is p&ee infraPart 11.B.2.

% | would like to underscore my careful choice of the word OattenepeOFor even if a couple undertakes its best
efforts to recreate the legal rights and obligations of marriage ostensibly abrogated by the DOMAs, there is no
guarantee that the resulting documents will actually be respe¢ed.e.g.INFANTI, supranote 4, at 174, 17881
(describing how advance directives are sometimes not honored and how wills, living trusts, and even joint tenancies
may be subject to attack).

%91d. at ch. 7.

0 MAss. GEN. LAws ch. 46, & 1D (2008) Each pay to a marriage may adopt any surname, including but not
limited to the present or birthiven surname of either party, may retain or resume use of a present agilerth
surname, or may adopt any hyphenated combination théjeof.

1 SeeDianne Williamsm, Gay Right Springs a LeakVORCESTERTEL. & GAZETTE (Worcester, Mass.)Mar. 4,

2007, at B1.

2 See infratext accompanying nof&r.
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by otherstates*® In the case othildren conceived through intrauterine insemination, lesbian
cowples cannot simply rely uponstatutory presumption gfarentage** to create a legal parent

child relationship between the nonbiological mother and the ¢hilthe couple may wish to

have thenonbiological mother adopt the child and to draft a shared parenting agreement as a
backup to thatadoption.”® In the case of children from previous relationships, adoption and
shared parenting agreements would be necessary to have the stepparenshipldegally
recognized.*’

The bottom line here is that the federal government and the sitienini-DOMASN as
well as the handful of states that do not explicitly prohibit the recognition of-saxe
marriage8l will recognize the Massachusettssamesex coupleOsrelationship in  some
circumstances.*® But that recognition comes at a pri¢le cost of draftinqiumerousdocuments
and undertakingvarious legal proceedirg) to duplicate legal rights and obligatiotigt the
differentsex couple taks for grantedand thatthe samesex coupleshould alreadyrave.” It is
important to acknowledge here that not all sase couples will be able to afford to pay some
or all of the price of tacit recognition of their relationship, with the result being forfeiture of the
relevant legal protections when they cross state lines or deal with the federal government.

3 INFANTI, supranote4, at 222 (discussing attempts by the States of Oklahoma and Louisiana to refuse recognition
to adoptions by sam&ex couples).

4 Mass. GEN. LAWS ch. 46, @ 4B (2008) &y child born to a married woman as a result of artificial insemination

with the consenbf her husband, shall be considered the legitimate child of the mother and such Kd)band.
Opinions of the Justices to the Senate, 802 N.E.2d 565,M6685(2004); Goodridge v. Dépof Pub. Health, 798

N.E.2d 941, 95867 (Mass. 2003).

5 See, e.gINFANTI, supranote4, at 220, 22223 (describing the possible application of presumptions of parentage

to lesbian couples and tldoud of uncertainty that surrounds the question of whether these presumptions will be
honored by otér states); Patricia A. Caifrederal Tax Consequences of Civil Unip86 CAp. U. L. Rev. 387, 394

(2002) (indicating that sarrsex couples who enter into civil unions in Vermont would Oprobably be advised to go
through an adoption to resolve the questibrmvhether the nonbiological parent is a parent under Vermont law [i.e.,

the presumption of parentage]O; in fact, in a recent case, the Vermont Supreme Court narrowly construed the stateQ:
presumption of parentage Oto apply only for purposes of chiloguggions. Nonetheless, the court has indicated
that, at least in the context of a vitiation proceeding, a lesbian OcoupIeOs legal union [i.e., civil union] at the time of
the childOs birth is extremely persuasive evidence of joint parentagai@Q supranote4, at 233 n.157 (quoting
Miller-Jenkins v. MillerJenkins, 2006 VT 78, || 4063 (2006)).

“SINFANTI, supranote4, at 22 Ep3.

“"E.g, MAss. GEN. LAws ch. 201A, = 1 (2008) (for purposes bettransfers to minors act, defining Omembers of

the minorOs familyO to include, among others, a steppa@m€ain, supra note 45, at 39609 (discussing the
uncertainty surrounding the recognition for fedeex purposes of stepparent relationships created by VermontOs
civil union law).

“8 Again, to underscore and explain this caveat: Even the most diligent couple can never precisely duplicate all of
the legal rights and obligations of marriage through thecetion of legal documents and undertaking of legal
proceedings. There are certain rights and obligations of marriage that can only be granted by the state itself (e.g.,
exemptions from taxation for transfers between spouses and immunity from beinga&digtify against a spouse).

“9 1t is worth noting, however, that Virginia and Montana have 1Bi®MAs written so broadly as to cast doubt on
whether they will recognize the validity of these documeBteMONT. CODE ANN. & 40-1-401(4) (2007 (QA
contractual relationship entered into for the purpose of achieving a civil relationship thathibited under
subsection (1) [which includes sarsex marriage]s void as against public poli@);VA. CODE ANN. & 2045.3

(2007 (OAcivil union, partneship contract or other arrangement between persons of the same sex purporting to
bestow the privileges or obligations of marriage is prohibigd.
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. A TAX ON LESBIAN AND GAY FAMILIES

The question of what precisely qualifies something as #&tagt routinely asked in the
tax literature. By and large,emdonOt ask the question because the answer appearsdseif.
For example, who, aside from the stray mgtester,”® would seriously argue that our extant
federal income tax is not a taxBimilarly, who would argue that a consumption tax (were one
enated as a replacement for, or supplement to, our current federal income tax) tax@tt a

The question of what is a tanly gets asked at the mardgihasually when there is a
question about the extent of a governmentOs revenue raising power. Foeexaengl are
sometimes questions at the state and local level about whether a given levy should be classified
as a OtaxO or a Ofee,O because the nature of the classification triggers different restrictions on tt
governmentOs authority to impose léng.>® At the federal level, similar questions about the
difference between a OtaxO and a OfeeO have arisen piob{fiyy the boundaries of
intergovernmental tadmmunity,>* (2) applying the tax injunction att,(3) determining whether

0 Ball v. United States, 94 U.S. Tax Cas. (CCH) ! 50,149 (C.D. Ill. 1994)P(&intiff, however, argues that the

federal income tax is not @ax0and, therefore, 26 U.S.C. & 7421(a) does not apply to bar his request for
injunctionO). This does not, however, appear to be an argument that tax protesters commonly make, adyndicated
its noticeable absence from the Internal Revenue ServiceOs annual publication debunking frivolous tax arguments.
See |INTERNAL REVENUE SERV.,, THE TRUTH ABOUT FRIVOLOUS TAX ARGUMENTS (2007),
http://www.irs.gov/taxpros/article/0,,id=159853,00.html|

*1 |n Brushaber v. Union Pacific Railroad G240 U.S. 1 (1916), the U.S. Supreme Court addressed a whole host

of attacks upon the constitutionality of tRevenueAct of 1913, ch. 16, = 1138 Stat. 114, 166, which was the first
income tax law enacted after the ratification of the Sixteenth Amendment. Notably, none of the numerous grounds
for attackN all of which the Court rejectélin any way concerned whether the Revenue Act of 1913 levi@igueO

within the meaning of the provisions in the U.S. Constitution that grant Congress the power to impose an income tax
without apportionment among the several steéeglU.S.CoONST. art. |, & 8, cl. 1jd. amend. XVI.

*2|n fact, the constitutional comtversy surrounding consumption taxes does not concern whether they are Otaxes,O
but whether they are Otaxes on incomeO within the meaning of the Sixteenth Amendment. This is important because,
as discussed more fulipfra Part IV.A, the Constitution redpes all direct taxes other than taxes on incoleo

be apportioned based on populatithS. CoNST. art. 1, & 2, cl. 3jd. art. I, & 9, cl. 4. Thus, deciding whether
consumption taxes that qualify as direct taxes (e.g., theR#ddushka flat taxseeErik M. JensenThe Taxing

Power, the Sixteenth Amendment, and the Meaning of OIn€®3e&Riz. ST. L.J. 1057, 1063 (2001) [hereinafter
JensenMeaning of OlncomePCare Otaxes on incomeO will likely determine their (un)constitutionality. Erik M.
JensenThe Apportionment of ODirect TaxesO: Are Consumption Taxes Constityt@h@GLum. L. REv. 2334,

2404 (1997) [hereinafter Jensefre Consumption Taxes ConstitutionalThis issue has engendered significant
debate among a small group of academic cemtators.CompareJensenMeaning of Olncomg8 supra(arguing

that certain consumption taxes are subject to the constitutional requirement of apportionment based on population),
and JensenAre Consumption Taxes Constitutionas®ipra (same) with Lawrene ZelenakRadical Tax Reform,

the Constitution, and the Conscientious Legisla@# CoLuM. L. Rev. 833 (1999) (arguing that legislators could
reasonably conclude that these same consumption taxes are either not direct taxes or, even if they arar¢hat the
Otaxes on incomeO within the meaning of the Sixteenth Amendment; in either case, they will be exempt from the
constitutional requirement of apportionment based on populaBee)also infrdPart IV.A.

3 See, e.g.Hugh D. SpitzerTaxes vs. Fees: Surious Confusion38 GoNz. L. Rev. 335 (20022003); see also

Joshua Michtom, Notélaking Prisoners Pay for Their Stay: How a Popular Correctional Program Violates the Ex
Post Facto Clausel3B.U. PuB. INT. L.J. 187, 200 n.91 (2004) (noting that ptystay prison programs created by

the executive branch may be vulnerable to attack in some states as a usurpation of the legislatureOs right to tax).

>4 SeeJohn Michael Chamberlaitate Regulation of Federal Dredging Projects: Sovereign Immunity and tre Iss

of Reasonable Fee$8 HASTINGS W.-Nw. J. ENvTL. L. & PoL& 165, 17877 (1995) (construing the federal
governmentOs waiver of sovereign immunity with respect to the payment of Oreasonable state water quality fees
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Congress has effected anconstitutional delegation of its taxing power to a fedagehcy,®
and (4) determining whether Congress has exceeded its constitutional authority by imposing a
tax on exports’

But we are notoncernederewith nice differences between taxes deeb.® Instead, e
are concerned with the more novel questionvbither legislation thatloes not purporto
imposeeithera tax or a fel and that is not even conventionally thought of as imposing any type
of levy at alN can be classified as@ex.3°

_ So, what makes something a taxearly, it cannot simply be the label thafi®r is
notN attached to something that makes it a Taxallow the label to dictate the classification of
something as tax would contravene the g#ipeatednaximthat tax is an areeoncerned with

incurred in the course of dredging prdp@ and relying on case law making the distinction between OtaxesO and
OfeesO to do so).

5 28 U.S.C. @ 1341 (2008%eeRonald J. KrotoszynskiReconsidering the Nondelegation Doctrine: Universal
Service, the Power to Tax, and the Ratification Doctr8@IND. L.J. 239, 27@®71 (2005); Robert F. Williamd& he

Tax Injunction Act and Judicial Restraint: Property Tax Litigation in Federal Cou2sRUTGERSL.J. 653, 676

1981).

ge SeeClayton P. Gillette & Thomas D. HopkinBederal User Fees: A Legal arittonomic Analysijs67 B.U. L.

Rev. 795, 82Fr4 (1987).But cf. Krotoszynski,supranote55, at 26&77 (arguing that the tax/fee distinction has
become moot).

>" SeeKrotoszynskisupranote55, at 2772,

*8 Indeed, a common refrain in articles discussing this distinction is that it is one that can be exceedingly difficult to
draw. See, e.g.Chamberlainsupra note 54, at 173(Quch case law has developed surrounding the distinction
between a@eeDand a@axOWhile the question has been approached from divergent angles yielding equally
divergent outcomes, some general guiding principles can be ext@)teSpitzer,supra nae 53, at 336
(OUnfortunately, Washington case law concerning the distinction between taxes and fees has been murky and
confusing, primarily because the courts often resort to a simplistic dichotomy betwezaridxegulatory fees.O).

A Qlassic tais a charge imposed by a legislative body upon a large portion of society in order
to raise revenues that will benefit society at large. By way of contrastassic fe®is a charge

that an administrative agenéyposes upon persons or entities that are subject to its regulation.
The fee may serve a direct regulatory purpose or a more indirect purpose such as raising money
for a specificaccount to help fund the agensy@penses. Unfortunately, few charges dakctly

into one of these categories.

Krotoszynski,supranote55, at 271 (footnotes omitteddpe alsdRichard A. Chesley, Not& he Current Use of the
Initiative and Referendum in Ohio and Other Sta&&J. CIN. L. REV. 541, 557 (1984) (O[T]he courts in Ohio have
had trouble in delineating the term Otax levyO . . . .0).

% This article is part of a larger project that seekguestion and problematize distinctions and concepts in the tax
policy literature that, on their face, seem normal, natural, or just plainly incontessa@énthony C. Infanti,
Deconstructing the Duty to the Tax System: Unfettering Zealous Advocachalh &d esbian and Gay Taxpayers

61 TAx Law. 405 (2008) [hereinafter Infanteconstructing the Duty to the Tax Systérning the conventional
conceptualization of the tax lawyerOs duty to the tax system on its head by demonstrating that, esémeatépT

of lesbian and gay clients, the duty actually unfeersther than constraifthe tax lawyerOs zealous advocacy on
behalf of her clients)Anthony C. Infanti, A Tax Crit Identity Crisis? Or Tax Expenditure Analysis, Deconstruction,
and the Retinking of a Collective Identity26 WHITTIER L. REV. 707 (2005)hereinafter InfantiA Tax Crit Identity
Crisis? (highlighting the artificiality of the mainstream/marginal distinction in the tax policy literature and drawing
attention to the ways in whicthat distinction can be employed to ignore or discredit critical contributions to that
literature); Anthony C. Infanti,Tax Equity, 55 BuFF. L. Rev. 1191 (2008 [hereinafter Infanti,Tax Equity]
(exploring how the core tax policy concept of equity camehaegative effects on the contributions of critical tax
scholars to the tax policy literature).
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substance rather thdorm.?® Indeed the federal government itself refuses to treat a foreign levy
as a tax for foreign tax credit purposes simply because the foreign country caliaxit'a
Accordingly, the fact hat neither Congress nonw of the staterefers toits respectiveliefense

of marriag®actasaQaxOshouldhaveno effect onwhether theDOMAs areactuallytaxes

But, if the labeldoesnOt mattethen what is it that we shouloe looking for when
determining whether the fecal DOMA and state mifDOMAs are taxes™ common usage,
the word QaxO has two dferent meaningd one technicaland the other figurative. In its
technical sensethe nounQaxQis definedas (Ja] compulsory contribution to the support of
government, levied on persons, property, incomeyrodities, transactions, etc. .02 In its
figurative sensethe wordQaxQis defined ag)sJomething compared to a tax in its incidence,
obligation, or burdnsomeness; an oppressive or burdensome charge, obligation, or duty; a
burden, strain, heavgemand.(3* | will address this latter sense first in order to lay the
groundwork, which | will build on in the following section, for distinguishing this project
samewhat (but only somewhat) from more purely rhetorical uses of the word Otax.O

A. Figuratively Speaking

It is not uncommon to see the additional burdens imposed on traditionally subordinated
groups in our society likened to taxdsdy Armou€d descriptin ofthe Black TaxOprovides a
nice example of the way that the waidxOcan be usetb effectively communicatthe nature
and impacbf suchburdenson a minority group

The Black Tax is the price Black people pay in their encounters with Whites (and
some Blacks) because of Black stereotypes. The conceptQafx@ captures
several key characteristics of these stereelggen encounters: like a tax, racial
discrimination is persistent, pervasive, must be dealt with, cannot be avoided, and

€0 See, e.g.United States v. U.S. Shoe Corp., 523 U.S. 360, 367 (19B@)g&er,Gve must regard things rather
than namedin determining whether an impositi on exports ranks as a tax. The crucial question is whether the
HMT is a tax on exports in operation as well as nomenclature or whether, despite the label Congress has put on it,
the exaction is instead a bona fide userGe@uoting Pace v. Burgess,95. 372, 376 (1876)) (citation omitted));
State v. Medeiros, 973 P.2d 736, 741 (Haw. 199RD(CCH & 652.2 selicharacterizes its charge against convicted
persons as @eeO However, Othe nature of the tax [or Ochdnge@ law imposes is not detdérmad by the label
given to it but by its operating inciden@&dquoting Stewart®PharmaciesLtd. v. Fasg 43 Haw. 131, 1441959)
(citation omitted))); City of Huntington v. Bacon, 473 S.E.2d 743, 752 (W. Va. 1998p(0h the above language
employed by the legislature W. Va. Code 813-13 [1971] suggests that the legislature intended the charges
imposed on the users of essential or special municipal services to be user fees rather than taxes, this Court has held
Ghe character of a tax is determined not by its label but by analyzingetstion and effedd@quoting City of
Fairmont v. Pitrolo Pontia€adillag 308 S.E.2d 52'A. Va.1983)) cf. Emerson Coll. v. Boston, 462 N.E.2d 1098,
110405 (Mass. 1984) (B reviewing the statute, we are bound, as was the judge, to treat with deference th
classification of the chargas a fee@n any doubtful case, the intention of the Legislature, as it may be expressed in
part through its characterization [of the charge] . deserves judicial respect, and especially so where the
constitutionality of the exaction depends on its proper characterigdfimotnote omitted)Associated Indus. of
Mass., Incv. Commissioner of Revenud78 Mass. 657, 6&B68 (1979). . . . Ultimately, however, the nature of a
monetary exactio@nust be determined by its operation rather than its specially descriptive fiitas@son Elec.
Welding Co.v. Commonwealth275 Mass. 426, 429 (1930).
®1 Treas. Reg. @ 1.964(a)(2)(i) (as amended i1991) (Therefore, the assertion by a foreign country that a levy is
pursuant to the foreign countsy@uthority to levy taxes is not determinative that, under U.S. principles, it is
pursuant theret@®).
Z 2 OXFORD ENGLISH DICTIONARY 3244 (compact ed. 79).

Id.
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is not genally resisted. Taxes are commonly regarded as ineluctable facts of
human existence, as in the old sa@Mpthing in life is certain, save death and
taxesO. . . And just as the state stands behind the collection of the general taxes,
Blacks often have goodause to view state representadigeich as police and
judicial officers as IRS agents for the Blakix.**

It is not difficult to come acrossimilar references to th@ender ta®imposed orwomen,®® the
Gethnicity taOimposed on_atino/as,®® or the QyaytaxOimposed on lesbians and gagn.®’

Theseuses of the wordQaxOare nojust an effective means of communicatiogthose in
the majoritythe nature and impact of the burdens imposed on minority grthgs arealsoa
subtlemeansf persuading membe of the najority of the unjustness of tke burdensAs | was
writing this article, | came across an @l piece in théNew York Timds on April 15 of all
morningsN that captures the essencendfat lies behindhis persuasive force:

The word QaxOwas never pretty. But it has lately become the ugliest word in the
English language, right up there with its evil twideathOEven in time of war,
ostensibly patriotic politicians blithely pledge to slay any tax that rears its ghastly
head. Public offiials dodge work they know desperately needs doing because of
the possibility that it may cause an increaseies.®®

The author of this oed was quite right tgo on tonote thatthe negative connotatierof the
word QaxO find their roots in the wor@ etymology.®® According to theOxford English
Dictionary, the wordQaxQOis apparently adapted from the Latin waadl re, which meansQo
censure, charge, tax with a fault; to rate, value, reckon, compute (at so much), make a valuation

64 JopY DAVID ARMOUR, NEGROPHOBIA AND REASONABLE RACISM: THE HIDDEN COSTS OFBEING BLACK IN
AMERICA 13D14 (1997).

85 E.g, CAL. Civ. CoDE & 51.6(a) (2008) (This section shall be known, and may be cited, as the Gender Tax Repeal
Act of 19950); Mark KlockUnconscionability and Price Discriminatio9 TENN. L. REV. 317, 362 n.285 (2002);
Katie Ervin Carlson, NoteA Study of the Effectiveness of Mandated State Contraceptive Coverage in lowa and
Missouri and the Case for a Federal La®%4 DRAKE L. REV. 509, 510 (2006); Christine Vargas, Noiéne EPICC
Quest for Prescription Contraceptive Insurance Cover&pAM. J.L. & MED. 455, 456 (2002); Christl Dab#&or
Canadian Women, that Haircut May Soon Get CheaPeRISTIAN SCI. MONITOR, Aug. 1Q 2005, at 12; Troy Flint,
Women Get Clipped for Servicda AN DEALER (Cleveland, Ohio), Mar. 26, 1999, at 1C; William C. Rhoden,
Fraternity and Liberty, Yes, but They Left out Equality at the French Ob&nTIMES, May 29, 2005, @ 8, at 6.

% Rachel FMoran,What if Latinos Really Mattered in the Public Policy Deba®®CAL. L. REv. 1315, 1336 &

n.70 (1997).

7 Ed Bark,Ellen Is OuN and Down DALLAS MORNING NEWS, Feb. 25, 1998, at 1C; Susan Blatt, Letter to the
Editor, Insult and an Extra TgXSUNDAY OREGONIAN, Jan. 6, 2008, at E1.

% Richard Conniff Abolish All OTaxe®N.Y. TIMES, Apr. 15, 2008, at A235eeEdward J. McCaffery & Jonathan
Baron, Thinking About Tax12PsycHoL. Pus. PoL® & L. 106, 119 (2006) (& sum, labels matter, ardx tends to

be a negative on®);see alsdVIICHAEL J. GRAETZ & IAN SHAPIRO, DEATH BY A THOUSAND CUTS: THE FIGHT OVER
TAXING INHERITED WEALTH 4 (2005) (OSince [1994], eliminating all taxes on wealth or income from wealth has
become a matter of Republican artloxy. Indeed, as stunning as the estate tax repeal was, it is a bellwether of a
larger conflicN over the future of progressive taxation in Americai@)at 26@78 (describing how estate tax
repeal is just part of a larger assault on progressive taxatmme generally);Sheldon D. PollackRepublican
Antitax Policy 91 TAX NOTES 289 (2001) (tracing the historical rootsthe RepublicarpartyOanimus toward the
taxation of income and wealth, and exploring its more fanatical iteration during the;1i89a85289 (describing the
Republican partyOs focus on Oantitax policyO as an Ooutright obsessiaih® eey Gaison @tre of the
Republican part).

89 Conniff, supranote68.
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of.3° The inclusionof Gcensur®and GaultOin this definitionconvey a sense of disapproval
unfavorable criticism, blaming, or condemniag well asthe existence of some type of
transgressiondefect or imperfection.”* Tapping into theseegative overtoneseferences to the
Black taxQQ@ender taxPCethnicity taxQand@ay taxOall send the signal that these outgroups
have beersingled out as the (unfaitargets of societal condemnation or disapproval and are
being(unjustly) marked as defectivar blameavorthy. After all, why else would society impose a
special burden on these grouffsyot asa penaltyfor ther transgressioN that is, for the very

fact oftheir beingdifferert from the dominant groypvhetherin terms of race, ethnicity, gender,
or sextal oriertation (or some combinatioaf them)?

In characterizing the burdens imposed by the federal DOMAttendtate minDOMAS
as atax, ldoaim, in part,to tap into the power of these figurative uses of the WaxDbecause
labels can carry significant weight public discourseTo put it in the terminology of cognitive
psychology, labelsanhave adramingOeffect.”? In other words, the same question can generate
different answers depending on how it is phraged.examps, opponent€effectivere-labeling
of the federal estate tax as t@death ta®proved a highly successful meanscbfinging the
public® perception of the tax arad popularizingsupport for the ta® repeal.” This rhetorical
move was successful becattbe label Gestate ta®both conjures an image of someone very
wealthy (i.e., wealthy enough tmve anCestat©to worry about)and accurately conveys the
impression that the tax only applies to the relative few in our society who have amasggxtth
of wealth. However, by calling this same tax feath taxQthere is a complete change in
imagery. Instead ofonjuiing imagesof a wealthy elite, th@leath taObrings to mindan event
that weall must eventualljaceand that no one can avdldho matter how hartheytryN which
can mislead taxpayers intlinking that they are far more likely to be liable for the tax than they
actually are.” It also conjures an image ah unfeeling governmersticking the deceasedOs
survivors with a tax bill a4 time when they are grieving.

Similarly, those opposed to lesbian and gay rights have framed the issue of legally
recognizing samsex relationships in terms of the needQwotecO or Qlefend® so-called

02 OXFORD ENGLISH DICTIONARY 3244 (compact ed. 1971).

"1id. at 365, 97871.

"2 SeeMcCaffery & Baronsupranote68, at 108 (Bramingrefers to the effect whereby the same question or choice
set, described differently, can lead to different answers .0). In that article, McCaffery and Baron discuss the
results of experiments testing for the effects of framindheway that people think about té8ee generally idat
11329. In an earlier article, McCaffery explained the relevance of cognitive psychology to tax, arguing both that
cognitive psychology can help to explain why our tax system looks the way it dbéisadrcognitive biases should

be factored into any general theory of tax. Edward J. McCaffagnitive Theory and Tad41UCLA L. Rev. 1861

(1994).

3 GRAETZ & SHAPIRO, supranote68, at 7&85, 25364; DAVID CAY JOHNSTON, PERFECTLY LEGAL: THE COVERT
CAMPAIGN TO RIG OUR TAX SYSTEM TOBENEFIT THESUPERRICHN AND CHEAT EVERYBODY ELSE 80B81 (2003).

"4 SeeDennis J. Ventry JrStraight Talk About the Estate and Gift Tax: Politics, Econonaind Morality, 89 TAX

NoTES 1159, 1161(2000) ((Beventeen percent of those surveyed by Gallup in June indicated that they would
(®ersonally benefifrom the elimination of inheritance taxes. But less than 2 percent of all estates passing to heirs in
any given year pay transfer tax€s. With the changes in the federal estate tax in 2001, the percentage of estates
subject to tax has decreas&tTIZENS FOR TAX JUSTICE, WHO PAID THE FEDERAL ESTATE TAX IN 20057 at 1
(2007),at http://www.ctj.org/pdf/wherethemoneygoes.iifdicating that the 18,431 estate tax returns filed in 2005
showing a taxable estate comprised only 0.8% of the people who died in 2004).
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traditional marriage.” In summarizing its own thoughts on the institution, the U.S. Supreme
Court succinctly explains the importance to many of defendogplled traditionalmarriage
against attack:

[D]ecisions of this Court confirm that the right to marry is of fundamental
importance for all individuals. Long ago, Maynard v. Hill 125 U.S. 190
(1888), the Court characterized marriagedas nost important relation in life,O
id., at 205, and astl@ foundation of the family and of society, without which
there would beneither civilization nor progre€3,id., at 211. InMeyer v.
Nebraska 262 U.S. 390 (1923), the Court recognized that the fighmarry,
establsh a home and bring up childreis@ central part of the liberty protected by
the Due Process Clausd., at 399, and inSkinner v. Oklahoma ex rel.
Williamson . . . marriage was described &srdamental to the very existenand
survival of the race,816 U.S., ab41.”

Framingthe question in this way and against this backgraomjures an image of marriags
an ancient citadel that is under attdmk (foreign) invadersThis rhetorical move has been
successful because it puts opponents of M@MAs in the difficult position ofhaving to
convine legislators and the electorate why they shapén the gatesf the citadelwide to
allow in these (foreigninvaderswho are bent oplundeing and destroyg their way of life

Yet, through a discipliné re-conceptialization ofthe DOMASs as a tax on lesbian and
gay families lesbian and gay rights advocates dnelir allies mightjust be able to shift the
framing of this debate in the same way that opponents of the estate tax did in theQf990s.
particular importance to facilitating this shift in the rhetorical terrain is the characterization of
this tax not a®ne just on sameex couples but as one on lesbian andfgaylies This move
not only captures the rhetoric of opponents of lesbian and gay rights, who generally paint
themselves as champions of the nuclear familyjtkalso refletsthereality that lesbian and gay
families alreadyexistN evenin the face of societaldisapproval an@ven when they are already
saddled with significanburdens At the time of the 2000 census, approximately fdntge
percent of allhouseholds headed lsamesex caiples in the United States had children living
with them.”” These numbers have probably only grown during the past gigis.”® For
instance,| personallyknow anumber of sameex couples who have had children since 2000.
Indeed, when the time came to oke the cover art for my bodkveryday Law for Gays and
Lesbians(and Those Who Care About Them)id not have to look far when the publisher
suggested that we include a picture désbian or gay family on the cover. | quickly turned to
my sister and ér partner, and asked them to appear on the cover with my two nieces and
nephew.

S E.g, Defenseof Marriage Act, Pub. L. No. 16299, 110 Stat. 2419 (1996); Marriage Protection Amendment, S.J.
Res. 1, 109th Cong. (2005).

76 zablocki v. Redhail, 434 U.S. 374, 384 (19783eKatherine M. Frankel.onging for Loving 76 FORDHAM L.

REV. 2685, 2695 n.472008) (collecting several quotes from other courts).

" Tavia Simmons & Martin OOConnell, U.S. Census Bur@ansus 2000 Special Reports: Marr€duple and
UnmarriedPartner Households: 200@&t 9 tbl.4 (2003)available athttp://www.census.gov/prod/2003pubs/censr
5.pdf

8 SeeMarried with Children: Option for More Gay MefBRAND RAPIDS PRESS(Grand Rapids, MI), Aug. 10, 2008,

at A4.
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Even hose who might applaud imposing a tax on lesbians anchgay would probably
be less likely to support a tax that penalizes children for fregentsO sexual oridiva. As |
have explained in the context of discussing how to prepare for the coming legal battles over
lesbian and gay parenting:

[l]n the coming legal battles, if we are to be successful, we must draw attention
not to ourselves but to the best interedteur children. When the focus is on the
power of lesbian and gay families to destabilize heterosexist norms, legislators
and judges, frightened by the idea of change, can quite easily give free rein to
their ingrained sexual prejudices. Experience teacise however, that it is more
difficult for those in power to vent their animosity toward lesbian and gay parents
when they are confronted with the reality that their decisions will also cause direct
and tangible harm to innocent children by, for examgégriving those children

of parents whom they know and love (or, in some cases, of any parents at all),
health insurance, adequate means of support, or the righieti.®

In the ongoing political debate over samsex marriage, advocates for lesbemd gay rights

seem to have recognized the power of moving the focus awayttienghts oflesbians ad gay

merN who are too easily seen Oas some disembodied and dehumanized OotherO that can |
vilified and sc@egoated for societyfreblemsd'N andinsteadof placing the focus othe effect

on a sameex coupleOs children of denying the coagleess to the rights and obligations of
marriage.®? But, faced with effective countergumentsadvocates of lesbian and gay rights have
encountered difficulty in lewaging this change in focus in a way that shifts the rhetorical terrain

to their advantage.®® For example, opponents of sasex marriagehave, with some success,
argual that a differensex couple is the optimal milieu in which to raise children and that
differentsex couples are the only ones in need of the stability provided by marriage because it is
only their sexual liaisons that can inadwently result irprocreation.®

Recharacterizing the DOMAs as a tax on lesbian and gay families might just pitevide
necessary leverage overcome these counterarguments tarshift the rhetorical terrain to the

 See, eg. The Gay Tax, postng of jsm to Adequacy: News r foGrownups,

http://www.adequacy.org/stories/2001.6.27.51823.2094.tarie 27, 2001) (arguing for the imposition of a tax on
gay men because they are wasteful anil ®uy almost anyold crap as long as it is markéte them as being in
some way amp or i@nicCO); Posting of mr. Giblets to Topix,
http://www.topix.com/forum/news/weird/ TBOBMV4TRABK7UTJApr. 10, 2008, #1)Qvhy not have a gay tax
to raise revenue? . . The extraOpink tax€buld be used to subsidise new roads, strip clubs, gasoline, and building
roads through fores®); Posting of ramsy to Topix,
http://www.topix.com/forum/news/weird/ TBOBMVATRABK7UTJOApr. 10, 2008, #2) (responding to Mr.
GibletsO post] like where you are coming from with this! Mayitecould help pay for decorations they like to put
up-Or-possbly pay for the damaged youth caused by gay pride parddes...

80 INFANTI, supranote4, at 224.

81d. at 8.

82 Katherine M. FrankeSexuaty And Marriage: The PoliticsfaSameSex Marriage Politics15CoLUM. J. GENDER

& L. 236 24042 (2006); S.J. Barrett, NotEpr the Sake of the Children: A New Approach to Securing <sere
Marriage Rights? 73 BRoOOK. L. Rev. 695, 69B709, 72822 (2008);e.g, Human Rights Campaigramilies
Matter, http://www.hrc.org/documents/Family_Matters brochure (tait visited July 6, 2008).

8 Franke supranote82, at 24944,

8 E.g, Hernandez v. Robles, 855 N.E.2d 8{N.Y. 2006); Standhardt v. Super. Ct., 77 P.3d 451P8461Ariz.

Ct. App. 2003); Morrison v. Sadler, 821 N.E.2d 15828 (Ind. Ct. App. 2005)But cf.In re Marriage Cases, No.
S147999, 2008 CaLEXIS 5247 (Cal. May 15, 2008).
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advantage of lesbian and gay rigl#dvocates Speaking in terms othe distinct financial
disadvantages that the DOMAs impase lesbian and gay familidgsames he debate in avay
that shouldstrike a chord witha broad swath of peopl@o matter their sexual orientatioim
other word, talking about taxetakes attention away from the sexual orientation of the heads of
household andixesit insteadon thefinancial stresN and, closely following on its heels, the
instabilityN that an onerous tax burden can place afamily. | have discussed at length
elsewhere the power of telling our own stories in our own words, but $iaudtaneously
cautioned tht we must be aware thatree ways of telling our storiesre more powerful and
effective tharothers.®> This reframing of the debate over sarsex marriage and the DOMASs is
just such an instance of recalibrating how we tell our own stories to make thpwedul and
effectiveagents of changas possible.

We can witnesshe power of focuag on concrete financiddurdens imposedn families
by juxtaposing tworecentactionsby the Bush dministration, which is clearly no friendf
lesbians and gay meRirst, in early2007,the U.S. Department of Statejected a lesbian U.S.
citizenOs passport application because it included her married name, which she had changed or
her Massachusetts marriage license at the time that she wedrhesex partner.?® The State
Department relied upon the federal D@NnN reaching this decision, asteg that Gamesex
couples seeking a psport under a married name dam®so absent additional documentation
and that the government doesmécognize such name changes basetkly on marriage
certificates, as it does for heterosexual marcmeples.3’ Then in a memorandum made public
in June 2008, the U.S. Department of JusticeOs Office of Legal Caonstilded that the child
of a lesbian couple that had entered intoid @nion in Vermontwas eligible for childOs
insurance benefits when the nbimlogical mother became eligible for Social Security disability
benefits.®?® Under VermontOs civil union law, the dmnlogical mother was listed as a Osecond
parentO on the ¢ti0s birth certificate. The Office of Legal Counsel relied on VermontOs
recognition of the parerhild relationship in making its decision, even though VermontOs
recognition of that relationship stemmed directly from the coupleOs civil (mimationstp
that the federal government does not recognize)

The federal governmerdid not have to legally recognize a saisex relationshipn
either of these cases. In both situations stageOs legal recognition of the saeerelationship
was merely a mees to an end (i.e., an inexpensive and expeditious change of name or
establishment of a pareahild relationship in the eyes of the lawljhe salient difference
between these two factual situatiahst, in my opinion, explains the divergent resistshe
identity of the disadvantaged person(s). In the case of the rejected passport application, the only
detriment was to the lesbian who changed her name when she exercised her right to marry. She
ended up missing her planned vacation due to the rejectioer glassport application and would
have to undertake costly and cumbersome judicial proceedings to change her name before
resubmitting that applicatiomApplying the federal DOMA to her did no more than exact a
penalty from her for being a lesbian who ethto marry her sarsex partner as permitted by
state law.In the case of the childOs Social Security benefits, howaewisgision to applthe
federal DOMA to the interpretation of the Social Security otild have resulted in a concrete,

8 INFANTI, supranote4, at 1319.

8 Wwilliamson,supranote41.

871d. (attributing this statement to an unnamed State Department spokesman).
8 Editorial, Justice forGays WAsH. PosT, July 6, 2008, at B6.
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financial disdvarage to the childbecause the mother had asked for the childOs insurance
benefits to supplement the familyOs lost incatae to her disabilityThe Office of Legal
CounselOs decisitimushelped to relieve the family@sgiblefinancial burdens antb make the
childOs family situation more stabfecontrary decision would have punished the child for the
parents®@exual orientation and put themily at risk.

Speaking of the DOMAs as taxkas the potential tshift the framing of the debataver
samesex marriagdan the same way; that is, away from a focus on the rights of the-same
couple and toward a focus on the financial stresses that the DOMASs impose on lesbian and gay
families. Quite understandably,ome in thelesbian, gay, bisexliaand transgenderLGBT)
community have expressed Ounesitie what feels like the deployment of children as props that
attest to our normalcy, a repudiation of querversion.3° But it cannot be denied that the
DOMAs have a real impact on the kclien of samesex couplesif nothing else, there are simply
fewer financial resources availabl® tsupport the children when their parents are forced to pay
the tax imposed by thBOMAs.*® | expect that fer among us would like to see thehildren
punished in thi way for their own perceived misdeedstransgressions.”® Thus, specially in
these days of high food and fuel prices and an economic dowatom@ssagehat eschews talk
of rightsand thafairs antitax sentiment with the need to relieve the finanstiedin on families
will undoubtedlybetterresonate withall Americans, whethegay or straight.®?

To summarizethis dift in the framing of the debateould prove to be an effective
rhetorical meansf displacingthe ideahatthe DOMAsare necessary protectthe institution of
marriage fromsomeimagined assault by sarmex couplesandof replacing it withthe idea that
the DOMAs arereally nothing more thanraunjustpenalty imposed on sarsex couples and

8 Franke supranote82, at 239.

% Seeinfra Part I11.B.1 for a rough estimate of the amount of the tax imposed by the DOMAs.

L In the context of considering an equal protection challenge to a statute that involved a classification based on
illegitimacy, the U.S. Supreme Court stated:

The status of illegitimacy has engssed through the ages socistg@hdemnation of irresponsible
liaisons beyond the bonds of marriage. But visiting this condemnation on the head fanaisin
illogical and unjust.Moreover, imposing disabilities on the illegitimate child is contrary to the
basic concept of our system that legal burdens should $mae relationship to individual
responsibility or wrongdoing. Obviously, no child is responsible for his birth and penalizing the
illegitimate child is an ineffectulllas well as an unjuSttway of deterring the parent.

Weber v. Aetna Cas. & Sur. Co., 4063J164, 175 (1972) (footnote omittedut see, e.gExodus20:5 (Thou

shalt not bow down thyself to them, nor serve them: for | the LORD thy God am a jealous God, visiting the iniquity
of the fathers upon the children unto the third and fourth generatithem that hate m@);Numbers14:18 (Ohe

LORD is longsuffering, and of great mercy, forgiving iniquity and transgression, and by no means clearing the
guilty, visiting the iniquity of the fathers upon the children unto the third and fourth gene@jtitmdeed, the U.S.
Supreme Court now applies a heightened, OintermediateO level of scrutiny to equal protection challenges to
classifications based on illegitimacy.RONALD D. ROTUNDA & JOHN E. NOWAK, TREATISE ON CONSTITUTIONAL

LAW: SUBSTANCE ANDPROCEDURE @ 18.14 (4th ed. 2007).

%2 |t is worth pausing here for a moment to note that, by moving the debate away from marital status and toward the
treatment of families, this same rhetoric could be deployed to advocate in favor of extending legal prateations
families, regardless of the marital status of those who head the family. An exploration of this broader argument is
beyond the explicit scope of this article, which is confined to a discussion of the burdens imposed-saxsame
couples who have emtd into a marriage, civil union, or domestic partnership and their children. Nevertheless, in
my brief concluding remarkmfra Part V, | do consider the ways in which this article might pave the way for
making just such arguments.
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their children because théappen to balifferent. Thus, by ceasing to refer to the DOMAS by
their given nami which only gives credence to the idea that they are a necessary defensive or
protective measuleand by constantly referring to them instead as a tax on lesbian and gay
families we may helpto undermine support for teemeasuresamong those who are subject to
sway.

B. Technically Speaking

Yet, re-casting the DOMAS as a tax on lesbian and gay famili@® attempto shift the
rhetorical terrain on which this front of tiieulture war®is being wageds not all that | aim to
doin thisarticle As mentioned above, | addressed the figurative sense of theQaafirst in
order to distinguish this project somewhat from more purely rhetorical uses of theMyord.
recharacterization dhe burden imposed by the DOMAs as a tax on lesbian and gay families is
more than purely rhetorical because the DOMASs impose a burden that is also closely analogous
to a tx in the technical sense of thwrd.

In contrast to more purely rhetorical useghef wordN such as Jody Armo@ use of the
phrase(Black taOin the textquotedabove®™N the burderthat the DOMAsSmpose on samsex
couples imnotthe price that lesbians and gay men pay in thdividual encounters with straight
(and, sometimes, gayeople because of stereotypes and prejudice based on sexual orientation
(although we do pay that price, Jo®ather, it was our elected legislators and/or the voters who
purposefully and consciously impos#tese burdensn samesex couples througthe fomal
legal mechanisms degislation and/or constitutional amendme@bnsequently, this is not a
diffuse (though no less onerous) burden imposed in interactionothigns insociety, but one
that our state and federal governmesecifically created, sationed, and imposeby lawN
justasthey have imposedther, more formataxesupon us.**

% See supraext accompnying notes4.
° In this way, the burden imposed by the DOMAs satisfies the definition of the word OBxECKE Law
DICTIONARY, which pointedly speaks o©[a] monetary chargenposed by the governmedtBLACKG LAw
DICTIONARY 1496 (8th ed. 2004) (emphasis added). The more purely rhetorical uses of the word cannot satisfy this
requirement because the burdens to which they refer are generally not imposed ttgdagh the stereotypes at
the root of the burdensay nonetheless affect the application of the law to individual members of the subordinated
group.See, e.g.Erik Eckholm,Report Finds Persistent Racial Gap in Drug Arre$sY. TIMES, May 6, 2008, at
A21.

Raising a similar issue, Dennis Ventry suggdgdo me in an-enail exchange about the topic of this article
that if the burdens imposed by the DOMASs are to be viewed as a tax orssaroeuples, then it might be argued
that any legal relief from government burdens that LGBT individuals receivedspm of their sexual orientation
should be treated as an exemption from tax that must be balanced against the burden of the tax imposed by the
DOMASs on lesbian and gay families. In particular, he suggested that the federal governmentOs ODonOt Ask, Don0O
TellO policy, which essentially excludes lesbians and gay men from military service, could be viewed as a sexual
orientationbased benefit that must be weighed against the burdens imposed by the DOMAs. Such an argument
would, however, miss the mark for tweasons: First, as Dennis himself acknowledged, although compulsory
military service might be viewed as a form ofkimd tax,seeTHE REPORT OF THEPRESIDENTE COMMISSION ON AN
ALL-VOLUNTEER ARMED FORCE 2328 (1970) (discussing the Oconscription tax@yailable at
http://rand.org/pubs/monographs/MG265/images/webS0243.pdfitary service in this country is currently
voluntary. Thus, there is simply no tax from which the governncantexempt LGBT individuals. As a result,
ODondt Ask, DonOt TellO cannot be viewed as akin to a tax exemption for LGBT individuals. Second, the fact that
someone is exempt from one tax but must pay another tax should not, as a general matter, chasgdith&an
of either levy as a tax. For example, the fact that the working poor might be exempt from the federal income tax but
subject to federal payroll tax does not change the character of either of these levies as a tax. (In the absence of the
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Having thus distinguished momrely rhetorical uses of the wor@ax,Ol would now
like to turn toa discussion ofhe technical sense ofahkvord to show how théburdens imposed
by the DOMASs fit tlat sense of the woras well. By demonstrating that the burdens imposed by
the DOMAs are also a QaxQin the technical senseny aim is to make availabladditional
grounds for challenging the constitutionality of theseasuresand toprovide lesbian and gay
rights advocates with some rhetorical ammunition for fightingrejahese taxes whereeta
additionalconstitutionakchallengesre either unavailable or unavailing

As mentionedearlier, in its technical sensehe wordQaxOis defined ag}a] compulsory
contribution to the support of government, levied on persons, property, incommodlities,
transactions, etc. . ..3° This definition can be broken down into three pafi: a levy to be
classified as a Ot&x (1) there must be axontribution® (2) the contribution must be
QompulsoryOQand (3) the contribution must be for t@upport of governmer@! will address
each of these three component paftthe definitionin turn.

1. QContributior®

The first question that must be addressed is what typ&aoftributiorOthe DOMAS
require sameex couples to mak&ased on the discussioabove,’® the contributionthat the
DOMAs exact from samsex couplesakes the form ofthe monetarycosts’’ that those couples

first reason why this argument misses the mark, this second point would be relevant to the digtfuadrart

IV.C. But, given that ODonOt Ask, DonOt TellO cannot be characterized as a tax exemption, this second point is no
relevant to that discussion.)

% See supranote62. This definition is similar to the ones foundBnAack & LAW DICTIONARY and theDICTIONARY

OF POLITICAL ECONOMY. BLACK® LAW DICTIONARY 1496 (8th ed. 2004) (OA monetary charge imposed by the
government on persons, entities, transactions, or property to yield public revenuBIiO)OBIARY OF POLITICAL

EconoMy 517 (Robert Harry Inglis Palgrave ed., 1910) (OOA tax is a compulsory contribution of the wealth of a
person or body of persons for thengce of the public powers.00 (quo@ni§. BASTABLE, PUBLIC FINANCE 249 (2d

ed. 1895) (footnote omitted)).

Parallels can also be found in guidance from the Internal Revenue Service (Service). In a revenue ruling
interpreting 1.R.C. @ 164, which allowsdeduction for certain taxes, the Service states thatt#{a§ an enforced
contribution, exacted pursuant to legislative authority in the exercise of taxing power, and imposed and collected for
the purpose of raising revenue to be used for public oergoavental purposes, and not as a payment for some
special privilege granted or service rende@eRev. Rul. 5845, 19572 C.B. 132revoked on its facts bRev. Rul.

60-366, 19602 C.B. 63. The Service adopts a more tautological definition in the fol@tgeredit regulations when

it states, O[dbreign levy is a tax if it requires a compulsory payment pursuant to the authority of a foreign country
to levy taxe€) Treas. Reg. @ 1.9@{a)(2) (as amended in 1991). Nonetheless, the Service does go anfyotizht
a(penalty, fine, interest, or similar obligation is not a tax, nor is a customs dutyOartaxis a payment in exchange

for a specific economic benefit a tad. It is not surprising that the ServiceOs definitions generally track ones found
in dictionaries, because, as it has notedh®[tjord@axeas used in the statute is nowhere defined in the Code,
and, it must bédiven its ordinary and commonly accepted meaning as established by the judicial déxBens.

Rul. 60366, 19662 C.B. 63 (quotingUnited Gas Improvement Ce. Comm®, 25 B.T.A. 13821384(1932))

% See suprdart I1.A.2.

" Naturally, there are other, nononetary costs attendant to this stigmatization. For example, there is the Ofeedback
loopO between everyday discrimination and bias crimes. As | have described elsewhere:

Everyday discrimination against lesbians and gay mmarks them as an appropriate target for
inferior treatment, which contributes to the perception that they are likewise appropriate targets for
violence, which, when such violence occurs, then further reinforces the notion that lesbians and
gay men are gpopriate targets for everyday discriminati@@me psychologists view the sexual
stigma that feeds and is fed by this loop as creating an atmosphere of chronic stress for lesbians
and gay men as they confront, live in fear of, or hide in the closet freneffects of everyday
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must incur ta(1) hire lawyers to draft reams of legal documents and undertake legal proceedings
(e.g., to changea surnameor adopta partnerOs chjldo obtain a measure of extramarital
recognition of their familial relationship§2) invoke the machinery of theaurts to carry out
those legal proceedings, af@®) coverany ancillary services necessary to achieve the desired
legal ends (e.gthehome studieand psychological evaluatiotisat aresometimesiecessary for

a seconeparentor steparentadoptior).

To get a sense of the size of these costs, | contactattaneyat one of the major law
firms here in Pittsburgh, where | live atehch.®® This firm has an established nontraditional
families practice group. Given their experiencéhwand reputation for, legal planning for same
sex couples, | expected that they would most easily be able to quantify the attorneyOs fees that
would be incurred to draft these legal documents and undertake these legal proceedings.
Naturally, these figue are not meant to be representative of what every-sarmeouple will
pay; to be clear, | undertook no systematic survey of attorneys in Pittsburgh, or anywhere else.
My aim in seeking out this information wanuch more modest; that is, simpb providea sense

discrimination and bias crime victimizatiohhis chronic stress, which is in addition to the general
stresses of life and i&ocially basel that is, it stems from social processes, institutions, and
structures beyond the individy@is referred to a€ininority stresOMinority stress is associated
with adverse health effects (e.g., psychological distress) among lesbians and gay men.

INFANTI, supranote4, at 4346 (quoting llan H. MeyerPrejudice, Soi@l Stress, and Mental Health in Lesbian,
Gay, and Bisexual Populations: Conceptual Issues and Research Evid@8d&sycHOL. BULL. 674, 676 (2003))
(footnotes omitted).

Moreover, the differential legal treatment of sasex couples with regard to fayiformation also takes a
psychological toll on these couples:

Psychologically, the parent who secgumatrent adopts does not hold the same power in
the family because their status is perceived to be inferior both culturally and legally to that of the
biological or first adoptive parent. This inequality can permeate not only the interactions within
the family, but can also be reinforced by interactions in other social institutions. The result can be
destabilizing if the parent feels like his or her paretggltimacy is being questioned, or more
crucially could be questioned if the relationship ended. This gives incredible power to one parent.
While it may never be overtly used, in subtle ways it could have a corrosive effect on an intact
family relationshp. Emotionally, the parent with the perceived inferior position may not assert
himself or herself either with the child or their partner in regards to their children for fear of how it
will be received. In essence, the other family members could holddhertionally hostage.

Geographically, the entire family is held captive when the family unit iscaofident
that they will be treated as a legitimate family regardless of where they litteaved. When
families are literally undone by simply enteringtateOs border, it défficult to imagine a more
effective way of undermining this type of family formatioAs noted above, these real and
perceived barriers exact a toll on the familyOs abiligxist to the fullest extent. While different
sex families take the right to travel for granteshmesex families must weigh the risks against the
benefits. These families are boundhe states that are willing to acknowledge them.

Deirdre M. BowenDifferential Power in Intact Sar8ex Families Based on Lagnd Cultural Understandings of
Parentage 15 WM. & MaArRY J. WoMEN & L. _ (forthcoming 2009), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1117142

Notwithstarding the significant nonmonetary costs of stigmatization, | have focused my attention here on
the monetary costs that the DOMAs impose on ssexe couples because, in the United States, taxes are
conventionally assessed based on monetary value (e.gaithedrket value of property, the dollar amount (or
dollar-equivalent) of income, and the fair market value of an individualOs total wealth or assets) and are paid in cash.
% Many thanks go to Lisa Philipps for suggesting that | attempt to quantify thetse ¢
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of themagnitude of theoststhat the DOMAsSmposeon samesex couplesn a city of modest
size with a modest cost bfing.*

The attorneyreported thaher firm charges for these services by the hour, so the figures
that shequoted(and that Ihave reproduced belovaye merely estimatesor ranges based on the
firmOs pasxperience.'® The attorney indicated thate cost of drafting wills, living wills, and
powers of attorney for healthcare and finances, which are usually done together, oamge fr
$1,000 to $2,500The cost of drafting trusts depends on the complexity of those tamstss
usually $500 or mordn the case of domestic partnership agreements, each partner in the couple
hashis/he own attorney. The cost the partner represemntdy thefirm | contacted rangefrom
$1,500 to $4,000, depending on the complexity of the agreement and the extent of negotiations
with the other attorney. A shared parenting agreementatpicosts about $1,500. Secend
parent adoptions cost from $2,5a9 $5,000, depending on the amount of time spent in court
appearancesn all, the total araunt of charges included in tihallpark estimat@rovided by this
attorneyrange from $7,000 td513,500.2°* It is worth noting that this estimatisesnoteither(1)
represent all of the potential costs to be incurred by the couple (e.g., even in terms of attorneyOs
fees alone, it does not include the cost of the second counsel in negotiations over a domestic
partnership agreementy (2) account for the fact thatnusual circumstancesometimesarise
that result in an increase in the estimated.fees

Samesex couplesire asked tancur thesesignificantmonetary costs simply tuplicate
legal protections that should alredlly included in the price of registeritigeir marriage, civil
union, or domestic partnershipnd, once these costs are quantified in this way, it becomes
much easier to see the significant, disparate impact of the DOMASs along class lines. Simply put,
many samesex couplesvill not be able to #iord onehalf or onequarter(or, in some cases, any)
of these costs. Sarsex coupledinding themselvesn this unfortunateposition will have no
choice but toforfeit many(and, in some cases, atlf the legal protections conferred by their
marriage civil union, or domestic partnership when they cross state lines or deal with the federal

% Andrew DruckenbrodPSO Tour Touts PittsburghOs Assets to EuRpe. POST-GAZETTE, Jan. 20, 2008, at E1

(citing PittsburghOs comparatively low cost of living as a factor in a German companyOs decision to locate its North
American headquarters teg; uU.S. Cities with Population over 100,000,
http://www.infoplease.com/ipa/A0108676.htrflast visited Aug. 11, 2008) (indicating that, in 2005, Pittsburgh
ranked 57 among U.S. cities with a population over 100,000).

190 E-mail from Maureen Cohon, Counsel, Buchanan Ingersoll & Rooney, P.C., to Anthony C. Infanti, Assoc. Prof.
of Law, Universityof Pittsburgh School of Law (June 11, 2008, 12:21 PM) (on file with author). All of the figures

in this paragraph come from this sammail.

191 some might argue that sammex couples could avoid these costs by preparing the documents themselves.
Although this may be possible with respect to certain documents (e.g., advance directives), it is not possible or
advisable with respect to other documents (e.g., wills, living trusts, domestic partnership agreements, and shared
parenting agreements), because pra@n of those documents requires legal knowledge and an awareness of the
unique legal issues faced by sasex couples (e.g., the need to lay the groundwork to fend off family membersO
challenges on grounds of undue influence or coerc®edINFANTI, supra note4, ch. 7. Notably, these costs cannot

be avoided even where one member of the couple possesses the requisite knowledge because she is an attorney
Ethical rules prohibit a lawyer from undertaking representation iflitgive rise to a concurrent conflict of interest

(i.e., when the tBe representation of one client will be directly adverse to another@)ibtdDEL RULES OFPROFQ

CoNnDUCT R. 1.7(a)(1) (2002). There is always a possibility that a conflict might estiste a lawyer represents a
married couple in estate planning matters; yet, it would seem almost certain that such a conflict would exist where
one of the represented spouses is the lawyer hetdelémt. [27]. Moreover, judicial proceedings to change a
surname or to complete a secepatent or stepparent adoption would almost certainly require the help of a lawyer
familiar with these areas.




23 TAXING CIVIL RIGHTSGAINS [31-Aug-08]

governmentln these situations, the OcontributionO is forcibly taken in kind rather than in cash,
much like a propertyax'®? that is satisfied through foreclosuoe the property subject to tax
when the taxpayer does not have the means to pay the tax inloasbntrast, differenrsex
married couples are not askto incur such monetary costs (or risk a forcible takmgyder to
obtain legal recognition of eithéheir marital relationship or their parental relationship with a
child of the marriagelndeed, aportable version of this legal recognition comes automatically
with the (in comparison, rather nominafrice of their marriage licens@ecall from the
discusion abovethata marriage licenseosts only $50 in Bostomassachusetts).'®® Thus, the
DOMAs clearly imposeunique anddentifiable monetarycosts on samesex couplesvho have
entered into a marriage, civil union, or domestic partnershibose couplesreto have their
relationship with each other and their children legally recognized outside of the jurisdiction of
celebration of the marriage, civil union, or domegtrtnership.®* For those without the means

to pay some or all of tlse monetary costs, the DOMASII exact a contribution from the same

sex couple by forciblyaking in kind of what they are unable to take in cash.

2. QCompulsorp

This leadsdirectly to thenext question that must be addresseaimely, whether this
contribution isompulsoryDSamesex couples are, in a sense, doubly compelled to make this
contribution to the support of the governmeérttey experience an internal compulsion to incur
the costs that comige thezontributiorOas well asthe more conventional externak., lega)
compulsionto do so

a. Internal Compulsion

To understand the internal compulsion, it will be helpful to remember that we are
concerned here witindividuals who havalreadytaken the step of legalizirteir relationships
These couples Fethe needo publicly acknowledge their relationship, pootectand support
each other, and to protect and supploetr current or futurechildren(should they decide to have
any). After all, thelegalrights and olgationsassociatedvith marriage (or its equivalent, in the
case of civil unions and domestic partnershiggjelyrevolve around the mutual protectiand
supportof the couple anthe protectiorand supporof their children:

The benefits accessiblnly by way of a marriage license are enormous,
touching nearly every aspect of life and death . . . . With no attempt to be
comprehensive, we note that some of the statutory benefits conferred by the
Legislature on those who enter into civil marriage udel, as to property: joint
Massachusetts income tax filing; tenancy by the entirety (a form of ownership that

192 Seeinfra Part IV.A.2 for further discussion of how the tax imposed by the DOMAs is akin to a property tax on
the store of legal rights and obligations associated with ssgwemarriages, civil unions, and domestic partnerships.

193 5ee suprmote31 and accompanying text.

%4 some might argue that differeséx married couples also pay ateys to draft legal documents touching on
their relationship (e.g., wills) and that such costs are, therefore, not unique tseameauples. However, these
differentsex couples do not have these documents drafted in order to have their marriagesedcagher, they

have these documents drafted to alter the default legal rules that apply to them precisely because theirarearriages
legally recognized. To make the point even more starkly, | imagine that a diffepemharried couple would
register shck if you were to suggest that the husband should undergo the intrusion of, and incur the significant
monetary costs related to, adopting each of the children who are born to the couple during the marriage to backstop
the legal presumption of paternity.
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provides certain protections against creditors and allows for the automatic descent
of property to the surviving spouse without probate); extensiahe benefit of

the homestead protection (securing up to $300,000 in equity from creditors) to
ond3 spouse and children; automatic rights to inherit the property of a deceased
spouse who does not leave a will; the rights of elective share and of (advieh

allow surviving spouses certain property rights where the decedent spouse has not
made adequate provision for the survivor in a will); entitlement to wages owed to
a deceased employee; eligibility to continue certain businesses of a deceased
spouse the right to share the medical policy of @spouse; thirgnine week
continuation of health coverage for the spouse of a person who is laid off or dies;
preferential options under the Commonwe@ltipension system; preferential
benefits in the Commorealti@ medical program . . . ; access to vetdfans
spousal benefits and preferences; financial protections for spouses of certain
Commonwealth employees (fire fighters, police officers, prosecutors, among
others) killed in the performance of duty; the iaple division of marital
property on divorce; temporary and permanent alimony rights; the right to
separate support on separation of the parties that does not result in divorce; and
the right to bring claims for wrongful death and loss of consortium, fand
funeral and burial expenses and punitive damages resulting from tort actions.

Exclusive marital benefits that are not directly tied to property rights
include the presumptions of legitimacy and parentage of children born to a
married couple; and ewudtiary rights, such as the prohibition against spouses
testifying against one another about their private conversations, applicable in both
civil and criminal cases. Other statutory benefits of a personal nature available
only to married individuals inctle qualification for bereavement or medical leave
to care for individuals related by blood or marriage; an auton@mily
membeO preference to make medical decisions for an incompetent or disabled
spouse who does not have a contrary health care ptbryapplication of
predictable rules of child custody, visitation, support, and removabfebtate
when married parents divorce; priority rights to administer the estate of a
deceased spouse who dies without a will, and requirement that surviving spouse
must consent to the appointment of any other person as administrator; and the
right to interment in the lot or tomb owned by @hdeceased spouse.

Where a married couple has children, their children are also directly or
indirectly, but no less auspicidys the recipients of the special legal and
economic protections obtained by civil marriage. Notwithstanding the
Commonwealtl® strong public policy to abolish legal distinctions between
marital and nonmarital children in providing for the support and earainors,
the fact remains that marital children reap a measure of family stability and
economic security based on their partegally privileged status that is largely
inaccessible, or not as readily accessible, to nonmarital children. Some of these
benefits are social, such as the enhanced approval that still attends the status of
being a marital child. Others are material, such as the greater ease of access to
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family-based State and Federal benefits that attend the presumptions@f one
parentage.'®®

The Supreme Judicial Court of Massachusetts compiled this list of the legal rights and
obligations associated with marriage in its decision extending the right to marry tessame
couples.In reading this list] canOt help but be struck dncietyOfelt needto facilitate mutual
protection and supportithin (at least some) lovingelationships.'®® By marrying,a coupleis
provided immediate access to a legal frameworkaffatds the couple a number pfotectiors,

among which are a special foiwh property ownership (i.e., tenancy by the entirety), homestead
protections, inheritance rights, survivorOs rights to a deceased spouseOs wages and to continue
deceased spouseOs busires®ss thealth coverage, access to pension and veteranOs benefits,
financial protections on the break of the relationship, the right to sue if a third party kills or
injures on®s spouseevidentiary privileges that protect the coupleOs private conversations,
gualification for leave to care for or support each otheine of illness or the death of a family
member, and the right to make health care decisions for each other in the absence of an advance
directive The facilitation of mutuaprotection and suppoalsoextends to the coupleOs children
who benefit from pesumptions of parentage aptedictable child support and custody rules in
the event of the breakp of the family. It should come as no surprise, then, that the
Massachusetts Supreme Judicial Court went ostate that(Jb]ecause it fulfils yearningsof
security, safe haven, and connection that express our common hyncaulitynarriage is an
esteemed institution, and the decision whetret whom to marry is among I momentous

acts ofself-definition.3% In fact, the court went so far as to comtehat,(w]ithout the right to
marryN or more properly, the right to choose to mékigne is excluded from the full range of
human experience and denied full protection of the laws fo@deowed commitment to an
intimateand lasting humare!ationship.@°

Some in theLGBT community disagree with this assessment of the importance that
should be accorded to marriaggecausenarriageis Qsjteeped in a patriarchal system that looks
to ownership, property, and dominance of men over women &ssisG% Importantly, thg
protestthat fighting for the legal recogrtion of samesex marriageQuill not transform our
society from one that makes narrow, but dramatic, distinctions between those who are married
and those who are not married to one that respextsencourages choice of relationships and
family diversity.3'° Some havealsoquestioned the headlong embrace of legal recognition and
regulation ofsamesex relationships by the stat@hen, so recentlythose samerelationships
were subject to criminaianction.’** Insteadof seeking the right to marry, some members of the
LGBT communityarguethat we should seek tridge the economic and privilege gap between

195 Goodridge v. Defd of Pub Health 798 N.E.2d 941, 9857 (Mass. 2003) (citations omitted).

1% seeTaunya Lovell BanksToward a Global Critical Feminist Vision: Domestic Work and the Nanny Tax Debate
3 J. GENDER RACE & JUsT. 1, 7 (1999) (OLaws reflect shared social values and play an important role in shaping
societal perceptions of these values.O).

197 Goodridge 798 N.E.2d at 955 (emphasis added).

19814, at 957.

19 paula EttelbrickSince when Is Marriage a Path to Liberatiom@printed inLESBIANS, GAY MEN, AND THE LAW

402 (William B. Rubenstein ed., 1993).

110 |d.; see generallyNANCY D. POLIKOFF, BEYOND (STRAIGHT AND GAY) MARRIAGE: VALUING ALL FAMILIES
UNDER THELAW (2008).

115ee generallfFranke supranote82.
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the married and thenmarried.3? They wouldfight for the recognition (in some cases legal, in
others not) thabther tyes of relationshipare equally valuable as marriggier the elimination

of marital canditions on access to governmenpgort andbenefits (e.g., health careousing,
Social Security and pension plajiisand for Ga larger effort tostrengthen the security and
stability of diverse households afamilies.3'® The focusof these LGBT criticss thus also
squarelyon facilitating the ability of those in relationships to protect and support each dtiger
key differencebeing thathese LGBT critics would not fetteiccess to legal and other structures
that facilitate mutual protection and suppatth any requirement that the relationship take a
marriagelike form.

In short, both those who extol the virtues of marriagd those who wish to knock
marriage from its privileged pedestalcognizethe central importance of mutual protection and
support inall loving and familialrelationshipswhether that mutual protection and support takes
place inside, outside, or in tlsadow of the lawGiven the generally acknowledgeckentrality
of mutual protection and support to committed relationships thel factthat the samsex
couples with whom | am primarily concerned in thigicle have already chosen to access the
publicly established framework for providing such protection and support by entering into a
marriage, civil union, or domestic partnership, it can only be expected that they will feel
compelledto shore up or restablish portions of that framework that the fedaral other state
governments have actively underminedcompletely erodedAs mentionedearlier,*** couples
may vary in the extent to which they shore up this framework of protection and support because
different couples will value different portions of this framework differently. Further contributing
to the variation between couples is the fact thtierent couples will have different levels of
resources, which means that some will do better than bttzers some will spend more than
others\ in shoring up the legal protections for their relationship. But this in no way changes the
compulsory nature ohese expenses; it simply makes the amount oftbetributiorOexacted
from samesex couplesvariabléN and, in all likelihood roughly progressivié in nature.And,
naturally leading us into a discussion of the external compulsion to make this contribmtion,
those who do not have the money to patysome or all othese expenses, the DOMAsnply
take in kind (that is, ifiorfeited legal protectionsyhat they cannot take in cash.

b. External Compulsion

The more conventional OcompulsionO that is asedoivith taxes is the external, legal
compulsion that the government uses to exact the required contribution from recalcitrant
taxpayersAs described immediately ate, most sameex couples are willing payers of the tax
imposed by the DOMAs. Tise coupksO internal compulsion to protect and support each other
and their childrerensures that they willake the necessary stépand incur the associated
monetary cosfs to shore up the legal protections tifm DOMAshave undermined or eroded
Some couples Wj however, find themselves financially unable to incur some or all of the
required Ocontribution.O The federal government and the states wHBOM®#s do not let
these OrecalcitrantO taxpayers off the hook.

112 Ettelbrick,supranote109, at 405;see alsdPOLIKOFF, supranote110, at 1010.

113 See Beyond SaméSex Marriage: A New Strategic Vision for All Our Families & Relationships
http://www.beyondmarriage.org/full_statement.hif@lly 26, 2006) (emphasis addesge generallyrranke,supra
note76.

14 See supraote3d7.
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As mentioned above, in thesiuations the tax imposed by the DOM acts much like a
property tax. When the government imposing a pitygax is unable to collect thex in cash, it
takes the propertgubject to tax in satisfaction tie taxes owedThe propertyis presumably of
some vale, and as a result, the government can sell the progertgashandusethe proceeds
as it sees fitSimilarly, when samesex couplegind themselves unable to payl or part ofthe
tax imposed by the DOMA® cash,the federal government and the statgh mini-DOMASs
take the unpaidax in kind. In other words, in lieu of cash, these governments are willing to take
someor all of the legal rights and obligations associated with ssememarriages, civil unions,
and domestic partnershipShese legal rigts and obligations arboth valuable''® and, as |
describemore fully below,**® akin to property. Though the government cannot sell this valuable
property to obtain cash in the same way that it can sell a piece ofolandsh when property
taxes aran arrars, this compelled contribution is nonetheless to the Osupport of government,O as
described in the next section.

3. OSupport of Governmedt

The final question that must be addesbis whether the contributioexacted from same
sex coupleshowever copulsory, isto theGupport of governmer®@Some might be wondering
how | can get past this hurdle, given thadstof the cost of replicating the legal protections of a
marriage, civil union, or domestic partnershigkes its way not into the coffers thie federal
government or the states with miDOMASs, but into the hands of privasttorneys and ancillary
service providersEven the cost of invoking the help of the courts often redounds not to the
benefit of the federal government or the stateth mini-DOMAS, but to the state where the
coupleresices (or previously residedandentered into their legal relationshigow, then,is this
compulsory contributio®tothe support ofthg governmerdimposing the burden on sarsex
couples?

The answerd this question lies in the literature sa-calledimplicit taxes.Economists
and tax academics draw a distinction betw@erplicitOandOmplicitOtaxes.**” Myron Scholes
and Mark Wolfson succinctly explain the distinction as follows:

[W]hen two assets ge rise to identical pretax cash flows, but the cash flows to
one asset are taxed more favorably than those to the other asset, taxpayers will bid
for the right to hold the tatavored asset. As a result, the price of theftaored

asset will increase Iaive to the price of the tadisfavored asset and the before

tax rates of return on the tdavored asset will decrease (relative to the befaxe

return on the taxlisfavored asset). And since the beftae cash flows for the

two investments are ideoal, the pretax rate of return for the faxored asset

will fall below that for the taxdisfavored asset. In important special cases, their

15 Could you really describe rights or obligations that have been classified by the U.S. Supreme Court as
Ofundamental g&e infranote178 and accompanying text, as anything less?

118 5ee infraPart IV.A.2.

Y17E.g, MYRON S. SCHOLES& MARK A. WOLFSON, TAXES AND BUSINESSSTRATEGY: A PLANNING APPROACH83D

99 (1992); Charlotte Cran&§ome Explicit Thinking About Implicit Taxes2 SMU L. Rev. 339 passim(1999);

Calvin H. JohnsonA Thermometer for the Tax SysteniteTOverall Health of the Tax System as Measured by
Implicit Tax 56 SMU L. Rev. 13 (2003); Michael S. KnollOf Fruit and Trees: The Relationship Between Income

and Wealth Taxe$3TAx L. Rev. 587, 598601 (2000); Michael S. KnollThe UBIT: Leveling an beven Playing

Field or Tilting a Level Ong?76 FORDHAM L. REV. 857, 87479 (2007).
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prices will adjust such that their aftexx rates of return will be the same to all

investors. In fact . . . , mhout further tax rule restrictions or market frictions, the
equalization of aftetax rates of return is a necessary condition for market
equilibrium.

Given differences in tax treatment, if aftax returns are to be equalized,
then beforegax rates ofreturn must differ across the assets. More lightly taxed
investments require lower befetax rates of return than do more heavily taxed
investments. As a result, investors pay taee®licitly on heavily taxed
investments and they pay taxesplicitly on lightly taxed investments through
lower beforetax rates ofeturn.

For example, consider the differential treatment of municipal and other bonds. The
interest on municipal bonds is exempt from federal inctaxé'® The interest on these bonds is
tax-favored when compared with the interest comparablecorporateor Treasurybonds,
because the interest on corporate and Treasury kisnudly taxable.Due tothe tax benefit
associated with municipal bonddj]nvestors bid up the prices of these municipahds such
that their befordax return is lower than the return on fully taxabtends.G?° Accordingly,
investors incorporateor Treasurybonds pay explicit taxes (i.e., the federal income tax imposed
on the interest that they receiyend investors imuricipal bonds pay implicit taxésin the
form of a reduced rate of return on an otherwise comparable investmargerfect market, one
would expect the explicit and implicit tax rats these comparable investmetatdeequal .***

To whom is thisimplicit tax paid?In the case of our municipal bond exampiee
implicit tax is paid tathe state or local governmerthat issuedhe bondsas that governmerns
the intended recipient of the benedt the federal income tax exemptiohhe state or local
government issuing the bondsceives the benefit of the tax exemptiamthe form of lowered
borrowingcosts.*?? Because these payments are not made directly fedeealgovernmenti.e.,
the government providing the tax exemption in this situati@@mme commentators have
criticized the application of th@axOlabel to thes@ayments.*?* But this view exalts form over

18 ScHOLES& WOLFSON supranotel17, at 8F84.

191 R.C. = 103 (2008).

120 5cHoLES& WOLFSON supranotel17, at 85;seeJohnsonsupranote117, at 13.

121 ScHOLES & WOLFSON supranote 117, at 888; seeJohnsonsupranote117, at 14 (OAax system with an
implicit tax lower than the maximum statutory tax rate is not a healthy tax system. Using the tax system to give
subsidies or incentives under such conditions is inefficient, even immoral. Paying directly with dollars is cheaper
and more efficien©).

122 5cHoLES & WOLFSON, supra note 117, at 87; Johnsonsupra note 117, at 16;see1 BORIS |. BITTKER &
LAWRENCE L OKKEN, FEDERAL TAXATION OF INCOME, ESTATES ANDGIFTS | 15.1.1. (1999) (OVth the waning of the
doctrine of intergovernmental tax immunity, Congress has preserved the exelffitiontax of interest on
municipal bondshs a kind of revenue sharing, enabling states and cities to borrow at interest rates lower than those
on taxabé obligations of similar qualit2). However, because markets are not petfeztpurchasers of the bonds

are typically able to capture part of the intended benefit for themselves. This is possible bechaséonceswill

tend todrive the implicit taxrate down to that of the marginal investor, thereby creating a windfall for anyone who
pays explicit tax at a rate dfier than the marginal investdCHOLES & WOLFSON supra note 117, at 9697,
Johnsonsupranote117, at 1B18.

12 5ee, e.g.Johnsonsupranote117, at 13 n.2 (The term@mplicit taxOis conventional, but it is in some senses a
terribly misleading name. Ehimplicit tax does not provide any revenue for the federal government to pay for the
Marines or other government progra}.David A. Weisbactmplications of Implicit Taxes$52 SMU L. Rev. 373,



29 TAXING CIVIL RIGHTSGAINS [31-Aug-08]

substance, making it inconsistent with how a @@vyglassification as &axOis normally
determined.*?* In fact, as Scholes and Wolfshave explainedjt]his taxing scheme, which uses
implicit taxes to subsidize municipal spending programs, is similar to an alternative scheme in
which all bonds (including municipal bonds) are fully taxable at the federal level and the federal
governmentremits the tax collected on municipal bonds to each issaitigrity.3%° Thus,
echoing the insights of tax expenditumealysis,**® Scholes and Wolfson make it clear that
implicit taxes(such as thospaid by municipal bond holders) are the equivatdrexplicit tax
payments to the federal governmaoiupled with afederalspending program diréng those

funds tothe state and local governments that are itended ultimate recipients of the
governmer® largesse.

Similarly, the monetary costhat thefederal and state governmeimgpose on samsex
couples through the DOMAs can be viewed as the equivalent of theitrapmf an explicit tax
on thase coupleshat is used to fund direct spending program that provides monesards to
thosewho facilitate theintendederosionof LGBT civil rights gains.**’ Even whena samesex

374 (1999) (Olmplicit taxes are misnamed. Implicit taxesnat taxes in the sense of the confiscation of resources
by the government. They are simply asset price adjustments in response to a tax benefit or detriment.O).
124 See supranotes60B61 and accompanying text. Similarly, in describing the constitutional limitations on taxation
in Australia, Miranda Stewart and Kristen Walker note that the Australian courts have not adopted a rigid
conception of a payment to the suppafrgovernment either: Olt has been held that . . . a levy may be a tax in certain
other circumstances, for example, where it is exacted Oby-pubbn authority® or for payment to a private
organization rather than into Consolidated Revenue, albeit f@public purpose0.0 Miranda Stewart & Kristen
Walker, AustraliaN National Report15MIcH. ST. J.INT@ L. 193, 212 (2007) (footnotes omitted).
125 ScHOLES & WOLFSON supra note 117, at 87. It is worth underscog that what makes the OtaxO label
appropriate, according to Scholes and Wolfson, is not that the implicit tax is actually paid to a state or local
government; that is merely a fortuitous happenstance because implicit taxes can be paid to anyone.h@ather, w
makes the OtaxO label appropriate is the fact that the implicit tax is the equivalent of the federal government (the
government that, in this case, created the implicit tax) imposing an explicit tax on the interest earned on municipal
bonds and then awting a direct federal spending program funneling the tax revenue raised from that explicit tax to
(in this case, coincidentally) state and local governments.
126 For a description of tax expenditure analysis and the numerous critiques of it, see Anféanti,Crit Identity
Crisis?, supranoteb9, at 71'#44.
127 50me might argue that the DOMAs do not impose a tax at all, but merely a fee for the recognition of the legal
relationships among sarsex partners and their children. i¥hargument is, however, misguide@ne of the
hallmarks of a fee is a direct relationship between the fee being charged and the value of either the benefit being
provided to the fepayer or the burden being created by thepgfager.E.g, Chamberlainsupra note54, at 17377,
Spitzer,supranote53, at 353;see, e.g.United States v. U.S. Shoe Corp., 523 U.S. 360, 370 (1998); Massachusetts
v. United States, 435 U.344, 464 (1978); Lightwave Techs., L.L.C. v. Escambia County, 804 So. 2d 176, 180
(Ala. 2001); Marion v. Baioni, 850 S.W.2d 1, 2 (Ark. 1993); State v. Medeiros, 973 P.2d 736, 742 (Haw. 1999);
Bolt v. City of Lansing, 587 N.W.2d 264, 269 (Mich. 1998); ¥@ounty Citizens for Fair Taxation v. Clay County
CommOn, 452 S.E.2d 724, 727 (W. Va. 198d®; alsoTreas. Reg. & 1.964(a)(2)(i) (as amended in 1991) (O[A]
foreign levy is not pursuant to a foreigountry® authority to levy taxes, and thus is no&xs, to the extent a person
subject to the levy receives (or will receive), directly or indirectly, a specific economic bengfibm the foreign
country in exchange for payment pursuant to the @yy.

In the caseof the DOMAS, there is no relatiotsp whatsoever between the amount paid by ssexe
couples and the benefits provided by, or burdens imposed upon, the federal or other state governments. In most
cases, the amount being paid has a direct relationship to only one thing: the hourly chiaegeoapleOs attorney,
who has been asked to prepare all of the necessary documents to secure legal recognition of the coupleOs relationshi|
(to the extent possible). Similarly, the cost of any ancillary services bears a direct relationship only tolyrateo
or pertransaction charge of the service provider. Morecagmentioned in the text abowbe amount charged for
judicial proceedingd for example, a judicial name change or an adoftibas a direct relationship only to the cost
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couple cannot afford to pay thex imposed by the DOMAsSnh cash, theactions of the
governmenstill mimic this combination of an explicit tax with a direct spending prodiama
taking of value from one taxpayer and a transfer of that value to andffleen a samsex
couple is without the requisite cashe governmentakes some or all of thealuablelegal rights
and obligationsassociated witlthe coupleOs marriaggyil union, or domestic partnershim
satisfaction of théax.'?® As mentioned abovehé government cannairn around andell these
rights for cash, but it need not doiscorder to achieve itpurposeFor the purpose of imposing
this tax on lesbiaand gay families is not to raigenerakrevenue,*?° butto protect presere, and
enhane the valueof socalled traditionamarriage.**° Thus, the governmentakesthe valuable
property of onegroup (i.e., samsex coupls) in order to enhance the value of the property of
anothergroup (i.e., married differerstex couples This is no less a transfer than the combination
of an explicit tax collected in cash coupled with a direct spending program in which that cash is
awardedo those who facilitate the intended erosion of LGBT civil rights g@nsordingly, in
substance, even if not in form, the compulsory contributions exacted frorassangeuples by
the DOMAs areio the Gupport of governmer@®Much like tax provisions #it act as disguised
pendties'®! these contributionéwhether made in cash or in kindirectly further the interest of
the government in discouraging the legal recognition of ssewecouples and their families by
making that recognition either more expgasor, in the case of those who cannot afford the
expense, of limited significance.

Interestingly,whenviewed from this perspective, the federal and state governnietts
have enactedOMAs are able to force sarsex couples to fundheir own government
sponsored oppressiomhey arealsoable to turn those who are ostensibly trying to help same
sex couplexope with this oppressiofe.g., attorneys, adoption agencies, etc.) into unwitting,
paid accomplices ithatconcerted effort to oppresEhose samsex couples who cannot afford
to fund their own oppression are relegated to standing by powerless as the federal and state
governmentsnsteadtake awaythe valuable property that the couples do have; narteard

to the governmat of the state providing these services, and not to any benefit provided by, or burden imposed upon,
the federal or other state governments.
128 |n fact, even when a sarsex couple can afford to pay the entire amount of the OcontributionO in cash, the
federal government and the states with RX@MAs still take part of the coupleOs valuable legal rights and
obligations in kind because there are certain legal rights and obligations that only the state can provide (i.e., these
rights and obligations cannbé recreated through the execution of documents or undertaking of legal proceedings).
See supranote48.
129 As is the case with any tax penakge infranote131, the government would probably bdigkted to collect no
Eg())( at all, because that would mean that it had completely eliminated the behavior to be discouraged.
As Representative Henry Hyde, the Chairman of the Judiciary Committee, stated during the
Subcommittee markup of H.R. 339B{S]amesex marriage, if sanctified by the law, if approved
by the law, legitimates a public union, a legal status that most people . . . feel ought to be
illegitimate. . . . And in so doing it trivializes the legitimate status of marriage and demegns it b
putting a stamp of approval on a union that many people . . . think is immoral.O

H.R. REP. NO. 104664, at 16 (1996). Incidentally, this tax penalizes s@®e couples for having the audacity to
seek access to the rights and obligations of marriBegsd. at 3183 (addressing the possible applicatiorRoimer

v. Evans 517 U.S. 620 (1996), which struck down a Colorado constitutional amendment on equal protection
grounds because it was motivated by-gaty animus, to the federal DOMA).

131 1 BITTKER & LOKKEN, supranote122, ! 20.3.3 (explaining how the disallowance of deductions for fines and
penalties on grounds of frustration of public policy (now codified at I.R.C. & 162(f) (2008)) does not merely
presere the sting of the fine or penalty but rather acts as an additional tax penalty on the activity).
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fought legal protectionghat they hadacquiredfor themselves and their children when they
married or entered into a civil union or domestic partnership

V. RAMIFICATIONS OF AFFIXING THE OTaX OLABEL ON THEDOMAS

Having now established that the DOMAs meet the technical definition offathey
exact from samsex couples who have entered into a marriage, civil union, or domestic
partnership a compulsory contributitmthe support of the governm#hive can now turro a
discussion of the repercussions of recharacterizing these measQamess®

Naturally, he power to tax ifar from unlimited after all, as is so often repeatetheD
power to tax involves the power tiestroy.G% Labeling the DOMAsQaxe©will therefore
trigger the respective federal and state constitutional restrictions on the potesridin the
first section of tis Part, | will explore the restrictions on the imposition @ifrectO taxes
contained in the federal constitutiofihen, in thenext sectionl will explore theQuniformityO
requirement that appears in many state constitutiinally, in the event that such constitutional
challenges are unavailable or unavailing, | will conclude this Part with a discussion of how a
robust notionof tax equity requires this additional tax on lesbian and gay families to be taken
into account when determining the justness of the distribution of the overblitden

A. APPORTIONMENT OHDIRECTTAXES

On its face, theonstitutionalgrant of taxingpower to the federal government appears
plenary;*** however that power is subject tbmitations.**> On the one handhé Uniformity
Clause requires thaill Duties, Imposts and Excises shall be uniform throughout the United
States.G*° This clausehas beeteld to require only geographical uniformity: the standards that
apply in one state must apply in all other statesves3*’ On the other hand, two separate
clauses othe U.S. Constitution require the apportionmbptpopulationof all QlirecOtaxes
(other than incomeaxes).®*® This apportionment requirement is raore significant hurdle,
because itQies a stal@® share of the total diretax liability to its share of the nati@
population, measured using the currently applicable censes3*° Indeed Capportionment

132McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 431 (1819).

133 For a sampling of other, neax constitutional arguments for striking down the DOMAs, sg®a note9.
134U.S.ConsT. art. |, & 8, cl. 1 (The Congress shall have Power To lay and collect Taxes, Duties, Imposts and
Excises, to pay the Debts and provide for the common Defence and general Welfare of the United.Stjtes

135 ee JensenAre Consumption Taxes Constitutionat®ipranote52, at 233®40 (OAlthough the power [to tax]

has therefore been described as plenary, the Constitution prescribes several limitationspoweh& (citation
omitted)); id. at 2389 (O[T]he conventional wisdom that the taxing power was intended to be plenary, without
significant restrictions, is not supported by the historical evidence©3}lIso idat 234%50.

1%y.s.ConsT. art. 1, 2 8, cl 1.

137 JensenAre Consumption Taxes Constitutionad@pranote52, at 2340.

138 y.S.CoNnsT. art. I, & 2, cl. 3 (Representatives and direct Taxes shall be apportioned among the several States
which may be inclued within this Union, according to their respective Numbers .0) (amended in 1868 and
1913);id. & 9, cl. 4 (Mo Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or
Enumeration herein before directed to be taR@rfanended in 1913)see alsdd. amend. XVI (exempting income
taxes from this limitation).

139 JensenAre Consumption Taxes Constitutionad@pranote52, at 2341.
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among the states commonly turns out to be a silly requiref@dstrd[] and inequitab@yhich
hobbles direct taxes and makes them impossibleractice to use. 3*°

Erik Jensermasexplairedthe relationship between the apportionmemt aniformity
requirements as follows:

The uniformity and apportionment rules have quite different focuses. Indeed, the
two rules are set up to be mutually exclusive: taxes other than direct taxes are not
subject to the apportionment requirement, anduthrmity rule cannot apply to
apportioned direct taxes. Under the case law, a levy is governed by one rule or the
other, but not both. The idea that some levies might fall outside the scope of both
ruleN a possibility that was once taken seriotishyas félen by thewayside.**!

It will thus be necessary to determine whether the tax imposed by the federal DOMA should be
characterized afl) a direct tax subject to the apportionment requiremei(®)oan indirect tax

(to use the conventional shorthand @uties, Imposts and Excisgssubject to the uniformity

rule. If it is an indirect taxthe federal DOMAwiIll likely be upheld because it applies on a
geographically uniform basis throughout the country. In contrast, if it is a dire¢héafederal
DOMA will likely be found unconstitutional because it is neithercafipned by population nor

a tax on income.

1. (DirectOTaxes

As historian Robin Einhorn has notégh]lthough several of the framers and a handful of
the natio3 early legislators proposeéfiitionsN and many lawyers, judges, and legal scholars
have weighed in over the two centuries since khiéve question of whether any particular tax
should be defined as a direct tax appears to remain opertaeiagr(*> Nonetheless, Einhorn
identifies taxe n land, polls, slaves, or property gener@ig the one@nost likely to count as
@irec® at the time the Constitution wasafted.!*® In fact, the Constitution itself makes
abundantly clear that a poll tax (also called a head or capitatipis adirect tax, because it
specifically appliesthe apportionment requirement @apitation, or other direcfax[es].G**
Early on, the Supreme Coumrgistered its understandirtiat real estate taxes aamso direct
taxes.'*° Later, inPollock v. Farmer®Loan & Trust Ca.the Supreme Coutteld that permsnal
property taxes are likewisgirecttaxes.*® Although theSixteenth Amendment later overturned
the Pollock Cour@ further holding that income taxes on real and personal property are
derivatively directtaxes,the Supreme Court ha®nfirmedthat the Sixteenth Amendment did

140 Calvin H. Johnsompportionment of Direct Taxes: The Faup in the Core of the Constitutioid WM. & MARY
BiLL RTS.J. 1, 3 (1998).

141 JensenAre Consumption Taxes Constitutionas®pranote52, at 2341 see alsalohnsonsupranote140, at 55
(OUnder a doctrine developed by the Supreme Court, Oexcise taxes,0 as well as the impost or customs duties, ha
been excluded from Odirect tax,0 so that thegtdmve to be apportioned.O)

142 R0BIN L. EINHORN, AMERICAN TAXATION , AMERICAN SLAVERY 160 (2006).

“31d. at 186.

144y.s.ConsT. art. 1, = 9, cl. 4.

145 Hylton v. United States, 3 U.S. (3 Dall.) 171, 175 (1796) (ChaseadJat 176 (Paterson, Jijl. at 18 (Iredell,
J.); see EINHORN, supra note 142, at 160; JenserMeaning of Olncomg supra note 52, at 106®70; see also
Johnson,supra note 140, at 70 (OReal estate taxes were the heart of the state tax sgstémastime of the
Constitution so that all speakers would have considered land taxes to be direct . . . .O).

146158 U.S. 601, 628 (1895).
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not disturb the classification of personal property taxes as diest'*’ Moreover,on several
occasionsthe Supreme Court hasaffirmedthe notionthat taxes othe ownership ofeal and
personal property are direct tax®sbject to the apportionmeretuirement.**®

Outside ofthese limited categoriel and, in some cases, even with regardham™N
there has been significant academic debate over the distinction between direct and indirect taxes.
Erik Jensen has argued that]irect taxes are taxes that are not indirect taxes and that are
imposed by the national government directly on individuasggally without the stat€serving

147

[I1tis to be observed that although from the date oHyiéon Case, because of statements made

in the opiniongn that case, it had come to be accepted that direct taxes in the constitutional sense
were confined to taxes levied directly on real estate because of its ownershifixteenth]
Amendrent contains nothing repudiatiray challenging the ruling in theoRock Case that the

word Odirect@ad a broader significance, since it embraced also taxes levied directly on personal
property because of its ownership, and therefore the Amendment at least impliedly makes such
wider significance a part of the Constitrl a condition which clearly demonstrates that the
purpose was not to change the existing interpretation except to the extent necessary to accomplish
the result intended; that is, the prevention of the resort to the sources from which a taxed income
was deived in order to cause a direct tax on the income to be a direct tax on the source itself, and
thereby to take an iname tax out of the class @cises, duties and imposts and place it in the
class of direct taxes.

Brushaber v. Union Pac. R.R. Co., 24(5U1, 19 (1916).

Bruce Ackerman has suggested that, had the ONew Deal RevolutionO not so quiektyadide the
established constitutional understandings of ttloehner ergO the Supreme Court would have, in due course,
overruled this interpretation dlie direct tax clauses. Bruce Ackerm@axation and the Constitutip®9 CoLuM. L.

Rev. 1, 4817 (1999). Nonetheless, as the tense of the previous sentence clearly indicates, this suggestion is nothing
more than speculation about what might have happkaddistory taken a different course.

148 Fernandez v. Wiener, 326 U.S. 340, 352 (194%)o(Qress may tax real estate or chattels if the tax is
apportioned, and without apportionment it may tax an excise upon a particular use or enjoyment of prdpesrty or
shifting from one to another of any power or privilege incidental to the ownership or enjoyment of p@perty.
Bromley v. McCaughn, 280 U.S. 124, 136 (1929)/tde taxes levied upon or collected from persons because of
their general ownership of pregy may be taken to be diret¢his court has consistently held, almost from the
foundation of the government, that a tax imposed upon a particular use of property or the exercise of a single power
over property incidental to avership, is an excise whiateednot be apportioned. . .O (citation omitted)). at

139940 (Sutherland, J. dissenting)S{Ace the Pollock Case, however, we know that a tax on property, whether real

or personal, or upon the income derived therefrom, is direct; and that t@ leay by reason of ownership of
property is totax the property.O); Knowlton v. Moore, 178 U.S. 4E883(1900) (holding that an inheritance tax

was not a direct tax because it was imposed upon the transfer of property at death and not merely orsttip owner

or possession of property as such).

149 Ackerman, for example, has expressed a personal belief that the Supreme Court should limit the application of
the apportionment requirement to capitation tik#se only form of OdirectO tax specifically mentioned in the text

of the ConstitutioN and repudite the repeatedly reaffirmed understanding that real estate taxes are likewise
OdirectO taxes. Ackermaupra note 147, at 58. Ackerman urges this repudiation because the apportionment
requirement has its romin the accommodation of slavery, and OAmerican law should leave no stone unturned in its
effort to root out any residue of its original compromise with slad\ergd the Odirect taxO clause is a small, but
potentially damaging, stonel@ NotwithstandingAckermanOs laudable motivations, his proposed interpretation is
profoundly antitextual, as it disregards the specific mention of OotherO direct tax&s @ONST. art. |, & 9, cl. 4.

In addition, Ackerman misses the extent to which the accommodat&avelry permeated the structure of our early

tax system (being far from confined to the direct tax clauses) as well as the ways in which it continues to influence
how we think about taxatiotsee generallyEINHORN, supranote142 see also generallinthony C. Infanti,Tax as

Urban Legend 24 HARV. BLACKLETTER L.J. 229 (2008) (reviewingEINHORN, supra note 142). Furthermore,
Ackerman does not even contemplate the |bi#gi broached in this article, of reclaiming the tainted direct tax
clauses for the purpose of fightidgather than fosterirg oppression.
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as filters of the nationglower.G>° According to Jensen, indirect taxes are confined to duties,
imposts, and excises imposed on articlesoosumption.*** In a later article, Jensen summed up
his thoughts on the differea between direct and indirect taxes as follows:

The founders understood indirect taxes, but not direct taxes GhifmbleOThe
burden was assumed to fall on the ultimate purchaser: even if the seller is legally
obligated to remit the tax, the prigaid will have the tax embedded in it. In
contrast, direct taxes (subject to apportionment) are imposed directly on
individuals who are expected to bear the burden ofattes.**>

Calvin Johnsorhastaken issue with Jensé interpretation of the directxaclauss,
asserting that the evidence in support of JeBseading is conflicting and th&o]ptimal tax
policy in the twentieth and twenfyrst centuries should not be governed by reading tea leaves or
looking to such isolated eighteenth centurseges.3°® Johnsonproffers insteadwhat he
describes as @unctional[], but ahistoricalfp approach to defining diret¢sxes.*** He would
interpret the term to apply onl§do head taxes and requisitions from the several states, but
nothingelse.3°° Under Johnsd8 reading of the Constitution:

Apportionment should be required when it is reasonable and convenient, but not
when apportionment would lead to perverse results. Apportionment would never
make any kind of tax impossible, and Congress would then planary power

over the subject and manner of federal tax, as the Framers originally intended.
The definition preserves the grand purposes of the Constitution and prevents
absurdity, sloughing off only a silkequirement.**®

Johnson grounds this reading of the apportionment requirement in applications of the legal
maxim ejusdem generiand the doctrine afy pres.*>’ He also relies on a similar reading by the
Supreme Court in its first decision addressing the apportionmentestant,Hylton v. United

States which was decided in 1796 by a court populated with framers and those influential in the
ratification debates.**®

150 3ensenAre Consumption Taxes ConstitutionadBpranote52, at 24@.

114, at 239405.

152 JensenMeaning of Olncomg8supranote52, at 1075.

133 Johnsonsupra note 140, at 6870. Jensen responds to Johnson in Erik M. Jers&rpreting the Sixteenth
Amendment (By Way of the Diréldx Clauses)21 CoNST. COMMENT. 355 (2004). The two also took their debate
to the pages ofax NotesSeeErik M. JensenThe ConstitutiorMatters in Taxation100TAX NOTES 821 (2003);
Erik M. JensenJensenOs Response to JohnsonOs Response to JensenOs Response to JohnsonOs Response to Je
100 Tax NOTES 832 (2003); Calvin H. Johnsomarbie Dolls in the Archeological Dig: Professor Jcmm
Responds100 TAx NOTES 832 (2003); Calvin H. JohnsoRurging out Pollock: The Constitutionality of Federal
Wealth or Sales Ta®7TAx NOTES1723 (2002).

154 Johnsonsupranote140, at 71.

155|d.

1%%|d. For adescription of how the apportionment requirement can lead to perverse restittsas&el 2.

71d. at 72, 78.

1%81d. at 7H77.
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Bruce Ackerman arrives at much the same interpretation as Johnson, albeit by a different
route.*>® Ackerman sinfarly proposes a return to a more limited construction of the phrase
Qlirecttax.3°° He grounds his proposal in the fact that the direct tax cl&disesot represent an
independent judgment about the proper system fectdtaxation, but were part&parel of a
larger compromise over slavery at the Philadelplanvention.3® In view of the
Reconstruction Amendmefisepudiation of thelhatior® bargain withsavery, 3®%Ackerman
like Johnsonadvocates a return to the restrained interpretation of the threclauses found in
the Supreme Cou# decision irHylton.*®3

2. DOMA as aDirect Tax

Fortunately, we can skirt this stimulating academic debate over the most appropriate
interpretation othe direct tax clauseshe focus of my analysis here is notwhether Jensen,
Johnson, or Ackerman is correct, but on developing a position that can be credibly advanced in
litigation contesting the constitutionality of the federal DOMA. Naturally, such a position is
better grounded in the established judicial ustderding of the scope of the direct tax clauses
than in academic debates that hdues fareluded aclear resolutiorof the question

As mentioned at the outset of the previsedtion,'®* the Supreme Court has repeatedly

reaffirmed the notion that taxes on the ownership of real or persom@riyr@re direct taxes.
What | will suggest here is that the federal DOMA operates, in essence, as a tax on the
ownership of property and, therefostould be classified as a direct taxder this line of cases.

Marriage civil unions, and domestic partnerships am®mst commonly viewed as
contractial relationships.’®> Nevertheless contractual and property interests are not

159 Ackerman,supranote 147, at 2 n.1;see id.at 15 n.50 (describing the wayswrich Ackerman parts company

with JohnsonOs interpretation of the phrase Odirect taxQ). Jensen responds to Ackerman in Erik Mxad#asen,

and the Constitution: How to Read the Direct Tax Clap$bg.L.& PoL. 687 (1999).

19914, at 5EES.

16114, at 4;see id.at P13 (describing the origins of the direct tax clauses).

18214, at 25.

1831d. at 58. Ackerman advocates this approach in connection with his defense of a wealth tax proposal that he had
formulated with Anne Alstott. As mentionesdipra note 149, on a personal level, Ackerman actually goes further

and advocates an even more limited interpretation of the direct tax clausesHyftder For criticism of that
position, see the discussienpranote149

164 See suprmotesl45Dl48and accompanying text.

185E g, ALA. CoDE & 30:1-19(c) (2008) (Marriage is a sacred covenasblemnized between a man and a woman,
which, when the legal capacity and consent of both parties is present, establishes their relationship as husband and
wife, and which is recognized by the state as a civil cOn®}&tLASKA STAT. & 25.05.011(a) (Z¥) (Marriage is

a civil contract entered into by one man and one woman that requires both a license and solef®yjZatioRaMm.

CoDE & 420(c) (2008) (Ko contract of marriage, if otherwise duly made, shall be invalidated for want of conformity

to therequirements of any religious s&};CONN. GEN. STAT. & 46B38mm (2008) (Al civil unions in which one

or both parties are citizens of this state, celebrated in a foreign country, shall be valid, provided: (1) Each party
would have legal capacity to mtwact such civil union in this state and the civil union is celebrated in conformity
with the law of that country . . .O)GA. CODE ANN. & 193-2(a) (2007) (Do be able to contract marriage person

must . . . .OBHAW. REv. STAT. & 5721 (2007) (@ order to make valid the marriage contract, which shall be only
between a man and a woman, it shall be necessary .thad)|pAHO CODE ANN. & 32201(1) (2007) (Rarriage is

a personal relation arising out of a civil contract between a man and a womab)jowA CobDE & 595.1A (2007)
(QViarriage is a civil contract . . .O);KAN. STAT. ANN. & 23101(a) (2006) (The marriage contract is to be
considered in law as a civil contract between two parties who are of opposid;sexCiv. CoODE ANN. art. 87

(2008) (@he requirements for the contract of marriage.are.O)MIcH. CoMP. LAws @ 551.2 (2008) (@arriage is
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incompatible in fact, contacts carN and dd\ give rise to property rights. For example, my
status as a tenured professor of law at the University of Pittsburgh arises out of my employment
contract with the universityyet, the courtshave recognized that tenured professors at public
universities hold a property interest in their tefor purposes of the federal constitutional
guarantee of due processlaf.*®®

Similarly, once contracted, a marriage, civil union, or domestic partnership gives rise to a
whole host ofegalrights aml obligations bothwithin the couple iad vis-"-vis the state and third
parties.For example, a surviving spoueight to an elective share of a deceased sestate
embodies both a legal right in the surviving spouse to a certain portion of tlied&cestate
and a legal obligation on the part of the decedent to provide for the surviving spouse following
death.*®” Spousal immunity from testifying in court embodies both a legal right in spouses not to
be forced to testify against each other and allefgligation on the part of the state not to invade
the privacy of legally recognizashions.*®® Tenancies by the entiretyay embody both a legal
right in the spouses to hold property free of claimghefr individual creditors and a legal
obligation on the part ahosecreditors to look elsewhere fpayment.'®® These are but a few

a civil contract between a man and a wo@BNEV. REV. STAT. ANN. @ 122.010(1) (2007) [@arriage, so far as its
validity in law is concened, is a civil contract. . .O)N.D. CENT. CODE & 1403-01 (2007) (@arriage is a personal
relation arising out of a civil contract between one man and one womanO)N.J. REV. STAT. ANN. & 37:17
(2008) (The licensing officer is hereby empowerto issue marriage or civil union licenses to the contracting
parties. . . .O)OR. REV. STAT. @ 106.010 (2007) Marriage is a civil contract. . .O); 23PA. CONS. STAT. @ 1102
(2007) (OMARRIAGE.OA civil contract by which one man and one womanetaach other for husband and
wife.0); WASH. REv. CODE ANN. & 26.04.010(1) (2008) Karriage is a civil contract . . .O);WIs. STAT. ©
765.001(2) (2007) (e consequences of the marriage contract are more significant to society than those of other
contracts, and the public interest must be taken into account adp@s. Laws Adv. Sh. No. 9% 3(1) (Lexis)
(effective Jan. 1, 2008)0OOMESTIC PARTNERSHIPMEANS A CIVIL CONTRACT ENTERED INTO IN
PERSON BETWEEN TWO INDIVIDUALS OF THE SAME SEX WHO ARE AT LEAST 18 YEARS OF AGE,
WHO ARE OTHERWISE CAPABLE AND AT LEAST ONE OF WHOM IS A RESIDENT OF OREGOW.
186 Univ. of Pittsburgh v. United States, 507 F.3d 16% (3t Cir. 2007) (Scirica, J. dissenting) (federal tax dispute
over whether early bugut payments constituted FICA OwagesO or were made in exchange for property rights in
tenure);see Perry v. Sinderman, 408 U.S. 593, 601 (1972) i@itten contract withan explicit tenure provision
clearly is evidence of a formal understanding that supports a t&clam of entitlement to contindeemployment
unless sufficientd@us&is shown. Yet absence of such an explicit contractual provision may not alwagiede
the possibility that ateacher has ropertyinterest in reemployment));id. at 60304 (Burger, J. concurring)
(Orhe Court holds today only that a stat@ployed teacher who has a right teeraployment under state law,
arising from either an gxess or implied contract, has, in turn, a right guaranteed by the Fourteenth Amendment to
some form of prior administrativer academic hearing on the cadse nonrenewal of his contract); N.D. State
Univ. v. United States, 255 F.3d 599, 605 (8th €001) (in the context of holding that early boyt payments to
tenured professors were made in exchange for property and contractual rights and were not wages for tax purposes,
stating: Ofie parties agree that tenure is a protected property right. Iithisit, a tenured professor at a state
institution not only has a constitutional right to proeead due process, but also hassGbstantive due process right
to be free from discharge for reasons that @mbitrary and capriciou§or in other wordsfor reasons that are
trivial, unrelatedo the education process, or whaligsupported by a basis in fact.00).
167 SeeRESTATEMENT (THIRD) OF PROPERTY. WILLS AND OTHER DONATIVE TRANSFERS® 9.1 cmt.b (1991) (e
purpose of the elective share is to grant deeedentsurviving spouse an appropriate protection against being
disinherited. The prevailing view of marriage is that it is an economic partnership, which imports a goal of
e%ualizing the marital assefy.
168 See3 WEINSTEING FEDERAL EVIDENCE @ 505.@ (Joseph M. McLaughlin ed., 2d ed. 1997) (describing two
geigstinct marital privileges that exist under the Federal Rules of Evidence).

[T]he advent of mutual control prompted protection of both sp@istsests and consequent

denial of creditor acces® either spoud® interest. In a few other states, a sp@isedividual
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examples of the numerous legal rights and obligations that are associated with meiniibge
unions, and domestic partnershipsl that dect thespousesthe state, and thinobrties.*”°

Taken togetherthe sundry legal rights and obligations associated with mayrcage
unions, and domestic partnershgre much like the bundle of righ@@ndthe obligationsthat go
with them) that conpose every piece of property, whether real or persaaalgible or
intangible.!’* With respect to tangible propertymang the most commonly mentioned rights in
this bundle are the powseto possess the property, to use it, to exclude others from it, and to
alienateit.”? Although the rights (and obligations) associated withrriage, civil unions, and
domestic partnershipare not a form of tangible property, one can detect in these rights (and
obligations) analogous powers to possess the propenge it to exclude others from it, ano
alienateit.!”® For example,tte spouses have the power to use this property; that is, to enjoy the
many legal benefits accorded toheir relationship As evidenced bythe discussionin the
previous paragrapbf spousaimmunity from testifying in court and tenancies by the entjrety
the spouseskewise have the power to exclude others (whether the state or third parties) from
their relationshipFurthermore, thepouses are able to relinquish or compromise (i.e., aégna
certain of the legal rights that attend their marital status (ergughprenuptial agreements).*”
Moreover, the spouses are the only ones who can relinquish their marital status by pursuing
dissolution of their relationship.

Some may recoil at théhought of labeling thestore of legalrights and obligtions
associateavith marriage, civil unions, andomestic partnershis a form of propertyAfter all,
marriage has a weknown history as highly patriarchainstitution:

By marriage, the husbdrand wife are one person in law: that is, the very being

or legal existence of the woman is suspended during the marriage, or at least is
incorporated and consolidated into that of the husband: under whose wing,
protection, anatover,she performs everyitg. . . . Upon this principle, of a union

interest is subject to levy and execution. A purchaser of such an interest at an execution sale
becomes a tenant in common with the other spouse, but with no right to force maktitiew

states permit creditors of either spouse to satisfy debts out of the entirety, thus severing it and
destroying the right of survivorship. In still other states, the common law prevails such that a
judgment entered against a husband or wife ind&fi does not give rise to a valid lien against
property held as tenants by the entirety.

7 RICHARD R. POWELL, THE LAW OF REAL PROPERTY & 52.03[3] (Patrick J. Rohan rev. ed., 200@potnotes
omitted).

10 For further examples, seseipratext accompanying notE5. In addition, as mentioneslipratext accompanying
note33, there are more than one thousand federal statutes in which marital statastés & the determination of
legal rights, benefits, and privileges.

"1 see generallfzoutam U. Jois, NotéMlarital Status as Property: Toward a New Jurisprudence for Gay Rights
41 HARV. C.R-C.L. L. Rev. 509 (2006) (arguing that marital status andlégal rights and obligations associated
with marriage should both be considered a form of property for purposes of the Fifth AmendmentOs Takings
Clause).

172 5ee, e.g.Phillips v. Wash. Legal Found., 524 U.S. 156, 170 (1998); Loretto v. TeleproMatgrattan CATV
Corp., 458 U.S. 419, 4886 (1982).

173 SeeJois,supranote171, at 538.

174 See, e.gUNIFORM PREMARITAL AGREEMENTACT & 3.
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of person in husband and wife, depend almost all the legal rights, duties, and
disabilities, that either one of them acquire byrttzeriage.*"®

For this reason, | would like to clarify that | am not asserting theteeither spouse becomes the
property of the other upon marriageugonentering into a civil union or domestic partnership.
Rather, 1 am arguing that each spouse has a property interest in the store of legal rights and
obligations associated withe marriage, civil unionpr domestic partnership. Characterizing the

sum of these legal rights and obligations as a form of properngtithe same thing as saying

that either spouse is the property of the other. To return to the tenure exduopéeno one

would argue eithethatl am the property of the University of Pittsburgh or that the University of
Pittsburgh is my propertgimply because the universityOs grant of tenure under the terms of my
employment contract has giveseto a protectable propgrinterest.

As a tax, the federal DOMR taken in conjunction with the state miRDMASs that it
encourages, facilitates, and feedsadtf N falls squarely on the spouses® property interest in the
legal rights (and obligations) associated wiiteir marriage, civil unionpr domestic partnership.

The incidence of this tax on lesbian and gay famiiesomes clear upon considering the effect

of nonpayment of the tax on the couglad their childrenlf a couple refise§ or, more likely,

simply cannot fiordN to pay the taxi.e., if the couple refusBkor cannot afforfll to draft the
necessary legal documents and undertake the required legal proceedings for the recognition of
their relationshipwith each other and their childigrthen the federal governntegin complicity

with the states that have miDIOMAs) essentiallyGoreclossO on thoselegal relationships,
extinguishing the coupf® legal rights and obligation@ot to mention their childrenOs legal
rights) in much the same way that the governmetinguishes a property owr@®rlegal rights

and obligations in property when property taxes are delingéena tax on the ownership of
property, the federal DOMA should therefore be classified as a OdirectO tax and subjected to the
constitutional requireent of apportionment on the basis of populdii@an constitutional
requirement that it clearly cannot satisfy its effects are concentrated in those states that legally
recognize sameex relationships

The federal DOMAcan find no refugérom the constitutional dustbinin the Sixteenth
AmendmentOs exemption frone tipportionmentequirement for taxes on income. To borrow a
phrase from the U.S. Supreme CourtGammissioner v. Glenshaw Glass Qbe legal rights
and obligationsssociated wittmarriageand its equivalentare nomoreQindeniable accessions
to wealth, clearly realized, and over which the taxpayers have condplateiond’’ than are
the right to vote, the right to freedom of speech, tiilgat to interstate travel, oany other
fundamentatight protectedby the U.SConstitution.*®

S\WiLLIAM BLACKSTONE, COMMENTARIES ON THELAWS OFENGLAND 442 (citationsomitted).

176 See28 U.S.C. @ 1738C (2008) (permitting states to refuse to recognizessammearriages celebrated in other
states). The federal DOMA feeds off of the state fiGIMAS because federal law often turns on the application of
state law. For exantg, for federal tax purposes, the tax consequences of (1) familial relationships and (2) property
transactions usually turn on the state law treatment of those relationships and transactions. Kex sampleOs
relationship is not legally recognized feither of these state law purposes, then it will not be recognized for federal
tax purposes eitheBeeCain,supranote45, at 389406.

177328 U.S. 426, 431 (1955).

178 2 RoTUNDA & NOWAK, supranote91, & 15.7; 3d. = 17.4(c); 4d. an 18.31, 18.40.
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Equally uravailing is the argument that the DOMAs are a tax on income because they
must be paid, directly or indirectly, out tfe samesex coupl& income As Erik Jensen has
explained with regard to his woda the constitutionality of consumption taxes

One reader argued thall taxes are effectively income taxes in that they
will almost always be paid, directly or indirectly, out of taxpayersO income. . . .

At some level, that proposition may be plausibtonomically, but it can
have no force as a constitutional argument. The Sixteenth Amendment was a
response t®ollock not an attempt to validate all conceivable revenue devices. If
the framers of the Sixteenth Amendment intended to eliminate all twoiostal
limitations on the taxing power other than the Uniformity Clause, they picked
extraordinarily inefficient language to go.*"

Indeed, | would go further and assert ttias argument proves entirely too much to be
taken seriously. For instance strains credulity to argue that theeralexcise taxes on
gasolinetobaccoand alcohobndthe federalestate and gift taxemre all Oincome taxesO
merely because thayay be paid out of the taxpayerBeome.® In fact, one need not
haveOncomedto incur(or, for that matter, to payny of these taxes at aflor example,
someone with no job or other sourceiméome bt who hasnonincome producing, nen
appreciated property and set of credit cardr a line of credit secured byhat
property*®! could still purchase gasoline, tobac@md/oralcohoN and incur and pay the
associated excise taXésll without Oincom® because, unddre generally accepted
understanding of OincomeO for federal income tax purpaseswed funds are not
considered ncome due to the offsetting obligation taepay (and the use of nen
appreciated property to satisfy a debt wauddgive rise to incomeither).*®?1n addition

an individual with no job or ther source of income but wholtle a great deal of nen
income pralucing nonappreciatedoroperty would be liable for estate and/or gift tax
upon its transferThat property could be sold to pay the tax, but without giving rise to
any OincomeO in the accepted federal income tax demtiag payment by the
transferor,the tax would bdevied on the transferedut that taxwould, in essence, be
takenonly out of the transferred proper(gnd only to the extent dfie propertyOmlue

at the time of transferdnd not out ofdncome.3*: Likewise, one can become liable for
(and even pay) the taxes imposed by the DOMAs without having any income at all.
Attorneys, ancillary service providers, and courts area@lmally ambivalent about the
sourceof payment fortheir fees and chargishey dorfd cae whether itcomes from
borrowed money; the proceeds of selling fa@preciated property; or wages, dividends,
or interesil justso long as they are paid

179 JensenAre Consumption Taxes Constitutionas@ipranote’52, at 2413;cf. Tucker v. United States, 8BU.S.

Tax Cas. (CCH) | 9308 (W.D. Tex. 1983) (rejecting a challenge to the federal income taxOs marriage penalty under
the direct tax clauses on the ground that the federal income tax rate schedules samalilyeeelated to the
constitutional objective of the Sixteenth AmendmentO).

180| R.C. =& 2001, 2501, 4081, 5001, 5041, 5051, 5701 (2008).

181 This may be less fdetched than it sounds: just think of an unemployed victim of subprime lending who has now

lost her only source of income and, in the wake of the real estate bubbleOs burst, is sitting on a home whose value
has gone significantly below the amount she paid.

1821 BITTKER & LOKKEN, supranote122, ! 7.1.

183| R.C. =r 2002, 202(c), 6324 (2008).
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Viewed from this perspectivéhen,the federal DOMA is an unconstitutional tax
on lesbian and gay f@lies because it is an unapportioned direct tax on their property
interests in the legal rights (and obligations) associatedtieih marriages, civil unions,
anddomestic partnerships.

B. STATECONSTITUTIONUNIFORMITYCLAUSES

As of this writing, ningeen states have enacted a statutory prohibition against
recognizing samsex marriages (and, in at least one case, statuses similar to marriagky), but
not have an analogougprovision in their stateonstitutions.'®* Because these nineteen mini
DOMASs are purely statutory in naturiéney are clearly susceptible gostate constitutional law
challenge to theivalidity.'®® Sixteen of thesenineteenstates have a provision in their state
constitutiors thatrequires some all of the stat& taxes to bémposel uniformly.'®® Naturally,
given the variety both in the text and interpretation of these clauses as well as the novelty of the
argument being put forth here, an exhaustive discussion of all sixteen of these unif@usiés cl

184|NFANTI, supranote4, at 157 thl.6.1.
185 See idat 156 (explaining why states enact both statutory and constitutional prohibitions against the recognition
of samesex relationshipskee also infranote188
186 SeeARIz. CONST. art. IX, = 1(Call taxes shall be uniform upon the same class of property within the territorial
limits of the authority levying the t&X);DEL. CONST. art. VIII, a 1 (O[all taxes shall be uniform upon the same class
of subjects withi the territorial limits of the authority levying the @XFLA. CONST. art. VII, & 2 (O[d] ad valorem
taxation shall be at a uniform rate within each taxing unit, except the taxes on intangible personal property may be at
different rates but shall newexceed two mills on the dollar of assessed v@jyeL. CONST. art IX, &= 2(On any
law classifying the subjects or objects of moperty taxes or fees, the classes shall be reasonable and the subjects
and objects within each class shall be taxedoumily.), 4 (Qaxes upon real property shall be levied uniformly by
valuatiorO);IND. CONST. art. 10, & 1 (The General Assembly shall provide, by law, for a uniform and equal rate of
property assessment and taxation and shall prescribe regulationsute sequst valuation for taxation of all
property, both real and persor);MD. CONST., DECLARATION OF RIGHTS art. 15 (Ohtaxes thereafter provided to
be levied by the State for the support of the general State Government, and by the Counties an@itipyoth
Baltimore for their respective purposes, shall be uniform within each class -otasgbof land, improvements on
land and personal property which the respective taxing powers may have directed to be subjected to ti@&)tax levy
MINN. CONST. art. X, & 1(O[thxes shall be uniform upon the same class of suEdsC. CONST. art. V, & 2, para.
2 (ONo class of property shall be taxed except by uniform rule, and every classification shall be made by general law
uniformly applicable in every countgity and town, and other unit of local governménfPA. ConsT. art. VIII, & 1
(O[all taxes shall be uniform, upon the same class of subjects, within the territorial limits of the authority levying the
taxQ);WASH. CONST. art. VII, & 1 (O[d] taxesshall be uniform upon the same class of property within the territorial
limits of the authority levying the t&);W. VA. CONST. art. X, a 1 (€@xation shall be equal and uniform throughout
the Stat®):Wyo. CONST. art. 15, & 11 (&l taxation shall be ecal and uniform within each class of prope@ysee
also lowA CoNsT. art. |, @ 6 (@ll laws of a general nature shall have a uniform operation; the general assembly
shall not grant to any citizen, or class of citizens, privileges or immunities, which,tbpcsame terms shall not
equally belong to all citizen®);N.H. CoNsT. pt. |, art. 12 (providing that each member of the communi@adsind
to contribute his share in the expense of such protection, and to yield his personal service when ,Qeeeisbary
has been interpreted to impose a uniformity requirensggOpinion of Justices, 460 A.2d 93, 97 (N.H. 1983)
(Quustices of this court have consistently interpretecNing Hampshire Constitution as requiring that all property
within a given class beaxed at a uniform rat®); VT. CONST. ch. 1, art. 9 (providing Offtht every member of
society hath a right to be protected in the enjoyment of life, liberty, and property, and therefore is bound to
contribute the memb& proportion towards the expencé that protection, and yield personal service, when
necessary, or an equivalent theréawvhich has been interpreted to impose a uniformity requiresessik].T.
Assocs. v. Town of Randolph, 889 A.2d 740, 744 (Vt. 20030 (Gomply with the Proportional @tribution
Clause, a town must appraise its property at a uniformOyte.

For a discussion of how such uniformity clauses are rooted in the accommodation of slavEintGrE,
supranotel4?2 at 20811, 23DEBO.



41 TAXING CIVIL RIGHTSGAINS [31-Aug08]

is beyond the scope of thagticle'®’ Instead, | have chosen to focus on théformity Clausein

the ArizonaConstitution as a means of providing an example of the type of constitutional
challenge that might be madedstatutory miriDOMA based orthe requirement that taxation
must be uniform throughoutstate.*®®

187 For a brief overview of the types of questions to consider when formulating a uniformity clause challenge in
other states, see Steve R. Johnbriformity Clause Limitations on State Taxa8A Sec. Tax® NEwsQ., Spring
2008, at 12, 1213.
188 After | completed the writing of this article, the Arizona legislature decided to place a proposal to amend the state
constitution to ban sareex marriage (Proposition 102) before the voters in November 2008. Matthew BBason,
on Gay Marriage Going on Stafgallot, ARIz. REPUBLIC, June 28, 2008, at 1. If approved, Proposition 102 would
move Arizona to the column of states that have both a statutory and constitutional prohibition agairssixsame
marriage, and it would possibly render the challenge outlimg¢de text below ineffective. Nevertheless, there are
grounds for arguing that Proposition 102 would leave this argument untouched.

It has been suggested that all constitutional norms may not be createld tqiahere may actually be a
hierarchy of coatitutional norms based on the democratic legitimacy of their so@emCarlos E. Gonztlez,
Popular Sovereign Generated Versus Government Institution Generated Constitutional Norms: When Does a
Constitutional Amendment not Amend the Constituti@@®WAasH. U. L.Q.127 (2002). Focusing on the U.S.
Constitution, Gonzalez argues that federal constitutional norms emanating from government institutions (e.g.,
amendments to the U.S. Constitution that are proposed by Congress and ratified Hguttiheeof thestate
legislatures) are of a lesser hierarchical order than constitutional norms emanating from Owe the peopleO (e.g., the
original constitution and the Bill of Rights) because legislatures are of lesser democratic legitimacy than the popular
sovereignld. at 13@83. This means that Oconstitutional norms sourced in We the People [should] be immune from
repeal by latein-time created truly conflicting constitutional norms sourced in ordinary government institutions.O
Id. at 164;see also idat 22%P8.

An analogous argument can be made at the state level. In Arizona, amendments to the state constitution
may be initiated either by (1) a bare majority of both houses of the state legislature or (2) Oinitiativesjugtéibn
by a number of qualified electrequal to fifteen per centum of the total number of votes for all candidates for
governor at the last preceding general elec®®mriz. CONST. art. XXI, & 1. Any amendment, whether initiated by
the legislature or by petition, must be approved by a mgjofithe stateOs voteld. Notwithstanding the ultimate
need for voter approval, one could argue that amendments initiated by the state legislature are of lesser democratic
legitimacy than those initiated by the voters themselves. In total, ther® areribers in the Arizona legislature (30
senators and 60 representatives), meaning that 46 legislators can put a constitutional amendment onlthe ballot.
art. IV, pt. 2, @ 1(1). In contrast, for an amendment initiated by petition to qualify for theb2068 the signatures
of 230,047 voters were requiredSee State of Arizona Official Canvass: 2006 General Election,
http://www.azsos.gov/election/2006/General/Canvass2006GE.fldbt visited Aug. 12, 2008) (indicating that
1,533,645 votes were cast fgovernor in that election; 15% of that number is 230,047). Given this huge disparity in
the number of people needed to put a proposed amendment before the voters and the potential for agency problems
when the legislature, in the place of the voters, sxtaitiate the amendment process, it could be argued that
constitutional amendments initiated by the legislature are of lesser democratic legitimacy than, and, therefore,
should be hierarchically subordinate to, both the core text of the state consttaticamendments initiated by the
voters.SeeGonzalezsupra at 19899 (OPrincipahgent relationships cannot avoid situations where the agent fails
to do that which the principal wants done, acts before the principal is prepared to act, or evenieisg#gksaling
behavior against the interests or desires of the principak®X)lso idat 208 (OParty politics, rather than a popular
consensus favoring presidential term limits, was the major impetus for proposing the Feemyg Amendment.O).
In the case of Proposition 102, this argument is only strengthened by the fact that (1) the legislature Ostruggled to get
[Proposition 102]through each chamh€ Amanda J. Crawfortlyeighing Sam&ex Marriage ARIZ. REPUBLIC,
July 13, 2008, Valley & State &; (2) an ethics complaint was lodged against the state senator who abruptly
terminated a filibuster of the proposed constitutional amendment by simply shutting off the filibustering senatorsO
microphones, Amanda J. Crawforthics Panel to Investigate &&tor Who Ended DebatéRiz. REPUBLIC, July
29, 2008, Valley & State at 3 (senator under investigation); Amanda J. Cra®fbits Complaint Against Senator
Dismissed ARIz. REPUBLIC, Aug. 13, 2008, Valley & State at 8 (complaint dismissed in what ewee official
called a OwhitewashO); (3) the Arizona voters rejected a OmarriageO amendment to the state constitution just twc
years earlier, Amanda J. Crawfor@ampaign Proposing Ban on SaiSex Marriage Concedes Defe#RIz.
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The Uniformity Clauseof the Arizona Constitution provides th@tall taxes shall be
uniform upon the same class of property within the territorial limits of the authority levying the
tax.3%° The Arizona Supreme Court has held that this clairepdSes greater limits on state
taxing authorities than the federal equal protectitause.3%° Nevertheless, th&niformity
Clausedoes permit the legislature to classify property and to tax property at different rates
however, @e legislature may not unfairly and unreasonably discrimideteveen taxpayers of
the same class, or be arbitrary, speciousarmiful.@°* Accordingly, all classifications must be
reasonable and based on real differenoesveen the classes of propenyhich necessarily
(Gmeans that property of the same character must be taxsaha e}

In America West Airlines v. Department Bévenue,'®® the Arizona 8preme Court

considered aJniformity Clausechallenge to a rate cap that appliaay to certain property
subject to arad valorem flight property taxThe rate cap applied tah® flight property of

airlines with either a systemide averag@assenger cagity below fifty-six seats or a system

wide average payload capacity below 18,p80nds.3° The purpose of the rate cap was O
encourage commuter service in Arizona by giving commuter airlines flying small airplanes to
rural locations a lower effectiveut rate. 3% Although America West did fly commuter aircraft

in Arizona, its systemwide average passenger capacity and its systielm average payload
capacity exceeded the threshold for application of the rate cap because America West also flew
much largeraircraft on its interstateoutes.'?® Consequently, none of America WestOs aircraft
qualified for the rate cdpeven its commuter aircraft’ Indeed during the two tax years at

issue, America West was the only airline flying commuter aircraft to rural efészona that

did not benefit from the rate cap, which put the company at a competitive disadvantage because
it paid approximately $436,000 more in tax than it would have had the raspptigol.**®

The Arizona Supreme Court held that the rate cap peoovigiolated theUniformity
Clauseof the Arizona Constitutiobecause it €fectively tafed] America WesB commuter
airplanes at a higher rate than commuter aircraft used by any other airline for the same

RepPuBLIC, Nov. 17, 2006, ¥lley & State at 1; and (4) initiatives on social issues (e.g.,-s@menarriage) are often

placed on the ballot for reasons unrelated to their ostensible purgeséan Urbina,Social Initiatives on State

Ballots Could Draw Attention to Presidentian&, N.Y. TIMES, Aug. 11, 2008, at A12 (O[siy of the social
measures on the ballots are being pushed by evangelical groups that hope to force Senator John McCain of Arizona,
the presumptive Republican presidential nominee, to pay closer attentiorr tagieilz)). Accordingly, one might
plausibly argue that the Uniformity Clause of the Arizona Constitution is immune from the effects of Proposition
102 because the Uniformity Clause emanated from Owe the peopleO (in fact, this clause was includiginial the o
Arizona Constitution adopted at the time of statehood) while Proposition 102 emanated from the state legislature
under questionable circumstances.

189 ARIZ. CONST. art. IX, & 1

199 Am. W. Airlines, Inc. v. DepOt of Revenue, 880 P.2d 1074, 1076 (M82);seeAileen H. Char Life Interest v.
Maricopa County, 93 P.3d 486, 491 (Ariz. 2004).

191 Am. W. Airlines880 P.2d at 1077 (quoting PeopleOs Fin. & Thrift Co. v. Pima County, 38 P.2d 643, 645 (Ariz.
1934)).

192|d.

193880 P.2d 1074, 1076 (Ariz. 1994).

1941d. at 1075.
195|d.

196|d.
197|d.
198|d.
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purpose.3*° In the pastthe court had upheld the placement of the same type of property in
different classifications when that property was put to different uses. But the court distinguished
those cases on the ground that the tax rate cApigrica West Airlinegffectively plaed the

same commuter aircraft put to the same use in the same industry in different tax classifications
and subjected them to different ratégax

Although Apache Countyand Trico may allow the legislature tolgce
airline company properlya Ford truk, for instanc8l in one tax class, put
identical railroad company propeffiythe same Ford truékin another, and tax
them at different rates, we deal here with a statute creating different tax rates for
property with gmilar physical attributes and producthessused the same way
and for the same purpod® owners in the same industrif. the uniformity
rqu)igement of the constitution siany meaniny and it mushl this goes too
far.

Likewise, tirough its miniDOMA, Arizona essentially applies two differemixtrates to
couples@roperty interests in the legal rights (and obligations) associated with marriage, civil
unions, and domestigartnerships.?® To illustrate the disparity in treatment, let us return to the
earlier example of the two Massachusetts callpne samesex, one differeasex, but both
married and entitled to the same legal rights and obligations under Massachusetts law as a result
of their marriage.?*?

As describedabove,**® ArizonaOs miFDOMA will compel themarried Massachusetts
samesex coufe to take steps to shore up orestablish the legalrotections afforded to them
and their childrerby reason of their marital stafishould they wish to travelr moveto Arizona
or to have dealings with individuals or entities thehat implicate their marital or familial
status.?®* These steps will entail significant financial costs for dnafing of legal documents,
the hiring of ancillary service providers, arble invocation othe machinery of theourts.?®® As

19914, at 1078.
20014 at 107879 (footnote omitted).
201 Eor a discussion of spousesO property interest in the legal rights (and obligations) associated with marriage, civil
unions, and domestic partnerships, segraPart IV.A.2.
2921t is worth noting that the same comparison could be made between a married Massachusets sanpe
and a married Arizona differessex couple. | have chosen to continue with our earlier example both for the sake of
simplicity and cotinuity and because it better isolates the uniformity problem with the ArizonaDQIMA.
23g5ee suprdPart 11.B.2.
204 Because application of the mMBIOMA turns on whether the couple is of the saseg and not on whether the
members of the couple are resitie or norresidents of Arizona (i.e., the Arizona miDOMA places the same
burden on nowesident couples visiting Arizona, on resident couples who married in another jurisdiction prior to
relocating to Arizona, and on Arizona couples who leave the t&atgorarily in order to marry or enter into a civil
union or domestic partnership elsewhere), a challenge under the Privileges and Immunities Clause of Article IV of
the U.S. Constitution would likely be unavailir§ee2 ROTUNDA & NOWAK, supranote9l, oo 13.8, 14.3(a).

While on the subject of federal constitutional challenges to the state tax imposed by the Arizena mini
DOMA, it is worth noting that a challenge under the Equal Protection Clause of the Fourteenth Ameodiment
U.S. Constitution is not discussed here because, as mentapegltext accompanying note90, the Uniformity
Clause of the Arizona Constitution, which embodies general equal protection principlessrgpester restrictions
on the stateOs taxing power than does the federal Equal Protection Clause.
205gee supranote100and accompanying text.
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establisheabove 2%

family.

those financial coss amountto nothing less thaa tax orthis lesbian ogay

In contrastArizona imposes no analogous levy on thigerentsex coupleshould they
wish to travelor moveto Arizona orto have dealings with individuals or tares there that
implicate their marital or familial status.oNtax is imposed on the because Arizona will
without hesitationlegally recognize their Massachusettarriage.?’

In other words, while the Arizona miIIOMA imposes a tax othe samesexcouple3
property interest in the store of legal rights asidigations associated wittheir marriage,
Arizona imposesio tax at all (i.e., an effective zero rate of tax)tlomdifferentsex couple with
regardto its property interest in the store of &gights and bligations associated with their
marriage Just as irAmerica West Airlineghis differential treatment shoulse found toviolate
the Uniformity Clauseof the Arizona Constitution becaufee law imposesifferent rats of tax
on propertywith the same attributes (i.e., Massachusetts marriages), used in the same way (i.e.,
to facilitate the mutual protection and support of the respective coaptetheir childre)) and
in the same OindustryO (in this case, arguably the establistnigmitectionof family units).

Some mightnevertheless be tempted dogue that the Arizona legislature has drawn a
reasonable distinction between these couples based on whether they asexamdifferent
sex. To put it in thgolemic of opponents of samsex marriage, ArizonaOs mPOMAN and
any tax that it incidentally imposdsare necessary to encourage and defend the primasty of
calledtraditional marriage becaus@mong other reasond,) its universality supports the notion
that it Ois important tthe survival of acultureG*®® (2) it Ois the best context for rearing
children® (3) it encourages hetesexualbehavior;?*° (4) it Gthannels potentially destructive
energy into beneficial activity, especially fanenQ?** and (5) it Opromote[s] individual
flourishing® because Ofmled people live longer and enjoy better physical and psygicalo
health and greatevealth.3*? Of course, all of these reasons for encouraging and defesoling
calledtraditional marriage are highly contestable. Yet, evenkiéniaat face value, tBe claims
still should not be sufficient to fend off a constitutional challenge undednifermity Clause

In an illuminating passaga America West Airlingshe Arizona Supreme Qurtrejected
just such a public policy justificain for the distinction drawn by the taxing statutethit case.
As the court explained:

The sole basis for the discrimination is the number and size of the other airplanes
in America WedB fleet. Because of its other airplanes, America ®est
commuterairplanes, flying commuter routes to rural Arizona, are taxed at a
higher rate than the airplanes of its commuter competitors, whose fleets are small
enough to qualify for the tax rate limit. .. The only reason advanced for this
unequal treatment isdh a tax break for small airlines may encourage the use of

26gee suprdPart I11.B.

207 ARIZ. REV. STAT. 8 25112(A) (2007).

izzGeorge W. Dent, Jiraditional Marriage: Still Worth Defendingl8 BYU J.PuB. L. 419, 428 (2004).
Id.

2101d. at 43384.

2d. at 434.

#2|d. at 435.
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commuter equipment to serve Arizona cities and towns that would otherwise lack
any air service. Although this may be a good and valid reason, it is certainly not a
propertyclassification. We dedlere only with the latter.

A property classification statute arguably might, for instance, tax
smallairplanes differently from large ones or airplanes used for rural service
differently from those flying urban routes. The classification thus made vbeuld
a classification of properybased on one of the propertyOs characteristics or
use rather than a classification ofvners.**?

To return once again to the example of our two Massachusetts couples, the classification being
made by the Arizona mirDOMA is not a property classification. The statute is not treating the
couples differently because they have different property righfsut those property rights to
different usesIndeed, as a result of their marriages in Massachusetts, the two couples have
precisely the samgropertyrightsand puthemto the same us&he only difference between the

two couples is that one is sasex andthe otheris differentsex. To paraphrase the Arizona
Supreme Court inrAmerica West Airlinesthe Arizona miniDOMA does not delineate a
classification of property based on its characteristics osiuee property has precisely the
same characteristics and uses in the hands of both cBuplésrather establishesna
impermissibleclassification of ownerg violation of theconstitutional requirement that the tax

be imposed uniformly

Viewed from this perspectivehe Arizona minDOMA is an unconstitutional tax on
lesbian and gay families because it is not imposed uniformly on the same class of property
throughout the sta.

C. MARRYINGPOLICY ANDPERSUASION

Some states with miDOMASs do not have uniformity clauses in their constitutions
have their minDOMAs written right into their constitutionsrendering the constitutional
challenge described in the previous mEecipotentially unavailable?** And evenwhere the
constitutional challenges described in the previous two sections of this Part are gvihitable
courts mayultimatelydecide to rejedhose challenge$n either case, the4@nceptualization of
the DOMAsas aax may still be of some effect.

The notion that the DOMASs operate as a tax on lesbian and gay familibe daployed
to affect the shapéor, at the very least, the perceived fairf\es$ a jurisdictionOs tax policies.
Among the most often articulated goals of tax policy is tax OeQuihich is simply tax policy
patois for the notion that we should strive for the fair treatment of taxpdyguisally, we speak
of two different types ofax equity (or fairness)horizontal equity and vertical equity. Horizontal
equity aims to ensure that similarly situated taxpayers are treated similarly, and vertical equity
aims to ensure that we develop an appropriate means of differentiating the tax burdens imposed
on taxpayersvho are not similarly situate@vhether that hefor example throughprogressive,
proportional, or regressivtexes).**

23 Am. W. Airlines, Inc. v. DepOt of Revenue, 880 P.2d 1074, 1078 (Ariz. 1994).
24 Seesupranote188
25 geelnfanti, Tax Equity, supranote59, at 119894 & n.5.
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Horizontal and vertical equity analyses usually take place with regard to atsixgler
example, a commentator might discuss zumtal and/or vertical equity issues raised lgiven
provision in thefederal income tax.”*® Neverthelesscommentatorsio also speakabout the
equity of the tax system more generalpr instance somecommentators speak of the estate
and gift taxesas he most progressn,mrtof our federaltax system because they applynly to
the very wealthiest amongs.?!’ Other commentatorschide those who argue tha®évery
American who pays income taxesO should benefit from tax rediitflmersause] that group
includes the economically privileged and excludes those among the working poor who do not
pay income taxes, but who do pay paytates.G*®

In an earlier article, | criticized the blinkered focus of the conventional conceptualization
of tax equity on the ecamic dimension of peoplavith its concomitant (not to mentiamholly
unrealistig refusal to acknowledge the many other lines along which our society is grouped and
divided (e.g., race, ethnicity, gender, sexual orientation, disability).?*? In that article,
encouraged both mainstream and critical tax scholars to recagrdzguestion how the concept
of tax equity Omay influence their thinking in unexpected waysQrged thento work

to forge competing ideas about what makes a tax fgirsb so that we can break

the ideological hold of the concept of tax equity and replace it with something
more meaningful that addresses the impact of taxation not only on the dominant
group but also on all of the subordinated groups irsotiety.??°

| must admit that | certainly didot expect to be takingputhis task so soon; however, | find
myself doing just that now.

Returning, in a sense, the earlier discussion of the figurative sense of the word OtaxO
and its rhetoricapower,??* one could attackhe DOMAs from a tax policy perspective on the
ground that the single out a certain type of family for disadvantageous tax treatment based
solely onthat familyOslifference from the heterosexual noviewed from this perspectivean
we really call adx OfairO or OequitableO when it adds to the tax burden of families headed by
samesex couplel who already face significant taxag well associal) burdens based wsexual
orientation®?N whenwe do not impose similar tax on similar families headed by diffntsex
couples?n other words, lsould sexual orientation be a ground for differential taxation when it
adds to the burdens of those with the marginalized orientation?

26 E g, Karen B. Brown,Not Color or GendetNeutral: New Tax Treatment of Employment Discrimination
Damages 7 S.CAL. REV. L. & WOMENG STuD. 223 passim(1998) (discussing horizontal equity issues raised by
amendments to |.R.C. & 104).

27E g, GRAETZ & SHAPIRO, supranote68, at 3.

218 |nfanti, Tax Equity, supra note 59, at 1257 (quoting Remarks on Signing the Tax Increase Prevention and
Reconciliation Act of 2005, 4WEEKLY CoMP. PRES Doc. 943, 944 (May 17, 2006)¥ee, e.g.Deborah A. Geier,
Letter to the EditorPayroll Tax Tilts Burden onto Poor, Middlea3ls WALL St.J., Nov. 27, 2002, at A11.

9gee generallynfanti, Tax Equity, supranote59.

22919, at 1260.

2l gee suprdart 1A,

222 gee generallynfanti, Deconstructing the Duty to the Tax Systeapranote59; Anthony C. Infanti The Internal
Revenue Code as Sodomy StatdleSANTA CLARA L. REv. 763 (2004)hereinafter InfantiSodomy Statute
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Of course, sme in the majority disapprove emesex relationshipand would likey
support such differentigbxation.?>> But for many, | suspect thanposing a tax ofesbian and
gay familiesbasedsolely on their differencdrom the heterosexual, nuclear family nomght
just push things too fafThough the most recent census shows that married couple households
still predominat8l they comprised 52% of all households in the 2000 céhthes brief on
households and familielsom that censusinderscores Othe growing complexity of American
households.G%* In addition, the 2000 census showed a significant increase in the number of
samesex and differersexunmarried partner households over the 1990 census: While the 1990
census found 3.2 million unmarried partner households in the United States, theeB809€ c
found 5.5 million unmarried partner households in the UnSietes.?*® Given how common
nonttraditional living arrangements are, taxing individuals based on a departure from the
traditional, nuclear family norm maye perceived asither (1) out of &p with reality or (2)
threatening to the many peopleho would not be subject tthis tax, but whose living
arrangements do not hew to traditional expectations (e.g., people living alone, single parent
families, unmarried differerdex partnerhousehold, or extended family orgroup living
arrangementsand who might reasonablgar futire reactionary measures designed to push them
into the traditional family fornif this tax is allowed to stand

Moreover recent plls have shown that a majority of An@ans support civil unions and
the extension of at least some of the rights and obligations of marriage tseacoaples.?*®
Presumably, this same majority would oppose the imposition of a tax on these same legal rights
and obligations.It would hardly sem fair (let alone productive or usefulp give legal
protectionswith one hand and takkemback with the other.

Alternatively (and more controversially), saisex couples could argue that they already
pay more than their fair share oftate and/ofederal taxesThe federaland stategovernmerd
taketax dollars from lesbians and gay men and oftenthetenoney to fund oppressiam the
basis of sexual orientatioFor example, the federal government has used tax dollars from
lesbians and gay merm prevent the District of Columbia fronmplementing itsdomestic
partnership rgime for adecade,??’ to amend the District of Columbia®s Human Rights Act to
allow Georgetown University to refuse to recognize lesbian and gay student groups despite a
court rding to thecontrary,?® to actively engage in employment discrimination against lesbians

22 g5ee supraote79.

24 Tavia Simmons & Grace OONeill, U.S. Census Buf@ansus 2000 Brief: Households and Families: 2Gaal
(2001),available athttp://www.census.gov/prod/2001pubs/c2kb®df

22 simmons & OOConnediupranote42, at 1.

226 Dan Balz & Jon CoherPoll Finds Americans Pessimisti/ASH. POsT, Nov. 4, 2007, at Al (in a national poll,
55% favored extending some of the legal rights and obligations of marriage tessameuples); Wyatt Buchanan,
Field Poll: Californians More Accepting of GaysS.F. CHRON., Mar. 22, 2006, at B1 (in California, 64% of
respondents favored either sasex marriage or civil unions); Tim Craig & Jon Coh¥fa,. Voters Unhappy with
Bush but ArenOt Blaming State G@®WasH. PosT, July 15, 2007, aC1 (in Virginia, a majority of respondents
favored either samgex marriage or civil unions); Laura Smithermdfgjority Favors Legalized UnionBALT.
SuN, Jan. 17, 2008, at 1A (in Maryland, 58% of respondents favored eithersgannearriages or civilnions);cf.
Bill Salisbury, Voters Oppose Gay Marriage, Amendmesit. PAUL PIONEER PRESS Sept. 28, 2006, at 1B (in
Minnesota, 49% of respondents supported legalizing civil unions).

227 CompareAct of Dec. 21, 2001, Pub. L. No. 1B, 115 Stat. 923, 95@ith Act of Oct. 5, 1992, Pub. L. No.
102-382, 106 Stat. 1422, 1422.

228 District of Columbia Appropriations Act, 1990, Pub. L. No. 488, & 141, 103 Stat. 1267, 1284 (1989)
(codified atD.C.CoDE®r 2-1402.41(3) (2007)).
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and gay men through its ODonOt Ask, DonOt podit®,**° andto provide rather precarious
protections against discrimination on the basis of sexual orientation thétsemployees.>*° In
addition, most state governments take tax dollars from lesbians and gay men and, in return,
provide thenmonly limited civil rightsN for example, by providing themither no or only partial
protection against employment discriminationtba basis of sexuairientation”*! and often no
protectionat all against housingelated discrimination on the basis of sexoskntation.?®?
Furthermore, as described abéV&the federal government and every state with a-BOMA

force samesex couples whbave married or entered into a civil union or domestic partnership to
fund their own governmersponsored oppression by effectively compelling them to incur legal
fees, the fees of ancillary service providers, and court costs in order to secure |egalopsot
that they should already hav&nd these tax dollars do not just go to pay the salaries of the
legislators whoto quote oneeader, Opass the obnoxious |@¥sese dollars also go to pay for
the witch hunts to ferret lesbians and gay men otheinilitary;*** for the judges who make it
difficult (if not impossible) for lesbians and gay men to obtain custdgyr visitation with
children from previouselationships;?>> and for the support of public institutions (for example,
until a few short yes ago, my own university) that engage in employment discrimination by
providing lesbian and gaymployees withlesserfringe benefitpackageshan heterosexual
employees.>*°

If the tax burden is to be fairly apportioned, lesbians and gay men could dguehe
cost ofsuchstatesanctioned, statsupported, and/or statacilitated discrimination on the basis
of sexual orientation should be funded entirely by heterosexuals. On this groundsesame
couples could argue thaintil the DOMASs are repealed etruck down affording targeted tax
relief (e.g., a credit against income, payroll, and/or property taxesimiesex couplesn order
to balance out the financiahdother®*” costs imposed by the DOMAs would be a welcome first
step toward the necessamgcalibration of the overall tax burden imposed on thhermake it
more fair andequitable.?*® In the case of the fedégovernment, this tax reliebald be afforded

22210 U.S.C. = 654 (2007). For furthgiscussion, selNFANTI, supranote4, atch. 4.

230t js worth noting that the Bush administration has been less than enthusiastic about enforcing these protections
and, through executive order, has actually ended the uneglipmhibition of discrimination on the basis of sexual
orientation in the granting of security clearances that the Clinton Administration had put inSaaC#wristopher

Lee, Groups Applaud Discrimination BartWAsH. PosT, Apr. 10, 2004, at A3 (discussing the administrationOs
resistance to enforcing prohibitions against discrimination on the basis of sexual orientation for federal employees).
CompareMemorandum from Stephen J. Hadley, Assistant to the President for Mat@lffairs, onAdjudicative
Guidelines for Determining Eligibility for Access to Classified InformationWilliam Leonard, Dir. Info. Sec.
Oversight Office at attachment, Guideline D: Sexual Behavioj 12 (Sept. 29, 2005),available at
http://www.fas.org/sgp/isoo/guidelines.hinwith Exec. Order No. 12,968, & 3.1¥)), 60 Fed. Reg. 40,245,
40,250 (Aug. 7, 1995). For further discussion, IsgaNTI, supranote4, at d. 5.

ZLINFANTI, supranote4, at 113 thl.5.1.

2219, at 121 thl.5.2.

Z3g5ee suprdPart 11.B.2.c.

234 pave Cullen, Inside a Leshian Witch Hunt SaLon.coMm, June 7, 2000, available at
http://www.sldn.org/templates/press/record.html?section=5&record@asvisited Aug. 26, 2008).

Z35INFANTI, supranote4, at 20%10.

2%d. at 107, 11919.

Z7gee, e.g., supmote97.

238 Interestingly, this argument would actually bring the idea of tax OequityO more in line with the conventional legal
use of the word Oequity,O which usually caréparative or gafilling connotations. InfantiTaxEguity, supranote

59, at 119¥08.
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to all samesex couples who live in a state that legally recognizes their relationshipebing
with the focus of this articléhe states with minDOMASs mightafford tax reliefto currently and
formerly outof-state samaex couplesin recognized legal relationships who haseme
connection with or who move to, thetate.>*® (In lobbying r this tax relief in-state couples
could underscoe the political oddity of providing tax relief tocurrenty and formerly non
resident sameexcouples, but not teamesex couplesvho are longime residents of the state
By drawing attention to thisistinction, they maybe ableto increase political support for
repealing the minDOMA as & easier andhore equitable solution to the problem.)

Before going on furthet,would like to underscore the words Ofirst stepO that might have
gotten buried in tl previous paragraph. Under the argument articulated above, the targeted tax
relief would bethe firstN but not the onli{ steptoward a necessary recalibration of the overall
tax burden. Other steps would need to folldws first oneif a fair distribution of societal
burdens werdo be achieved. Yet, by beginning with this one area in which the government
imposes a concreteasily understoodinancial burden on sarsex couples, lesbian and gay
rights advocates would be able to open the doomtimler corversation about how the unseen (at
least by the heterosexual majority) socidvardens imposed on the basis of (homo)sexual
orientation should be taken into account whdistributing themore visibleburdens that we all
bear in funding ougovernment angaying forpublic services.

| am sure thatmany readers will recoil at this argumenikely out of a reflexive
resistance to the idea of differing tax burdens based omcmmmiccriteria.®*® Yet, it is worth

Nonetheless, some might be concerned about the possibility of an equal protection challenge to this idea of
targeted tax relief. But gan the ameliorative nature of the tax relief, the fact that sexual orienbstfmd
classifications have not been unambiguously subjected to heightened constitutional scrutiny, and the leeway
generally granted to legislatures in distributing tax burdi¢éiseems unlikely that this proposal would be susceptible
to an equal protection challengBee2 ROTUNDA & NOWAK, supranote 91, & 13.7(a) (@ review of the cases
involving the issue of equal protection of state tax statutdisdates that the Court generally defers to the judgment
of the state legislative bodi€¥;Purvi S. PatelEighth Annual Review of Gender and Sexuality Law: Constitutional
Law Chapter: Equal Protectiqr8 GEO. J. GENDER& L. 145, 17884 (2007) (indicating that federal and state courts
generally apply the rational basis test to sexual orientdtimed classifications, but acknowledging the debate
among commentators about whether the U.S. Supreme Court has, in practicd, apglightened form of rational
basis review to such classificationsj; In re Marriage Cases, No. S147999, 2008 Cal. LEXIS 5247 (Cal. May 15,
2008) (applying strict scrutiny to sexual orientatlmased classifications, making it the first state highrictmudo
so). If anything, it would seem that failing to provide such targeted tax relief would raise a more serious equal
protection issue because lesbians and gay men are now arguably singled out for the imposition of higher taxes than
heterosexuals, sipty by reason of their sexual orientati®ee generallyolfson & Melcher,supranote9 (argung
that DOMA is unconstitutional on equal protection grounds because, out -@fagnéinimus, Congress singled out
lesbians and gay em for the imposition of an inferior legal status
239 Residents of a state with a miDOMA who leave that state to enter into a sassae marriage (or a civil union or
domestic partnership) run up against the general rule that an OevasiveO marrimye ii.@hich a couple leaves a
state for the purpose of avoiding a legal ban on their marriage) that is against the strong public policy of the coupleOs
home state is invalidRESTATEMENT (SECOND) CONFLICT OF LAWS & 283(2) (1971). This rule renders the-oix
state legal celebration of the relationship symbolic, at best, or grounds for discharge from the military or adverse
immigration consequences, at worSeel0 U.S.C. @ 654(b)(3) (2008) (making an OattemptedOsmmmarriage
grounds for discharge fro the military); INFANTI, supranote4, at 155 (O[A] samsex marriage, civil union, or
domestic partnership may not only be denied recognition [by the federal government] but may also serve as the basis
for denying renewal of &@isa or reentry into the country (because it may be construed as evidence of an intent to
remain in the United States permanently).O).

240 gee, e.g.Paul KrugmanFiscal Poison Pill N.Y. TIMES, June 16, 2008, at A19d@e wonders why we should
create therecedent of exempting particular demographic groups from@jxes
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pointing out that the direct tax clausedle U.S. Constitution not only countenanioet in most
cases wouldactually require tax rates to vary based on the population of each [$tate
indisputably noreconomiccriterion.?** To take a more recent example, Democratic presidential
candidate Barack liama has proposed exempting im@ome senior citizens from paying
federal incomeax.?*? Though entailing a hybrid classification, this proposal would clearly vary
tax rates based on age (i.e., youngerland middleincome people would not benefit fromgh
proposal), and agdike population,is an indisputably noreconomic criterion for differing
individual tax burdeng(lt is worth noting that ObamaOs proposal is not unprecedented, as senior
citizens already benefit from an extra standard deduction ptatides them with a lower
effective tax rate thanthers.)?** Accordingly, | would urge those who might reflexively react
negatively to the idea that lesbians and gay men should be taxed differentlg the.case of
certain taxesmnore lightly) than saight men and women tesist their instinctive reaction to this
idea and to consider this proposal seriouskspeciallyin view of the implicit constitutional
imprimatur given to differential taxation based on ssmonomic criteria(lf, however, you
cannot resisthis instinctive reaction, that®@ne, todN because it will only further undermine
support for the DOMAs and militate in favor of theipeal as a quick and easy meanfis
avoidng a debate over how best to vary the tax burden based on serunétion.)

Thus, even in the absence of more technical constitutional arguments against the
DOMASs, samesex couples can stithetoricallyuse the reconceptualization of the DOMASs as a
tax on lesbian and gay families in an attempt to affect the Shapeat the very least, the
perceived fairned$ of federal and state tax polici€Ehis rhetorical move only strengthens the
attempt to displace the idea that the DOMAS are necessary to protect the institution of marriage
from some imagined assault by sas@e couples and to replace it with the idea that the DOMASs
are really nothing more than an unjust penalty imposed on-sexeouples and their children
because they happen to be different. Again, this shifts the framing of the debate away from
focus onforcing states to recognizthe right of sameex couples to marry, which tends to
generataeflexive resistancamongthe many heterosexualsho are not ready to take this step
on their own and toward a discussion of whether it is fair to tax two sigilsituated families
differentlyN a framing of the question that is of more general appeal because it is phrased in
terms of the widely held belief that those who are similarly situated should receive similar
treatmentunder the tax lawsSimultaneouly, this move enriches the debate over tax fairness by
shunning the typically unbending focus on the economic life of individualsbgndstead
pushing us tobegin tothink about how an individualOs peeconomic characteristics (here,
sexual orientation) mighte taken into account in assessing tax fairness.

241 SeeEINHORN, supranote 142, at 15860 (describing the problem and providing a table indicating the range of
rates that would apply in diffené states if our current federal income tax were apportioned by population).

242 \illiam E. Gibson,Two Prescriptions, One Sick EconarByN-SENTINEL (Ft. Lauderdale, Fla.), Aug. 1, 2008,

at 1A; see alsoPLATFORM DRAFTING COMMITTEE, THE DRAFT 2008 DEMOCRATIC NATIONAL PLATFORM:
RENEWING AMERICAG PROMISE 9 (2008), available at
http://www.workinglife.org/storage/users/4/4/images/111/2008%20democratic%20platform%20080808.pdf

23| R.C. = 63(c), (f)(1) (2008).
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V. CONCLUSION(OR, GREASING THESLIPPERY SLOPE)

After spending much time (and spilling much ink) on the wiaysvhich the Internal
Revenue Code overtly and covertly burdens saexeouples,?** | have shifed direction in this
article by considering howother burdens that society imposes on sagxe couples may be
reconceptualized as a tax on lesbian and gay famMggurpose in writing thisrticlehas been
severaffold. First, & part of a larger projeof which thisarticle forms apart,?** | hope to have
shakengenerally accepted notions of what constitutes a OtaxO and to have moved both
mainstream and critical tax scholars to question the contours and contieist (@hd otherjax
concepts that, orheéir face, appear to be normal, natural, or plainly incontestable. Se¢mpt |
to have openediable new avenues for challenging the constitutionality of the DOMAwd, |
hope to have provided some new rhetorical ammunition to those bdtitingsbian and gay
rights. In this regard, | hope to have helped lesbian and gay adit€ateso shift this front in
thar battlefor social justiceto a new tax terrain that might just prove a more hospitable spot
from which to wage their campaign.

Finally, and most broadly, hope to have drafted a blueprint fming the tax system and
tax rhetoric in futureattacks on legal structures that disadvantagetraaiitional families(as
well asothers who share our outsider statii$iis article hasliredly addressed only the burdens
imposed on samsex couples who have entered into a marriage, civil union, or domestic
partnership. But, having chipped away at the hegemony-cédlted traditional marriage and the
nuclear familythrougha concrete examphlbat is both easily accessible and understobadpe
that otherswill take up this work and use these (or simiEgumentsto chip away at this
hegemony on behalf of samsex and differensex couples who have not entered into a marriage,
civil union, a domestic partnership; single paremstended family unitsand othes who do not
hew to conventionThese familieslso suffer unique burdens because of their difference from
the nornN burdensthat might similarly be likened to taxesand suffer from thesame
constitutional and equitable infirmities as the DOMA#$wus, n contrast to those who worry
about slippery slopes and carefully argue why the line should be moved only just enough to
include them within the privilegedrcle,®° | hope to have applied thick layer of grease to an
already slippery slope in order to ease the way for those who come aftar this. regard, |
view this projectas anexample of the transformative potential of sesegmarriage®*’N what
some deride as an asslationist act ca actuallytake on a reolutionary character wheviewed
in theproperlight.?*®
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(2006) Infanti, Sodomy Statufesupranote222 Anthony C. InfantiTax Protest, OMomosexual,O and Frivolity: A
Deconstructionist Meditatiqr24 St. LouisU. PuB. L. Rev. 21 (2005)
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