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The recent case of Buckeye Check Cashing, Inc. v. Cardegna,' is only the second
Supreme Court decision applying the separability doctrine and it comes nearly forty years after
the Court’s first separability decision, Prima Paint Corp. v. Flood & Conklin Manufacturing
Co.> Arbitration’s tremendous growth during those forty years -- and the arrival of Buckeye --

make this an opportune time to assess the current state of the separability doctrine.® In doing
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that, this article will analyze Prima Paint and Buckeye and discuss the separability issues they
leave unresolved. Finally, this article will critique the separability doctrine and call for its repeal
by Congress.
I. The Supreme Court Cases
A. Prima Paint

The separability doctrine can be understood by starting with the facts of the Prima Paint
case. F&C sold its paint business to Prima Paint.* F&C sold to Prima Paint a list of F&C’s
customers and promised not to sell paint to these customers for six years.” F&C also promised to
act as a consultant to Prima Paint during these six years.6 This consulting agreement included an
arbitration clause.” Prima Paint did not make payments provided for in the consulting
agreement.8 Prima Paint contended that F&C had fraudulently represented that it was solvent
and able to perform its contract, but, in fact, was insolvent and intended to file for bankruptcy
shortly after executing its consulting agreement with Prima Paint.”

F&C served upon Prima Paint a “notice of intention to arbitrate.”'® Prima Paint then sued
F&C in federal court seeking rescission of the consulting agreement (due to the alleged
misrepresentation) and an order enjoining F&C from proceeding with arbitration."" F&C cross-
moved to stay the suit pending arbitration.'” The trial court granted F&C’s motion, staying

Prima Paint’s suit pending arbitration."> The Supreme Court affirmed."*

4388 U.S. at 397.
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Although the Court ruled against Prima Paint, the Court did not reject Prima Paint’s
argument that F&C fraudulently induced Prima Paint to sign the consulting agreement. The
Court did not address this argument. In fact, the Court held that no court should address this
argument. This argument should be addressed by the arbitrator.

The Court said that its result is compelled by section 4 of the Federal Arbitration Act
(“FAA”), which provides that if

[a] party [claims to be] aggrieved by the alleged failure . . . of another to arbitrate

... [t]he court shall hear the parties, and upon being satisfied that the making of

the agreement for arbitration or the failure to comply therewith is not in issue, the

court shall make an order directing the parties to proceed to arbitration . . . . If the

making of the arbitration agreement or the failure, neglect, or refusal to perform

the same be in issue, the court shall proceed summarily to the trial thereof."

This provision says that the court shall not order the parties to arbitration if “the making of the
arbitration agreement” is in issue.'® If the making of the arbitration agreement is in issue then
the court proceeds to trial on that issue. If the trial determines that an arbitration agreement was
made then the court orders the parties to arbitration. Conversely, if the trial determines that an
arbitration agreement was not made then the court does not order the parties to arbitration. In
short, FAA section 4 rests on the basic premise that the parties should be ordered to arbitration if,
but only if, they have contracted to be there.

The Supreme Court held in Prima Paint that there would be no trial on the question of
whether an arbitration agreement was made.'” Prima Paint was not entitled to such a trial
because its allegations of fraudulent inducement did not put in issue the question of whether an

“arbitration agreement” was made. That is because the term “arbitration agreement,” as used in

FAA section 4, refers specifically to the arbitration clause itself, not more broadly to the

9 U.S.C. § 4 (2000).
14
'7 Prima Paint, 388 U.S. at 404.
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consulting contract of which the arbitration clause was a part. If Prima Paint had argued that
there was fraud “directed to the arbitration clause itself,”18 then the making of the arbitration
agreement would have been in issue and Prima Paint would have been entitled to a trial on that

issue.'” But FAA section 4, the Supreme Court held, “does not permit the federal court to

B { Deleted: arguments
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This holding is known as the “separability” doctrine because it treats the arbitration
clause as if it is a separate contract from the contract containing the arbitration clause, that is, the
“container contract.” The Prima Paint Court held that:

arbitration clauses as a matter of federal law are “separable” from the contracts in

which they are embedded, and that where no claim is made that fraud was

directed to the arbitration clause itself, a broad arbitration clause will be held to

encompass arbitration of the claim that the contract itself was induced by fraud.'

In other words, the separability doctrine is a legal fiction that, in addition to the container
contract, the parties also formed a second contract consisting of just the arbitration clause.?? This
fictional second contract requires arbitration of disputes over whether the container contract was

induced by fraud. Courts applying the separability doctrine enforce the fictional second contract

when they send to arbitration disputes over whether the container contract was induced by fraud.

B. Buckeye
** Id. at 402.
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While fraud was the basis of the challenge to the arbitration agreement in Prima Paint,
illegality (or “public policy”) was the basis of the challenge in Buckeye,” the Supreme Court’s

second separability decision.‘M‘ The container contract in Buckeye was a “Deferred Deposit and

Disclosure Agreement,” pursuant to which Buckeye provided Cardegna with cash in exchange
for a personal check in the amount of the cash plus a finance charge.25 Cardegna sued in Florida
state court, “alleging that Buckeye charged usurious interest rates and that the Agreement

violated various Florida lending and consumer-protection laws, rendering it criminal on its

face.”” Buckeye moved to stay the litigation and compel arbitration of Cardegna’s claims.”’

The Florida Supreme Court ruled for Cardegna. It held that “the Florida courts, and not

an arbitrator, must first determine the contract's legality before [Cardegna] may be required to

5928

submit to arbitration under a provision of the contract.”™ The Florida Supreme Court

distinguished Prima Paint on the ground that

in Prima Paint, the claim of fraud in the inducement, if true, would have rendered
the underlying contract merely voidable. In [Buckeye], however, the underlying
contract at issue would be rendered void from the outset if it were determined that
the contract indeed violated Florida’s usury laws. Therefore, if the underlying
contract is held entirely void as a matter of law, all of its provisions, including the
arbitration clause, would be nullified as well.”

2126 S.Ct. 1204.

have a slight preference for the former term, while scholars seem to have a stronger preference for the latter. On
May 31, 2007, searches in Westlaw’s “allcases” database revealed 45 cases with the search “arbitration &
‘severability doctrine’” and 38 cases with the search “arbitration & ‘separability doctrine.”” By contrast in

latter produced 160,
* Id. at 1207.

*Id.

7 Cardegna v. Buckeye Check Cashing, Inc., 894 So.2d 860, 861 (Fla. 2005).
** Id. at 865.

* Id. at 863.
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The Florida Supreme Court was not alone in making this distinction; several other courts had
also applied the separability doctrine to voidable-contract arguments (which were sent to the
arbitrator) but not to void-contract arguments (which were sent to the court).*

By contrast, the United States Supreme Court held in Buckeye that the separability
doctrine applies to void-contract arguments as well as to voidable-contract arguments. The
Court said:

It is true, as respondents assert, that the Prima Paint rule permits a court to

enforce an arbitration agreement in a contract that the arbitrator later finds to be

void. But it is equally true that respondents’ [anti-separability] approach permits

a court to deny effect to an arbitration provision in a contract that the court later

finds to be perfectly enforceable. Prima Paint resolved this conundrum--and

resolved it in favor of the separate enforceability of arbitration provisions. We

reaffirm today that, regardless of whether the challenge is brought in federal or

state court, a challenge to the validity of the contract as a whole, and not

specifically to the arbitration clause, must go to the arbitrator.”!

Thus, Buckeye rejects the void/voidable distinction and reaffirms Prima Paint’s distinction
between arguments challenging the enforceability of the container contract and arguments
directed at the arbitration clause itself.

In addition, Buckeye also resolves doubt about whether the FAA requires state, as well as
federal, courts to apply the separability doctrine. The pre-Buckeye belief that states were free to

depart from the separability doctrine followed from the fact that Prima Paint’s reasoning rested

on FAA sections 3 and 4, which by their terms appear to apply only to proceedings in federal

court.*? Nevertheless, Buckeye held that the separability doctrine applies in state court and /[Deleted= entuck
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preempts any inconsistent state law because it rests on FAA section 2, which applies to
proceedings in state, as well as federal, court.

II. Reconciling Prima Paint and Buckeye with First Options and Howsam

A. The Distinction Between Formation of a Contract and Defenses to its Enforcement

As noted above, Buckeye ruled that courts must send to arbitrators any “challenge to the

934

validity of the contract as a whole,””" (the container contract), while courts themselves must

335

resolve any challenge directed “specifically to the arbitration clause.””” While arbitrators hear

any challenge to the container contract’s validity, Buckeye cautioned that:

The issue of the contract’s validity is different from the issue of whether any
agreement between the alleged obligor and obligee was ever concluded. Our
opinion today addresses only the former, and does not speak to the issue decided
in the cases cited by respondents (and by the Florida Supreme Court), which hold
that it is for courts to decide whether the alleged obligor ever signed the contract,

O JC JC JU U )

Chastain v. Robinson-Humphrey Co., 957 F.2d 851 (CA11 1992), whetherthe _ - { Deleted: .
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While Buckeye did not decide whether courts or arbitrators rule on these three arguments,
with respect to two of them -- assent and agency -- the Supreme Court had already spoken. In
33126 S. Ct. at 1209-10. Buckeye said that, “[a]lthough § 4, in particular, had much to do with Prima Paint’s
| understanding of the rule of severability, . . . this rule ultimately arises out of § 2, the FAA’s substantive command
that arbitration agreements be treated like all other contracts. The rule of severability establishes how this equal-
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the 1995 (pre-Buckeye) case of First Options of Chicago, Inc. v. Kaplan,®" the Supreme Court
effectively decided that courts, rather than arbitrators, rule on assent and agency arguments
denying that any container contract between the alleged obligor and obligee was ever formed. In
other words, First Options effectively decided that the separability doctrine does not apply to
such arguments because courts must rule on them even though they challenge the container

contract as a whole, rather than the arbitration clause specifically. This reading of First Options

Comment [KM2]: I think that this
infra refers to note 50, but not sure

is supported by dicta in a 2002 Supreme Court case, Howsam v. Dean Witter Reynolds, Inc.wf e /{
Curiously, however, neither First Options nor Howsam ever mentions the separability

doctrine (or Prima Paint), and Buckeye never mentions First Options or Howsam. These two

lines of cases (Prima Paint and Buckeye on the one hand, and First Options and Howsam on the

other) have yet to converge into a coherent whole. For the sake of doctrinal coherence and

clarity, I hope this article contributes to that convergence.
The First Options case involved First Options, Kaplan, and Kaplan’s wholly-owned

company, MKI. On a single date, First Options formed four contracts with MKI and one of

those four -- the only one with an arbitration clause -- was also signed by Kaplan.39 When First

Options sought to arbitrate its claims against both MKI and Kaplan, MKI submitted to arbitration

but Kaplan objected to the arbitrators’ jurisdiction over him.*

37 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 (1995).
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MKI, having signed the only workout document (out of four) that contained an
arbitration clause, accepted arbitration. The Kaplans, however, who had not
personally signed that document, denied that their disagreement with First
Options was arbitrable and filed written objections to that effect with the
arbitration panel. The arbitrators decided that they had the power to rule on the
merits of the parties’ dispute, and did so in favor of First Options.41

Kaplan sought to have the arbitration award vacated, but the district court granted First Options’
motion to confirm the award.** By contrast, the Third Circuit and the Supreme Court ruled for
Kaplan. The Supreme Court described

three types of disagreement present in this case. First, the Kaplans and First
Options disagree about whether the Kaplans are personally liable for MKI's debt
to First Options. That disagreement makes up the merits of the dispute. Second,
they disagree about whether they agreed to arbitrate the merits. That
disagreement is about the arbitrability of the dispute. Third, they disagree about
who should have the primary power to decide the second matter. Does that power
belong primarily to the arbitrators (because the court reviews their arbitrability
decision deferentially) or to the court (because the court makes up its mind about
arbitrability independently)? We consider here only this third question.43

The Supreme Court’s answer to this third question is that the Third Circuit correctly reviewed
the arbitrators’ decision (that Kaplan and First Options agreed to arbitrate the merits)
“independently,” rather than under the deferential standard of review FAA section 10 requires

4

. . . .. . 4.
courts to use when reviewing an arbitrator’s decisions on matters properly before the arbitrator.

This holding of First Options indicates that the separability doctrine does not apply to the issue

‘1514 U.S. at 941.

“1d.

® Id. at 942 (emphasis omitted).

4 We believe the answer to the “who” question (i.e., the standard-of-review question) is fairly simple. . . .
Did the parties agree to submit the arbitrability question itself to arbitration? If so, then the court's standard
for reviewing the arbitrator's decision about that matter should not differ from the standard courts apply
when they review any other matter that parties have agreed to arbitrate. . . . That is to say, the court should
give considerable leeway to the arbitrator, setting aside his or her decision only in certain narrow
circumstances. See, e.g., 9 U.S.C. § 10. If, on the other hand, the parties did not agree to submit the
arbitrability question itself to arbitration, then the court should decide that question just as it would decide

of arbitrability to arbitration, the Court of Appeals was correct in finding that the arbitrability of the Kaplan/First
Options dispute was subject to independent review by the courts.” Id. at 947.

- {Deleted: q




of whether particular parties “agreed to arbitrate™ because the separability doctrine gives
arbitrators the power to decide issues subject only to the deferential standard of review in FAA
section 10.*

Unfortunately, First Options does not mention Prima Paint or the word “separability.”
But it did clearly hold that “the power to decide” whether Kaplan and First Options “agreed to
arbitrate” the merits “belong[s] primarily” to the court rather than to the arbitrators. And the
issue of whether particular parties “agreed to arbitrate” can, as Buckeye (later) stated, arise when
a party argues that no container contract between the alleged obligor and obligee was ever
formed (“concluded”) due to the lack of (1) assent, (2) agency, and (3) capacity.47 As First
Options was a case in which Kaplan relied on the first two of these three arguments,48 the
Court’s opinion in First Options should be read as holding that courts, not arbitrators, rule on
assent and agency arguments that no container contract between the alleged obligor (Kaplan) and
obligee (First Options) was ever formed. In other words, First Options should be read as holding

that the separability doctrine does not apply to contract-formation arguments, or at least that it

B { Comment [KM3]: I think this infra
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Support for this reading of First Options is found in Howsam, a 2002 Supreme Court
decision which cites First Options for the proposition that “a gateway dispute about whether the
parties are bound by a given arbitration clause raises a ‘question of arbitrability’ for a court

[rather than an arbitrator] to decide.” Also reading First Options to hold that the separability

* Id. at 942.
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doctrine does not apply to contract-formation arguments is Judge Easterbrook’s opinion for the
Seventh Circuit in Sphere Drake Ins. Ltd. v. All American Ins. Co.”" In this pre-Howsam-and-
Buckeye case, Judge Easterbrook recognized that Prima Paint “sits uneasily alongside” First
Opz‘ions,52 but he reconciled the two cases with the distinction Buckeye would later make
between contract formation and defenses to the enforcement of an admittedly-formed contract.>
Judge Easterbrook wrote:

Fraud in the inducement does not negate the fact that the parties actually reached
an agreement. That's what was critical in Prima Paint. But whether there was
any agreement is a distinct question. Chastain [v. Robinson Humphrey Co., 957
F.2d 851 (11th Cir. 1992)] sensibly holds a claim of forgery must be resolved by a
court. A person whose signature was forged has never agreed to anything.
Likewise with a person whose name was written on a contract by a faithless agent
who lacked authority to make that commitment. This is not a defense to
enforceme&t, as in Prima Paint; it is a situation in which no contract came into
being . . ..

So, in resolving the “uneas[y]” relationship between First Options and the separability doctrine,
Judge Easterbrook read First Options as holding that the separability doctrine only applies to

“defense[s] to enforcement,” not to arguments that “no contract came into being.””
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In sum, there is strong support for reading First Options as holding that the separability
doctrine does not apply to contract-formation arguments. Thus the two lines of cases (Prima
Paint/Buckeye on the one hand, and First Options/Howsam on the other) should be read to
converge into a coherent whole consisting of the rule that the separability doctrine does not apply
to the question whether a particular party formed a contract containing an arbitration clause, but
does apply to questions about defenses to the enforcement of that contract. Under this reading,
courts would hear questions about mutual assent,56 consideration, and authority to assent on
behalf of others,”” while sending to arbitrators questions about misrepresentation (fraud in the

. 58 . 5 60 . 61 - .62 . e 63
inducement),”” mistake, 9duress, undue influence,” incapacity, ~ unconscionability,
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impracticability, frustration of purpose,®* the statute of frauds,* the statute of limitations,

illegality (or "public policy")67 and expiration or termination.®® However, these latter issues are
sent to the arbitrator only if they are challenges to the container contract as a whole; if they are
“directed to the arbitration clause itself,”® then they are heard by courts.™
To recap, the Supreme Court:
(1) (in First Options, Howsam and Buckeye) distinguishes arguments that no container
contract was formed from arguments asserting defenses to the enforcement of an
admittedly-formed container contract, and

(2) (in Prima Paint and Buckeye) distinguishes defenses to the container contract as a

whole from defenses directed “specifically to the arbitration clause” itself.

allowed on mrnorrty issue at time of motron to compel arbrtratron in the trial court) Capacrty is discussed further

below. See infrg Parti48, [

% Substantive unconscionability of contract terms other than the arbitration clause is an issue for the arbitrator, Bob
Schultz Motors, Inc. v. Kawasaki Motors Corp., U.S.A., 334 F.3d 721, 726-27 (8th Cir. 2003), while substantive
unconscionability of the arbitration clause is generally an issue for the court. Banc One Acceptance Corp. v. Hill,
367 F.3d 426, 433 (5th Cir. 2004).

Allegations of procedural unconscionability require the adjudicator to consider the circumstances
surrounding the making of the entire container contract, not just the arbitration clause. So procedural

868, 877 (11th Cir. 2005)(“the FAA does not permrt a fedcral court to consrder claims allegrng the contract asa
whole was adhesive”), unless combined with allegations that the arbitration clause itsclf is substantively

than arbitrator, addresses procedural unconscronabrhty of container contract because Cahfornra law ¢ requrres the
court to consider, in the course of analyzing the validity of the arbitration provision, the circumstances surrounding
the making of the entire agreement”).

 Unionmutual Stock Life Ins. Co. of Am. v. Beneficial Life Ins. Co., 774 F.2d 524, 528-29 (1st Cir. 1985)(“[T]he
arbitration clause is separable from the contract and is not rescinded by ... [defendant]’s attempt to rescind the entire
contract based on ... frustration of purpose.”); Commonwealth Edison Co. v. Gulf Oil Corp., 541 F.2d 1263, 1271
(7th Cir. 1976)

66 Howsam v. Dean Wrtter Rcynolds Inc 537 U.S.79.86 (2002) Wagncr Constr Co v. Pac Ncch Cog:v ,!1 STP.
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The first of these distinctions leads courts, rather than arbitrators, to rule on arguments that no
container contract was formed.”' The second of these distinctions leads courts to rule on
defenses directed specifically to the arbitration clause itself, while sending to arbitrators defenses
to the container contract as a whole.
B. Professor Rau’s Rejection of the Supreme Court’s Distinctions

Both of the Supreme Court’s distinctions are criticized by a leading arbitration scholar,
Alan Scott Rau. Whereas the Court says “The issue of the contract’s validity is different from
the issue of whether any agreement between the alleged obligor and obligee was ever
concluded,”” Professor Rau questions the “abstract distinction between ‘invalidity’ and
‘nonexistence.””” “These are,” he says, “nothing but word balloons.”” In addition, while both
Prima Paint and Buckeye distinguish between arguments challenging the enforceability of the
container contract and arguments directed at the arbitration clause itself,75 Professor Rau
questions whether they really mean it. He argues that Buckeye’s statement -- “a challenge to the
validity of the contract as a whole, and not specifically to the arbitration clause, must go to the
arbitrator” -- is “an unfortunate turn of phrase, sloppy and unguarded.”76 In his view, “it should
be obvious that a challenge can be ‘to the arbitration clause itself” without being ‘specifically to
the arbitration provision.”””’ He gives, as examples, challenges alleging:

(1) “that the signature on a document was forged,”

(2) “that the signature was that of a corporation’s janitor with no authority whatever,”

" Or if the arbitrator hears them (as in First Options) the courts reviews them “independently,” rather than under the
deferential standard of review FAA section 10 requires courts to use when reviewing an arbitrator’s decisions on
matters properly before the arbitrator.

7> Buckeye, 126 S.Ct. at 1208.

& Rau, supra note 3, at 17.

™ Id. The quoted language from Buckeye is also criticized as “slightly loose” by Adam Samuel, Separability and the

US Supreme Court Decision in Buckeye v. Cardegna, 22 ARB. INT’L 477, 487 (2006).

7 : _ [ Deleted: 29
See supra notes 18-20 & 31 and accompanying text., -
7 Rau, supra note 3, at 14. S { Deleted: __,at__

" Id. at 14. { Deleted: .




(3) “that the signature was induced by a representation that this piece of paper - which
turned out to be an agreement - was merely a receipt or an autograph,”
(4) “that one of the parties was mentally incompetent,”
(5) “that one of the parties was a minor.””®
In “none of these cases,” Professor Rau says, “is the challenge aimed ‘specifically’ at the
arbitration clause,” but “it must be the court rather than the arbitrator which is to pass on the
challenge.”79 As he understands the separability doctrine, it “does not merely preserve for the
courts challenges that are ‘restricted’ or ‘limited’ to ‘just’ the arbitration clause alone -- this
would be senseless; it preserves for the courts any claim at all that necessarily calls an
agreement to arbitrate into question.”so

Professor Rau has published several articles on the separability doctrine,® and has
thought long and hard about the subject.82 By contrast, he says, “the subject obviously sparked

no intense interest” on the part of Justice Scalia, who wrote the Court’s “short and perfunctory”

opinion in Buckeye.® So it is possible that Professor Rau's thinking about separability is simply

8 Id. at 14-16 (emphasis in original).
" Id. at 16 (emphasis in original).

8()Jdi.i(emphasis in original). See also Alan Scott Rau, Everything You Really Need to Know About “Separability” - {Deleted:
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more advanced than the Supreme Court's because the Court has not thought about the
separability doctrine any more than necessary to decide the cases that have come before it. If so,
as the Court hears additional separability cases, its thinking may catch up to Professor Rau’s and
then the Court will adopt his approach.

One hint that this might occur is Buckeye’s treatment of capacity to contract. Incapacity
has long been a defense to the enforcement of a contract formed by a minor or mentally
incompetent person.84 Such incapacity does not prevent the formation of a contract.® So under
the Supreme Court’s distinction between a contract’s formation (“whether any agreement . . .
was ever concluded”) and defenses to enforcement (“the contract’s validity”), incapacity plainly
falls in the latter category and thus should be resolved by arbitrators rather than courts. Yet the
Supreme Court in Buckeye grouped incapacity together with lack of assent and agency, both of
which fall into the former category (formation) and both of which, First Options held, are
resolved by courts rather than arbitrators.*® So it is possible that -- when presented with an
incapacity case -- the Court will continue to group incapacity with lack of assent and agency and
treat them all as questions for courts, rather than arbitrators, and thus join Professor Rau in
rejecting the distinction between a contract’s formation and defenses to its enforcement.”’ Time
will tell.

II1. Repeal the Separability Doctrine
A. The Separability Doctrine is Incompatible with the Contractual Approach to

Arbitration Law

8 E. ALLAN FARNSWORTH, CONTRACTS 228-29 (3d ed.. Aspen Publishers 1999).
85
1d.

86 See,supra Part I1.A (discussing First Options). I {Deleted: (

87 See also Stephen K. Huber, The Arbitration Jurisprudence of the Fifth Circuit: Round IV, 39 TEX. TECH L. REV.
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I have argued that the separability doctrine should be repealed because I believe that no
dispute should be sent to arbitration unless the parties have formed an enforceable contract
requiring arbitration of that dispute.®® Prior to contracting, parties start with a right to litigate,
rather than arbitrate, their disputes. The right to litigate -- access to a court of law -- generally
exists in the international, as well as the domestic, context but may be of less practical value
internationally depending on the reliability of the court system(s) with jurisdiction over the

parties.89 In the domestic context, the right to litigate is basic to our system of government and,

88 Stephen J. Ware, Interstate Arbitration: Chapter 1 of the Federal Arbitration Act, in EDWARD BRUNET, RICHARD
E. SPEIDEL, JEAN R. STERNLIGHT & STEPHEN J. WARE, ARBITRATION LAW IN AMERICA: A CRITICAL ASSESSMENT
88, 90-102 (2006) [hereinafter Ware, Interstate Arbitration]; Stephen J. Ware, Employment Arbitration and
Voluntary Consent, 25 HOFSTRA L. REV. 83, 128-38 (1996) |hereinafter Ware, Employment Arbitration]. The
related doctrine of competence-competence, at least as adopted by some countries, also violates the principle that a
court should not send a dispute to arbitration unless the parties have formed an enforceable contract requiring

arbitration of that dispute,

- {Deleted:
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with respect to many disputes, is a constitutional right guaranteed by the Seventh Amendment
and its counterparts in state constitutions.”

The right to litigate is alienable. A party can alienate it by forming an arbitration
agreement.91 Contemporary arbitration law generally makes the right to litigate alienable
through the standards of ordinary contract law, thus treating the right to litigate like other rights
that are alienable through contract.”> Some critics of contemporary arbitration law contend that
the right to litigate is especially important so, they argue, it should only be alienable under law
requiring a higher standard of consent than is required by contract law.”> As an advocate of the
contractual approach to arbitration law, [ have defended contemporary arbitration law from these
critics.” Now, in the following pages, I defend the contractual approach to arbitration law
against those who attack it from the other direction; that is, those who argue that the right to
litigate should be alienable under a lower standard of consent than is found in contract law.

Who are these people? They include most of the leading scholars of international

arbitration and countless courts around the world, including the United States Supreme Court.”
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enforcement. Under the contractual approach to arbitration law, the right to litigate (like other
rights) would be alienable through an enforceable contract, but not a contract that is
unenforceable due to misrepresentation, duress, illegality or any other contract-law defense. By
contrast, the separability doctrine holds that a party alienates its right to litigate when that party
forms a contract containing an arbitration clause even if that contract is unenforceable. For
example, if F&C did, in fact, fraudulently induce Prima Paint to sign the consulting agreement,
then the Supreme Court deprived Prima Paint of its right to litigate even though Prima Paint did
not form an enforceable contract to arbitrate. The separability doctrine separates arbitration law
from an important part of contract law -- the defenses to enforcement -- and thus fails to provide
the right to litigate with the protection of those defenses.

The only way to fix this problem is to repeal the separability doctrine and allow courts to
hear defenses to the enforcement of the contract containing the arbitration clause. Courts should
send cases to arbitration only after rejecting any such defenses. This repeal of the separability
doctrine can be accomplished in the United States by changing the wording of FAA Section 4%
Instead of Section 4 sending cases to arbitration when the court is “satisfied that the making of
the agreement for arbitration ... is not in issue,” a Revised Section 4 should send cases to

arbitration when the court is “satisfied that the making of the contract containing the agreement
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B. Consent-Based Arguments for the Separability Doctrine
1. Professor Rau and the Gunpoint Example

The previous subsection of this article argued that the separability doctrine should be
repealed because it deprives the right to litigate of the protection provided by contract defenses
and thus separates arbitration law from an important part of contract law. The injustice of the
separability doctrine is highlighted by the hypothetical case of an individual who signs an
arbitration agreement with a gun to her head. If an arbitration claim is brought against this
individual and she moves the court to stay arbitration on the ground that “the making of the

Lt}

agreement for arbitration . . . is . . . in issue, % the separability doctrine requires the court to deny

her motion and compel arbitration. As Buckeye stated, ““a challenge to the validity of the contract

7% In the

as a whole, and not specifically to the arbitration clause, must go to the arbitrator.
gunpoint example, the individual’s challenge, duress, is plainly a challenge to the validity of the
contract as a whole, and not specifically to the arbitration clause. Thus application of the
separability doctrine to this case deprives the individual’s right to litigate of the protection
provided by contract defenses, here, the defense of duress.

Alan Scott Rau disagrees. As noted above, he thinks the just-quoted language from
Buckeye was merely “an unfortunate turn of phrase, sloppy and unguarded.”100 In his view, “it

should be obvious that a challenge can be ‘to the arbitration clause itself” without being

‘specifically to the arbitration provision.”’101 He believes the separability doctrine, properly

(2) arbitrators would continue to rule, as they currently do, on defenses that do not relate to the making of the *--- { Formatted: Normal
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understood, would send the duress argument in the gunpoint example to the court, rather than the
arbitrator.'” Of course, I hope his prediction is correct.

Where Professor Rau and I disagree is whether the separability doctrine ought to treat the
contract defense of duress (as in the gunpoint example) differently from other contract defenses,
such as the contract defense of misrepresentation (as in Prima Paint). Professor Rau would
distinguish between Prima Paint and the gunpoint example, sending the misrepresentation claim
to arbitration, while allowing a court to hear the duress claim. His basis for this distinction is
that he would send to “the courts any claim at all that necessarily calls an agreement to arbitrate
into question.”103

But how does one determine whether a particular claim “necessarily calls an agreement
to arbitrate into question?” Professor Rau would send the misrepresentation claim to arbitration

because he does not believe F&C’s alleged misrepresentation about its financial condition

necessarily calls into question Prima Paint’s agreement to arbitration.'® By contrast, he has

12 1d. at 31 (citations omitted).

' 1d. at 16.
1% «“Prima Paint . . . preserves for the courts any claim at all that necessarily calls an agreement to arbitrate into
question.” Rau, Seventeen Simple Propositions,supra note 80, at 17, (emphasis omitted), “However, quite often the - [ Deleted: Alan Scott
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forged, or where an authentic signature was obtained at gunpoint.”105

While this is true with respect to forgery,'® it is not with respect to the signature obtained
at gunpoint. The individual who signs with a gun to her head does agree to arbitration, she does

manifest assent to the terms on the document she is signing; however, she does so under
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In this regard, the case of the signature at gunpoint is different from the example in which
“A grasps B’s hand and compels B by physical force to write his name” to the signature line of a
contract containing an arbitration clause.'” As the current Restatement of Contracts says, “B’s
signature is not effective as a manifestation of his assent, and there is no contract.”'% By
contrast to this example, in which there is no contract because there is no agreement, the
signature obtained at gunpoint is an agreement, albeit one induced by an improper threat, and
there is a contract, albeit one voidable at the option of the victim. The Restatement treats the A-
grasps-B’s-hand example in its Section 174 and the gunpoint example in its Section 175 for good
reason; they are conceptually quite distinct, with the A-grasps-B’s-hand example far more
analogous to fraud in the factum and the gunpoint example far more analogous to the sort of

fraud alleged in Prima Paint, fraud in the inducement.''°

In the A-grasps-B’s-hand example and
in fraud in the factum, there is no agreement. In the gunpoint example, as in Prima Paint, there
is an agreement.

This foray into the doctrinal nuances of contract defenses is important because it cuts
against Professor Rau’s view that there is less of an agreement to arbitration in the gunpoint
example than in a fraud-in-the-inducement case like Prima Paint. It thus undermines Professor
Rau’s contention that he can reconcile his preferred results in Prima Paint (arbitrator hears
misrepresentation defense) and the gunpoint example (court hears duress defense) with his

principle that would send to “the courts any claim at all that necessarily calls an agreement to

arbitrate into question.”'"" I believe consistency requires Professor Rau to abandon that principle

!% RESTATEMENT (SECOND) OF CONTRACTS § 174, emt. a, illus. 1 (1981). o [ Deleted: 79
109
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or change sides on either Prima Paint or the gunpoint example. I hope he changes sides on
Prima Paint.

The gunpoint example has been the subject of a long and (I think) friendly and respectful
exchange between Professor Rau and me. I first used the example in 1996.""% Professor Rau’s
first published reply was: “There is simply no agreement to anything, for example, where a
signature has been forged, or where an authentic signature was obtained at gunpoint.”113
Returning to the gunpoint example a few years later, he added: “no court that understood the
consensual basis of Prima Paint could ever dream of sending such a dispute to arbitration.”""*
Then, in 2003, he said that he was “exceedingly puzzled” by my assertion that the separability
doctrine requires courts to send the gunpoint case to arbitration,'"” and he reiterated his statement
that “[t]here is simply no agreement to anything, for example, where a signature has been forged,
»116

or where an authentic signature was obtained at gunpoint.

After a decade of holding my fire, in 2006 I returned to the gunpoint example and
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but with a changed view. Rather than sticking for a third time with his previously-expressed
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the rather dicey nature of the “consent” given here would render the overall
contract “void,” or “voidable,” or “nonexistent” -- and while greater minds than
mine have dwelled on the issue, for my part I really don’t much care. As usual,
the verbal formulation hardly matters. But surely nothing in the Court’s opinion
in [Buckeye] warrants any deference whatever - prospective or retrospective - to
the decision of any individual in such a case who purports to act as an
“arbitrator.”""®

I applaud Professor Rau’s movement from the view that “there is simply no agreement to
anything” in the gunpoint example to the view that the consent given in that example is “rather

dicey.” I credit Professor Rau (perhaps alone among separability advocates'

) for repeatedly
engaging with my contention that the separability doctrine cannot accommodate a principled
distinction between the gunpoint example and a misrepresentation case like Prima Paint. The
challenge for Professor Rau remains how he can reconcile his preferred outcomes in those two
cases with his principle of sending to “the courts any claim at all that necessarily calls an
agreement to arbitrate into question.”120

Professor Rau acknowledges that the circumstances surrounding the agreement in the

gunpoint example make the consent given “rather dicey.”121 Why isn’t the consent given in

Prima Paint equally “dicey”? Why is consent more “dicey” in a duress case than a

8 Rau, supra note 3, at 31 (citations omitted). The “greater minds” cited are the drafters of the Uniform
Commercial Code and Restatement (Second) of Contracts.
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misrepresentation case? What are the “dicey-ness” criteria courts should use in deciding what
arguments ought to be sent to arbitrators?

Trying to identify such criteria would be like reinventing the wheel.'? The common law
of contracts has, over centuries, developed doctrines (like misrepresentation and duress) to serve
precisely this purpose of describing circumstances that deprive consent of “its normal moral, and

. . e 123
therefore, legal significance.”

Why not use the accumulated wisdom embodied in those
doctrines? Doing so requires only that courts apply these doctrines to contracts containing
arbitration clauses in the same way courts already apply them to other contracts. Again, the
problem with the separability doctrine is that it separates arbitration law from an important part
of contract law, the defenses to enforcement. It thus deprives the right to litigate of the
protection provided by those defenses and thus makes the right to litigate alienable under lower
standards of consent than contract law provides for the alienation of other rights. For this reason,
I continue to believe the separability doctrine should be repealed.
2. A Limited Separability Doctrine Compatible with Contract Law?

Although I am not sure I see it in Professor Rau’s writings, I think he has a reply to my
question of why the consent given in a misrepresentation case (like Prima Paint) is less “dicey”
than the consent given in the gunpoint example. I think his reply is that when one signs a

document with a gun to one’s head the duress eliminates the moral significance of one’s consent

to all of the terms on the document, whereas when one signs a document induced by a
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words, the party who signs with a gun to her head alleges duress with respect to all of the
contract’s terms, while Prima Paint’s allegation was that F&C only made a misrepresentation
with respect to some of the contract’s terms.'>* Perhaps this is what Professor Rau means when
he says that “there is simply no agreement to anything” in the gunpoint example while in Prima
Paint it is “perfectly plausible . . . that [F&C and Prima Paint] might have chosen to submit to
arbitration -- not only questions with respect to the quality of F&C's performance -- but also
questions with respect to whether F&C had misrepresented the quality of its performance.”125

Perhaps Professor Rau and I could agree on a separability doctrine that distinguishes
between contract defenses that prevent enforcement of all the contract’s terms and contract
defenses that only prevent enforcement of some of the contract’s terms. Courts would rule on
the former while arbitrators would rule on the latter. This would confine the separability
doctrine to defenses that do not (under contract law) necessarily prevent enforcement of all of
the contract’s terms.'?® Thus enforcing the arbitration clause (and perhaps other clauses)
notwithstanding the assertion of such a defense would be consistent with contract law outside the
arbitration context. This limited separability doctrine would meet my goal of harmonizing
arbitration law with contract law and thus providing the right to litigate with the same protection
contract law provides other rights.

In contract law outside the arbitration context, for example, if a particular term of a
contract is unconscionable, “a court may refuse to enforce the contract, or may enforce the
remainder of the contract without the unconscionable term.”'?” If the court chooses the latter

option then it is holding that the defense to enforcement (unconscionability) only prevents

12 Similar to Prima Paint, Cardegna’s allegation in Buckeye was that only some of the contract’s terms were illegal.

the contract’s terms.
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—~

Deleted: Alan Scott

Deleted: 14 AM. REV. INT’L ARB. 1,
Formatted: Font: 10 pt

ry
'y,

1 '/ Deleted: Everything You Really Need to
Know About "Separability" in

N T

Deleted: -20
Deleted: (2003)
Deleted: 88

Y

o { Formatted: Font: Italic
- [ Deleted: .

o A 0 L




enforcement of some of the contract’s terms, rather than a/l of its terms. What has just been said
about unconscionable terms is also true of terms unenforceable due to public policy. “If the
parties’ performances can be apportioned into corresponding pairs of part performances so that
the parts of each pair are properly regarded as agreed equivalents and one pair is not offensive to
public policy, that portion of the agreement is enforceable by a party who did not engage in
serious misconduct.”'** So the public policy (or illegality) doctrine, like the unconscionability
doctrine, sometimes treats a defense as only preventing enforcement of some of the contract’s
terms, rather than all the contract’s terms. Thus the limited separability doctrine described here
would permit courts to continue sending to arbitrators arguments that the container contract is
unenforceable due to public policy or unconscionability.

By contrast, my research revealed no cases in which courts held that a misrepresentation
only prevented enforcement of some of the contract’s terms when the victim of the
misrepresentation sought to prevent enforcement of all the contract’s terms.'* Courts seem
united in holding that the victim of a misrepresentation may make the entire contract voidable.
In fact, one court expressly rejected the argument that misrepresentation should only prevent
enforcement of some of the contract’s terms.

Since a divisible contract is still only a single contract, the customary rules regarding

contract formation are applicable. Those rules provide that a contract induced by fraud

renders the entire agreement voidable . . . . Since the jury here found that the Contract

was induced by misrepresentations made with the intent to defraud cross-complainants,
the Contract, whether divisible or not, was voidable. FMI’s action to collect on it could

thus be defended on the ground that the Contract had been procured by fraud. {Comment [UoNLV4]: Need a cite for }
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enforce the other parts not so induced. We have found no authority, and none has
been cited to us, permitting a defrauder to enforce the balance of a divisible
contract not induced by fraud.'®

In sum, contract law outside the arbitration (and other dispute-resolution'®!

) context seems to
treat misrepresentation (like duress) as a defense that (if proven) makes all the terms of the
contract unenforceable, while treating unconscionability and public policy as defenses that (if
proven) could make some or all of the terms unenforceable. Similarly, a limited separability
doctrine would have a court rule on defenses to contract enforcement that prevent enforcement of
all the contract’s terms while enforcing the arbitration clause to have the arbitrator rule on
defenses to contract enforcement that only prevent enforcement of some of the contract’s
terms.'* This limited separability doctrine would treat arbitration clauses no different from
other terms of the contract and thus provide the right to litigate with the same protection contract
law provides other rights.

C. Other Arguments for the Separability Doctrine

1. Arguments Applicable to Both Domestic and International Arbitration

The previous subsection of this article responds to Professor Rau’s consent-based {Formatte 4: Font: Ttalic
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the risk that their decision will call into question the validity of the arbitration clause from which
they derive their power.”134 Suppose, for example, that when Prima Paint receives F&C’s
demand for arbitration, Prima Paint decides not to go to court to allege F&C’s fraudulent
inducement, but instead complies with F&C’s demand to submit the case to arbitration. In other
words, suppose that Prima Paint participates in arbitration without ever explicitly addressing
whether the arbitrator has jurisdiction to decide whether Prima Paint formed an enforceable
contract containing an arbitration clause. Prima Paint's participation in arbitration consists solely
of arguing the merits, that is, arguing that the contract it formed was unenforceable due to F&C's
misrepresentation. Suppose further that the arbitrator concludes that F&C fraudulently induced
Prima Paint to sign the consulting agreement so the arbitrator issues an award rejecting F&C’s
claim for payment from Prima Paint and even awarding damages to Prima Paint. The
separability doctrine’s advocates seem to worry that — without the doctrine — this arbitration
award in favor of Prima Paint would have no legal force (that is, could not be confirmed and
enforced by a court) because the arbitrator’s only power to render the award came from a
contract, the consulting agreement, that the arbitrator held unenforceable.

In fact, however, the arbitrator’s power came, not just from the consulting agreement, but
also from a post-dispute agreement to arbitrate. When (in the hypothetical) F&C demanded
arbitration and Prima Paint complied with that demand by participating in arbitration, the parties

formed a post-dispute agreement to arbitrate. The agreement was formed, not by mutual assent
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to a writing, but by conduct. By arguing the merits to the arbitrator, without questioning the
arbitrator's jurisdiction to decide the merits, Prima Paint conferred that jurisdiction on the
arbitrator, that is, Prima Paint agreed to arbitrate the merits. More importantly, this post-dispute
agreement is not an executory agreement, but rather one that has been performed; both sides
participated in the arbitration and the arbitrator rendered an award. What could be the ground for
vacating such an award? None of the grounds for vacatur in the FAA would be satisfied."” And
even before enactment of the FAA, when courts generally refused to enforce executory
arbitration agreements, they did enforce arbitration awards.'*® It is unlikely a contemporary
court would refuse to enforce an arbitration award — rendered after both sides manifested assent
to arbitration by participating in it — on the ground that the arbitrators deprived themselves of the
power to render the award by the very act of rendering it, that is, holding that the container
contract is unenforceable.'” So the separability doctrine is not necessary to avoid that

unfortunate quandary.
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Perhaps in response to such arguments, one of the separability doctrine’s prominent advocates,
William Park, writes:

Occasionally one hears suggestions that an estoppel doctrine could achieve the

same goal [as the separability doctrine], by deeming a party who participated in

the arbitration to have waived the right to challenge the award. Such an approach,

however, would not deal adequately with the common situation in which an

arbitrator rules on several claims and/or counterclaims, but has jurisdiction only

over some of them. Moreover, an estoppel or waiver doctrine would likely

encourage boycott of arbitral proceedings.138
Whether the arbitrator has jurisdiction over some or all claims is determined by interpreting the
agreement submitting the dispute to arbitration.'® In the case of an agreement formed by
conduct, rather than assent to a writing, the parties take the risk that the arbitrator and any
reviewing court will interpret the agreement to give the arbitrator jurisdiction over all claims the
arbitrator thought to rule on. If a party does not like that risk then it should not participate in

arbitration without a written agreement specifying which claims are, and are not, being submitted

to the arbitrator."* Similarly, in the absence of the separability doctrine, a party who does not

Id. at 591. “The [Slaney] court went on to apply ordinary rules of contract law in holding that the plaintiff was
estopped from arguing that the lack of a binding written agreement precluded enforcement because she had
participated freely in the arbitration proceeding, had not argued that she never agreed to the arbitration clause during
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want to comply with the arbitrator’s rulings on challenges to the enforceability of the container
contract should not participate in arbitration until a court rules on such challenges.141 If this is
what Professor Park calls “encourag[ing] boycott of arbitral proceedings,” then such
encouragement is positive. After all, it ensures that parties who want a court to rule on the
enforceability of the container contract get such a ruling,142 and rightly allocates to parties who
go to arbitration without such a ruling the consequences of leaving the question to the arbitrator.
2. Arguments Applicable to International Arbitration Only

In the international arbitration context, some argue, the previous paragraph’s reasoning

does not apply “[f]or normally there is no international court with compulsory jurisdiction to
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enforcing an executory arbitration agreement does no good if that same biased court can later
prevent enforcement of an arbitration award against its preferred party.

In some cases, of course, a biased court cannot prevent enforcement of an arbitration
award because, for example, the assets necessary to satisfy the award are outside that court’s
jurisdiction and within the jurisdiction of a court willing to enforce the award (the “good court™).
But if the good court is willing to defy the biased court at the award-enforcement stage, it should
also be willing to defy the biased court at the executory-agreement stage.145 Ultimately, whether
international arbitration decisions are more than hortatory turns on whether good courts are
willing and able to enforce such decisions, not whether courts get involved only at the end of the
process (as required by the separability doctrine) or also earlier (as would sometimes occur
without the separability doctrine).'*

IV. Conclusion

While I believe this article refutes many of the common arguments for the separability
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doctrine, which resolves in one forum disputes about both the enforceability of the container
contract and about the merits."*’ In addition, this anti-separability procedure would have a court
resolving issues that will often be intertwined with the merits that will go to the arbitrator if the

court finds that the parties have formed an enforceable container contract."*®

In short, repealing
the separability doctrine will come at a price to both disputants and adjudicators. That price,
however, must be paid to ensure that no dispute is sent to arbitration unless the parties have
formed an enforceable contract requiring arbitration of that dispute. In short, the practical
advantages the separability doctrine provides should be sacrificed in order to ensure that the right
to litigate receives the protection of contract-law’s defenses to enforcement. The latter is worth
sacrificing the former.

I do not think it is a coincidence that advocates of the separability doctrine are found
49

most commonly among those who have written extensively on international arbitration.'
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places on (1) the right to litigation and (2) the protection provided by contract-law’s defenses to
enforcement. Each of these factors is generally less important in the international context than in
the domestic context. In the international context, the right to litigation is of less practical value
because courts, and the enforcement of judgments, tend to be less reliable. And the types of
parties typically forming international arbitration agreements (governments and large
corporations) can generally be expected to protect themselves from the conduct that would give
rise to a contract defense better than the ordinary individuals who often form domestic arbitration
agreements. So I can understand why international arbitration specialists would reject my call
for repeal of the separability doctrine. I ask only that, in doing so, they acknowledge that they
are depriving the right to litigate of the protection provided by contract-law’s defenses to
enforcement. In other words, I ask that they acknowledge that the separability doctrine -- unlike
nearly all the rest of arbitration law -- is incompatible with, and thus cannot be justified as an

application of, contract law.



