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This Article is dedicated to the memory of my late husband, Jorge M. Visconez.
We would have welcomed the social symbolism of a legal marriage. I therefore take
this opportunity to extend special and heartfelt thanks to my sister, Colleen Carboni.
While the rest of my family liked Jorge well enough, only she accepted our relation-
ship for what it was—a marriage. .

The editors of this Article have spared the reader much confusion and needless
digression; they should be thanked by all parties.
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" Senator Robert Byrd (D-W. Virginia) called the idea of same-sex

marriages ‘absurd,” and read from the Bible to buttress his argu-
ment that such marriages flew “in the face of the thousands of
years of experience about the societal stability that traditional
marriage has afforded buman civilization.”

INTRODUCTION

President Clinton signed the Defense of Marriage Act (DOMA),’

into law on September 21, 1996, at 12:50 a.m., less than six weeks
before the November general elections.” The timing suggests that
Congress passed DOMA before other more legitimate legislation in
order to raise an issue which could influence that election’s outcome.”
The early hour was transparently Clinton’s “attempt to lessen media

coverage [of] and political fallout

”* from his unavoidable capitulation

. e o 6 . . . o
to religious conservatives.” These strained circumstances are in keeping

Bl

W

142 Cone. Rec. $10,108-09 (daily ed. Sept. 10, 1996) (statement of Sen. Byrd).
Defense of Marriage Act, Pub. L. No, 104-199, 110 Stat. 2419 (1996).

See Kim A. Lawton, Clinton Signs Law Backing Heterosexual Marriage, CHRISTIANITY
Topay, Oct. 28, 1996, at 80, 80.

See e.g., 142 Cong. Rec. §10,579-80 (daily ed. Sept. 16, 1996) (statement of Sen.
Pell). In a starement explaining his decision to oppose DOMA, Sen. Pell said:

(1t is clear to me that this legislation is politically motivated. By making
this unnecessary bill a priority of this Congtess, while failing to act on nu-
merous other measures of much more immediate importance, the
Republican leadership has made clear its desire to try to embarrass those
-who have traditionally supported equal rights for all Americans, including
gays and lesbians.

142 Cong. Rec. $10,580 (daily ed. Sept. 16, 1996) (statement of Sen. Pell).

Lawton, supra note 3, at 80. .

DOMA’s advocates intended either to compel Clinton to commit a damningly liberal
deed by vetoing it or to alienate Clinton from a solid constituency by signing it, all
before the upcoming November elections. Those with even the slightest amount of
political acumen knew that once DOMA had gone as far as it had, Clinton could not
veto it without endangeting his chances for re-election. See John Gallagher, Speak
Now: Searching for a Popular Election-Year Wedge Issue, Congressional Republicans
Launch an Attack on Gay Marriage, ADVOCATE, June 11, 1996, at 20, To veto
DOMA, Clinton would have had to set aside his personal objections to same-sex
marriage in the interest of others’ civil liberties. See J. Jennings Moss, Wedding Bell
Blues: Clinton's Stated Opposition to Same-Sex Marriage Places the President Squarely on

- the Horns of a Political Dilemma, ApvocaTe, May 14, 1996, at 20, Conflicted by

these competing interests, Clinton sought the path of minimal cost, and thus in the
thick of night with no one watching, he signed DOMA into law. Without this pres-
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with DOMA’s character @b inicio as an unusually complex piece of
legislation.

Whatever its faults, DOMA has the virtue of brevity. Section 2,
entitled “Powers Reserved to the States,” authorizes states to ignore
the Full Faith and Credit Clause of the United States Constitution

when it comes to the issue of same-sex marriages:

No State, territory, or possession of the United States, or In-
dian tribe, shall be required to give effect to any public act,
record, or judicial proceeding of any other State, territory, pos-
session, or tribe respecting a relationship between persons of
the same sex that is treated as a marriage under the laws of
such other State, territory, possession, or tribe, or a right or
claim arising from such relationship.”

Section 3 of DOMA is both less abstract than Section 2 and
more controversial. Entitled “Definition of Marriage,” this passage
states:

In determining the meaning of any Act of Congess, or of any
ruling, regulation, or interpretation of the various administra-
tive bureaus and agencies of the United States, the word
“marriage” means only a legal union between one man and
one woman as husband and wife, and the word “spouse” refers
onlysto a person of the opposite sex who is a husband or a
wife.

Despite their advertised simplicity,” both sections pack constitu-
tional wallops.

Most analyses of DOMA direct their attentions to the constitu-
tionality of the effécts of this legislation: Does it violate the Equal
Protection Clause of the Constitution? Does it transgress the Consti-
tutional requirements of Due Process? Does DOMA 'grant states a

thick of night with no one watching, he signed DOMA into law. Without this pres-
sure from the political right, Clinton would have acted in keeping with his long-held
policy of supporting gays and lesbians, and vetoed DOMA.

7. Defense of Marriage Act § 2(a), 28 U.S.C.A. § 1738C (West Supp. 1997). -

8. Defense of Marriage Act § 3(a), 1 U.S.C.A. § 7 (West 1997).

9. Defense of Marriage Act: Hearing on H.R. 3396 Before the Subcomm. on the Constitu-
tion of the House Comm. .on the Judiciary, 104th Cong. 1 (1996) [hereinafter House
Hearing] (statement of Rep. Canady) (“[T]he Act simply restates the current and
long-established understanding [of what] martiage means.”).
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power they did not already possess, namely, the power to ignore ex-
traterritorial marriages?w _

This Article, however, takes a different approach and scrutinizes
the constitutionality of the intent of DOMA. According to the text of
the Act, DOMA’s purposes are “to define and protect the institution
of marriage,”" where marriage is defined to exclude same-sex partners.
To be constitutionally valid under the Establishment Clause, this no-
tion that heterosexual marriages require “protection” from gay and
lesbian persons must spring from a secular and not religious source.
This Article posits that DOMA has crossed this forbidden line be-
tween the secular and the religious. DOMA, motivated and supported
by fundamentalist Christian ideology,” and lacking any genuine
secular goals or justifications, betrays the Establishment Clause of the
U.S. Constitution.

10. These questions, and much of the eatlier literature considering them, are reviewed
and summarized by MARK STRASSER, LEGALLY WED: SAME-SEX MARRIAGE AND THE
ConstrruTiON (1997). Strasser does not consider the implications of the Establish-
ment Clause for DOMA.

11. Defense of Marriage Act, Pub: L. No. 104~199, 110 Stat. 2419 (1996).

12. The group of antigay advocates supporting DOMA will consistently be glossed herein
as “fundamentalist Christians,” although many pro-DOMA individuals would not so
label themselves. Technically, “fundamentalism” refers to:

the belief thar there is one set of religious teachings that clearly contains

the fundamental, basic, intrinsic, essential, inerrant truth about humanity

and deity; that this essential truth is fundamentally opposed by forces of

evil which must be vigorously fought; that this truth must be followed to-

day according to the fundamental, unchangeable practices of the past; and

thar those who believe and follow these fundamental teachings have a spe-

cial relationship with the deity.
Rarer W. Hoop, Jr. ET AL, THE PsycHoLOGY OF ReLiGioN: AN EMrPIRICAL Ap-
PROACH 366 (2d ed. 1996) (quoting B. Altemeyer & B. Hunsberger,
Authoritarianism, Religious Fundamentalism, Quest, and Prejudice, 2 INT'L J. FOR Psy-
cHoL. Reugron 113, 118 (1992)); see also RoNaLp B. FLowers, THAT GODLESS
Court? 93 (1994). Fundamentalism in America is overwhelmingly Christian, al-
though Islamic and Jewish fundamentalists are common in other cultures. Most
Catholics fall outside this technical “fundamentalist” definition, since on the whole
they are open to the amending of scriptural authority by papal decree and other cur-
rent events. However, on the particular issue of homosexuality the Catholic Church
has not demonstrated this willingness to reinterpret the few relevanc Biblical refer-
ences. This Article therefore embraces Catholics within the “Fundamentalist
Christian” concept.
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The tools to evaluate DOMA are provided by Lemon v. Kurtz-
man and Edwards v. Aguillard.” In these cases, the Supreme Court
has synthesized and systematized its thinking on the Establishment
Clause, and the criteria by which a court may determine if it has been
transgressed. Part I reviews the development of Establishment Clause
jurisprudence through the articulation of the Lemon test.” Part II de-
scribes the instructions the Supreme Court provided in Edwards v.

Aguillard" for applying the Lemon test. Part III submits DOMA to a

13. Lemon v. Kurtzman, 403 U.S. 602 (1971). For discussion of Lemon see infra notes
27-32 and accompanying text. This Article assumes that Lemon provides the proper
standard by which DOMA should be evaluated. However, the Lemon test is uni-
formly neither appreciated nor applied by the Court. The evolving consensus is that
the test is not ideally tailored to all fact situations. Gf LeoNarD W. Levy, THE Es-
TABLISHMENT CLause 156-59 (2d ed. rev. 1994) (stating that while Lemon is
adequate in itself, it fails as a one-size-fits-all tool for Establishment Clause analysis).
A broader selection of more tightly specific rules would generate more sensible and
consistent outcomes. Justice O’Connor, for instance, has been particularly vocal
about calling for a reconsideration of the place of Lemon in constitutional jurispru-
dence. See Wallace v. Jaffree, 472 U.S. 38, 67-70 (1985) (O’Connor, J.,
concurring); Lynch v. Donnelly, 465 U.S. 668, 687-93 (1984} (O’Connor, J., con-
curring).

Justice Scalia, on the other hand, reasons that the purpose prong of Lemon is
impermissible because a purpose inquiry is “almost always an impossible task.” Ed-
wards v. Aguillard, 482 U.S. 578, 636 (1987) (Scalia, J., dissenting) (arguing that the
purpose prong of the Lemon test should be abandoned); see ako Epperson v. Arkan-
sas, 393 U.S. 97, 112-13 (1968) (Black, J., concurring) (finding the Arkansas anti-
evolution statute unconstitutional for its vagueness, not its religiosity, because the
search for motives was “too difficult”—although only religious motives were ex-
pressed). Swayed by Scalia’s arguments, at least one commentator has called for the
elimination of the purpose prong, stating that it “present[s] a test too difficult to ap-
ply ... [since the] sources which reveal such intent can be ‘contrived and sanitized,
favorable media coverage orchestrated, and post-enactment {sic] recollections con-
‘veniendly distorted.’” Jeffrey S. Theuer, Comment, The Lemon Test and Subjective
Intent in Establishment Clause Analysis: The Case for Abandoning the Purpose Prong, 76
Kv. L.J. 1061, 1072-73 (1987-88) (footnote omitted) (quoting Edwards v. Aguil-
lard, 482 U.S. 578, 638 (1987) (Scalia, J., dissenting)).

Despite these expressed misgivings, the Lemon test is still the official standard
when seeking to adjudicate appeals to the Constitution’s Establishment Clause. But
¢f Marsh v. Chambers, 463 U.S. 783 (1983) (holding that because the Founding
Fathers, who wrote the First Amendment, approved of legislative chaplains, Nebraska
Legislature’s chaplaincy practice did not violate the Establishment Clause). Thus, this
Article uses the purpose prong of the Lemon test to analyze the constitutionality of
DOMA.

14. Edwards v. Aguillard, 482 U.S. 578 (1987). For discussion of Aguillard see infra Part
1L :

15. Lemon, 403 U.S. at 612-13.

16. Edwards v. Aguillard, 482 U.S. 578 (1987).
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Lemon analysis as interpreted by Aguillard, examining DOMA’s legis-
lative history as well as the current and historical contexts from which
it arises.

I. Tue First AMENDMENT’S ESTABLISHMENT CLAUSE

The Religion Clauses of the Constitution’s First Amendment
read, “Congress shall make no law respecting an establishment of re-
ligion, or prohibiting the free exercise thereof.”” This passage contains
both the non-Establishment and the Free Exercise guarantees; our at-
tention focuses on the former." The Establishment Clause forbids the
federal and state governments to prefer one religion over another.”
This Part reviews Supreme Court jurisprudence considering laws that
exhibited this preference.

Epperson v. Arkansas®® was an early effort to articulate which laws
violate the Establishment Clause. In Epperson, the Supreme Court
struck an Arkansas statute which outlawed the teaching of evolution.
The Court held the law to be an unusually blatant attempt to legislate
fundamentalist Christian theology:

The overriding fact is that Arkansas’ law selects from the body
of knowledge a particular segment which it proscribes for the
sole reason that it is deemed to conflict with a particular re-
ligious doctrine; that is, with a particular interpretation of the
Book of Genesis by a particular religious group.”

In reaching its unequivocal conclusion “that fundamentalist sec-
tarian conviction was and is the law’s reason for existence,”” the
Court established two precedents. First, the Court found that “the
religious views of some of its citizens™ provided the only justification
for the Arkansas statute. Even if the Court had been predisposed to

17. U.S, Const. amend. I

18. For a discussion of the historical and social context of the Establishment Clause, see
Levy, supra note 13.

19. A question exists regarding whether the government can prefer all religions over non-
religion, if such a thing is possible. See LEVY, supra note 13, at xvi-xxii. But this
debate need not concern us here, since the present issue clearly centers on one par-
ticular religion, fundamentalist Christianity, to the exclusion of others.

20. Epperson v. Arkansas, 393 U.S. 97 (1968).

21. Epperson, 393 U.S. at 103,

22, Epperson, 393 U.S. ar 108,

23. Epperson, 393 U.S. ar 107.
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accept some nonreligious rationale for the criminalization of the
teaching of Darwinian evolution, the record reflected no such alterna-
tive explanation for the statute. As a result, the court held that any law
wholly without secular purpose is a law presumptively monvated by
religion, and thereby forbidden by the First Amendment.

The second precedent from Epperson relates to the lineage of a
contested law. Although the Arkansas statute did not explicitly claim
that its purpose was to further fundamentalist Christianity, its text was
modeled on a Tennessce statute which did include such language.”
Given the Arkansas adoption of this Tennessee law, the Court sensibly
analogized from the one to the other, concluding without a doubt that
“the motivation for the [Arkansas] law was the same.” Thus, the
Court looked beyond explicit claims into the unspoken social and po-
litical contexts which may have also influenced the legislative process.
Even if overt language of the law is inoffensive, Epperson instructs that
knowledge of the specific social, intellectual, and philosophical pedi-
gree of a statute may suffice to find constitutional insult.

The influence of Epperson was particularly important in 1971
when the Supreme Court created an actual “test” to determine when a
law violated the Establishment Clause. Lemon v. Kurtzman” involved
a Rhode Island plan to offer supplemental pay to nonpublic school
teachers who teach only classes also taught in public schools and use
only approved public school materials.” The sole beneficiaries of the
extra payments were 250 teachers in Roman Catholic schools. Because
parochial schools play a critical role in the religious functioning of the
Catholic Church, the question was whether these payments were un-
constitutional establishments.

24. See Epperson, 393 U.S. at 10708 (holding that “[i]t is clear that fundamentalist sec-
tarian conviction was and is the law’s reason for existence” because “[n]o suggestion
ha[d] been made that Arkansas’ law may be justified by considerations of state policy”
(emphasis added)). In a later case, Wallace v. Jaffiee, the Court reasoned that all new
legislation should be presumed to be an attempt to change existing law, and hence
not pointless. See Wallace v. Jaffree, 472 U.S. 38, 59 (1985).

25. See Epperson, 393 U.S. at 98 (“The Arkansas statute was an adaptation of the famous
Tennessee ‘monkey law'. ...” (citing Tenn. Cope ANN. §49-1922 (1966 Repl.
Vol.))). This law was the focus of the Scopes wrial. Scopes v. State, 289 S.W. 363
(Tenn. 1927).

26. Epperson, 393 U.S. at 109.

27. Lemon v. Kurtzman, 403 U.S. 602 (1971).

28. See id, at 607-08. Lemon also included consideration of a sumla.rly-themed Pennsyl-
vania plan, which is not discussed here. Lemon, 403 U.S. at 609-11.
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The Court articulated three criteria to ascertain whether religion
impermissibly motivated a government action. These criteria have be-
come known as the “Lemon test.” A law is unconstitutional if it
transgresses any of these three standards: “First, the statute must have
a secular legislative purpose; second, its principal or primary effect
must be one that neither advances nor inhibits religion, . . . ; finally,
the statute must not foster ‘an excessive government entanglement
with religion.” ™

Nine years after establishing this test, the Supreme Court invoked
the first standard, otherwise known as the purpose prong of Lemon, in
Stone v. Graham.” In Stone, the Court considered a Kentucky statute
which required the public schools to post the Ten Commandments in
each classroom. Although the state asserted an “avowed” secular pur-
pose—highlighting the decalogue’s role in the formation of Western
Civilization—the Court ruled that an “‘avowed’ secular purpose is
not sufficient to avoid conflict with the First Amendment,” and that
“no legislative recitation of a supposed secular purpose can blind [the
Court] to” the “plainly religious” nature of the Ten Command-
ments.” Therefore the Court held that the Kentucky statute “violates
the first part of the Lemon v. Kurtzman test, and thus the Establish-
ment Clause of the Constitution.”” In essence, the enduring
precedent from Stone extends the lesson learned earlier in Epperson:
The Court is not bound to accept without scrutiny the legislature’s
routine assurances that a law was not impermissibly religiously moti-
vated. Rather, the Court is free to look deeper into relevant evidence,
such as religious pedigree.

In Wallace v. Jaffree,” another significant purpose prong case, the
Supreme Court found that religious concerns were the sole motivation
for an Alabama statute requiring a minute of silence in public schools

29. Lemon, 403 U.S. at 612-13 (citation omitted) (quoting Walz v. Tax Commission,
397 U.S. 664, 674 (1970)). The development and treatment of the Lemon test is
briefly reviewed in Levy, supra note 13, at 157-59.

30. Stonev. Graham, 449 U.S. 39 (1980).

31. Stone, 449 U.S. at 41.

32. Stone, 449 U.S. at 43. With an eye toward the eventual adjudication of DOMA, it is
worthwhile to note that now-Chief Justice Rehnquist dissented from this result ban-
ning the required posting of the Ten Commandments. Sze Stone, 449 U.S. at 43-47
(Rehnquist, J., dissenting).

33, Wallacev. Jaffree, 472 U.S. 38 (1985).
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for meditation or voluntary prayer.** Alabama already had a required
moment of silence in which those who were so inclined could silently
pray if they chose; the new law amended the previous statutes to en-
courage the use of that time specifically for voluntary prayer as
opposed to meditation or quiet reflection, for instance. As this was the
only change to the law’s text, and as new legislation is presumed to be
an attempt to change existing law,” the Court construed the change as
the manifestation of the State’s intent “to characterize prayer as a fa-
vored practice.”® The Alabama statute thus failed the purpose prong
of the Lemon test, and therefore violated the First Amendment of the
Constitution.”

The fact that the challenged law permitted no new actions cued
the Court to the exclusively religious purpose of the Alabama statute.
School children in that state already had the right to a moment of si-
lence for use in whatever manner they chose. Adding “voluntary
prayer” to the list of possible uses did not make that use suddenly and
newly available, but only underscored the state’s approval and encour-
agement of the moment of silence for that use. By this example, if a
law grants no new powers or abilities, that law is likely a symbol of
support for some cause which may or may not be appropriate, and
thus warrants close scrutiny.

In summary, the purpose prong of the Lemon test focuses on
what the legislators could reasonably be presumed to have been
thinking when they enacted the new law.” The inquiries it authorizes
include: Did they know, or could they reasonably be presumed to
have known, that a piece of legislation had emerged from a wellspring
of religious mandate? Was this knowledge just one of many influences
on their decision to enact the law, or was it the sole or primary factor?

Under Stone, the purpose for the law must be primarily and not
superficially secular.”” Any law with primarily religious motivation is

34, See id. at 56-57 (finding that the bill’s sponsor admitted to the religious motivation
of the Alabama statute). '

35. See Wallace, 472 U.S. at 59 & n.48.

36. Wallace, 472 U.S. at 60.

37. Again with an eye toward eventual judgment on DOMA’s constitutionality, we ob-
serve that now-Chief Justice Rehnquist dissented from Wallace as he did from Srone.
See Wallace, 472 U.S. at 97 (Rehnquist, J., dissenting); Stone, 449 U.S. at 43. Chief
Justice Rehnquist is apparently not well-disposed to claims that legislation advancing
religious causes, and only religious causes, are necessarily suspect.

38. See Lemon, 403 U.S, at 613,

39. See Stone, 449 U.S. at 41-43.
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