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Abstract

Transnationalism represents a major leap forward in our
understanding of events that cross national borders. At the same time, though,
the transnational approach is woefully incomplete.  Students looking for
intellectual coherence are frequently disappointed. And even a cursory glance
at news headlines makes it abundantly clear that despite this major conceptual
advance, the world has not become any happier. I worry that transnational
law has become too optimistic, perhaps even naive, about what it can
accomplish.

The argument is structured in three parts. Part I simply seeks to
understand what “transnational law” actually means, by developing a
typology that systematizes not only sources of law, but actors engaged in
cross-border events. Part II attempts to draw three principal lessons from this
reality: (i) transnational law, for all of its glamour, is often little more than
national law applied to cross-border events; (ii) forays beyond the national
have too often been either been ineffectual or perceived as disenfranchising,
and (iii) the transnational approach is being hampered by its reliance on
liberalism and process theory.

Part Il argues for a counterintuitive and ironic proposition:
Comparatists may lead a way out of transnationalism’s morass. The
comparative method presents precisely the tools that lead to a deeper
understanding of the similarities and differences among national laws, and
between national laws and other constructs such as supranational and
international law. Only through understanding this reality can we begin to
renew our justifications for the legitimacy of meaningful international law and
institutions.
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Pangloss admitted that he had always suffered horribly; but having
once maintained that all was wonderful, he continued to maintain it
and did not believe it.

-Voltaire, Candide’
I. INTRODUCTION

Transnationalism represents a major leap forward in our understanding
of events that cross national borders. Faced with the narrow strictures of
classically-defined international law which centers on nation-states,” beginning
in the 1950s, brilliant scholars espousing a transnational approach broadened
the realm of inquiry. They emphasized not only the possible variety of actors,
public and private, that engage in cross-border conduct, but also the plethora of
laws that purport to regulate these activities.’ Such a perspective is of immense
pedagogical use, since it exposes students to a complex of actors and sources
present when advising clients on international transactions or events." And it
has led to a series of new and insightful scholarly works espousing the
descriptive and normative value of transnational laws and processes.’

At the same time, though, the transnational approach is woefully
incomplete.  Students looking for intellectual coherence are frequently
disappointed. And even a cursory glance at news headlines makes it
abundantly clear that despite this major conceptual advance, the world has not
become any happier: Armed conflict, labor and human rights abuses,
divergence between north and south, and environmental disasters, to name just
a few, emerge every day. How can this be? Admittedly, blame for the world’s
ills cannot be placed uniquely at the feet of transnationalism. Yet the
analytical framework it provides is, I fear, at least part of the problem. In
particular, I worry that in our zeal to embrace transnationalism with all of its

' FRANCOIS-MARIE AROUET DE VOLTAIRE, CANDIDE 290 (1759) (Peter Constantine, trans.,
Random House 2005) (1963).
2

See infia notes 13-14 and accompanying text.
* See infra notes 28-58 and accompanying text

For example, in teaching International Business Transactions, I regularly use the pathbreaking
casebook authored by Detlev Vagts, William Dodge, and Harold Koh See DETLEV F. VaGTS,
WILLIAM S. DODGE & HAROLD HONGIU KOH, TRANSNATIONAL BUSINESS PROBLEMS (3d ed. 2003)

* See infra note 59.
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thetorical appeal, we have lost sight of the fact that the concept is incomplete,
relies on troubling assumptions, and in the end 1epresents only a very small
step toward developing meaningful international laws and institutions from
which real solutions might emerge.

Strangely enough, I am reminded of Pangloss, one of Voltaire’s most
colorful personages. “Monsieur Pangloss,” putatively, “the most profound
metaphysician of Germany,” “taught metaphysico-theolog-cosmo-nigology.
He proved admirably that there is no effect without a cause, and that, in this
best of all possible worlds, the country house of Monseigneur the Baron was
the handsomest of country houses, and Madame the best of possible
Baronesses.” 1 worry that transnational law has become an example of
“metaphysico-theolog-cosmo-nigology,” a field that has become too
optimistic, pethaps even naive, about what it can accomplish in today’s world.
In making this argument, I will necessarily question assumptions—to look at
the transnational approach from first principles rather than fancy jargon and
ingrained habit, much like a child or a tourist would look at architecture for the
first time.’

The Article is structured in three parts. Part I simply seeks to
understand what “transnational law” actually means. At one level, this appears
to be a trivial exercise. But careful observation suggests that it is a deceptively
difficult  question, largely because other terms—“international,”
“supranational,” and “comparative”—clutter the picture. To distinguish
among these concepts, I develop a typology using a matrix that systematizes
not only sources of law, but actors engaged in cross-border events.

Part II attempts to draw some lessons from this reality, shedding light
on several phenomena. First, [ find that national law plays by far the most
significant role in mediating cross-border events. Put simply, transnational
law, for all of its glamour, is often little more than national law applied to
cross-border events. In a landscape dominated by national laws, it becomes
altogether unsurprising that there is so much focus on extraterritoriality,
imbalances among nations, and regulatory races to the bottom. Second, forays
beyond the national have too often been either ineffectual or perceived as
disenfranchising, for example, in their privatization of public functions or

* VOLTAIRE, supra note 1, at 271, Candide first meets Pangloss “[iJn Westphalia, in the country
home of Monsieur the Baron of Thunder-ten-tronckh ” Id. at 3.

,
Id at5

8 . . . .
As one prominent architect describes it:

[TThere are two forms of getting to know architecture. Children, as indeed
tourists, learn the cultural signs that make any urban place particular to a social
group, an economic class and real, historical people. But professionals and
modern architects spend their time unlearning these particular signs while they
master the science of building and the arcana of an advanced industrial
civilization Furthermore, following modern novelists, sociologists and idealistic
planners, they have constructed the ideal type of the universal man, the abstract
client, the average user. This Mythic Modern Man may not exist, except as a
historical fiction, but he became a logical necessity for architects and others who
wanted to generalize a statistical average and design for the unknown client, the
absent user

CHARLES JENCKS, THE NEW PARADIGM IN ARCHITECTURE: THE LANGUAGE OF
POST-MODERNISM 19 (7th ed. 2002).
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unfriendliness to the developing world. Third, the transnational approach is
being hampered by its reliance on liberalism and process theory.

But given transnationalism’s limitations, can any approach lead away
from reliance on national laws toward greater internationalism? Part II1 argues
that comparative law may lead a way out of the morass. The idea that
comparative law could rescue anything from malaise is, admittedly, a
counterintuitive and ironic proposition. After all, transnationa] law is in vogue
and comparative law is not. | argue, however, that the comparative method’
presents precisely the tools that lead to a deeper understanding of the
differences among national laws, and between national laws and other
constructs such as supranational and international law. Only with this
knowledge can we look for similarities and common ground among legal
systems. In doing so, we can begin to renew our Justifications for the
legitimacy of international qua international law, hopefully one day to place
less emphasis on clunky workaround doctrines such as extraterritoriality.
Perhaps oddly, from comparatists’ insights may emerge a chance at finally
developing meaningful international laws and institutions,

II. FROM BOUILLABAISSE TO TYPOLOGY

“Transnational” is a chic term, but defining it is far from elegant.
Much like the word “postmodern,” the “term gets [used] everywhere, but no
one can quite explain what it is,”" By first understanding what “transnational”
is—and more importantly, what it is not—we can get a sense of why it might
be a Panglossian venture,

A. Rationale: Limits of International Law

To a great extent, transnationalism has emerged from the limits of
international law.  Ag conventionally conceptualized, international law
revolves around the nation-state. It is inter-national:  a product of the
“Westphalian state-centered system of world law™" which maintains that “the
states are the only subjects of international law, a theory mmplicit in the
alternative description ‘law of nations,’”" More specifically, there are two
components:  public and private international law The former governs

* The comparative method “consists of comparing and contrasting the domestic substantive and
procedural laws of differing legal systems.” Gloria M. Sanchez, Teaching Foreign Law, Culture, and
Legal Language of the Major U.S. American Trading Partners, 34 SAN DIEGO L REV. 635, 674-75
(1997). For a detailed discussion of the comparative method, see infra Part IT1A.

* 1M WoODS, BEGINNING POSTMODERNISM | (1999).

! David J. Bederman, The Foundations of Law  World Law Transcendent, 54 EMORY L.J. 53,
67 (2005) ,

¥ WOLFGANG FRIEDMANN, THE CHANGING STRUCTURE OF INTERNATIONAL LAW 213 (1964)
[hereinafter FRIEDMANN, CHANGING STRUCTURE]. See also Mathias Reimann, From the Law of
Nations to Transnational Law. Why We Need a New Basic Course for the International Curriculum,
22 PENN ST INT’L L. REV 397, 399-400 (2004) [hereinafter Reimann, Law of Narions|
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relations among nations, generally via treaty or custom;’ the latter, akin to
conflict of laws, determines which national law to choose.” In both situations,
the basic conceptual framework is the nation-state. Despite some significant
achievements obtained within the conventional paradigm,” by the middle of
the twentieth century commentators began raising two major criticisms of
Westphalian-inspired international law: that it is neither descriptively
accurate, nor represents a normatively desirable state of affairs.

The first critique has been partly historical and partly forward-looking.
It points out that the nation-state is a relatively new phenomenon that does not
encompass legal sources dating back to medieval times such as the
international law merchant, or lex mercatoria.” Looking forward to more
recent developments, commentators also emphasize the increasing prominence
of non-state actors such as intergovernmental organizations (IGOs), non-
governmental organizations (NGOs), corporations, and individuals—actors
whom classical international law did not effectively envisage.” Put simply,
“[iJn the second half of the twentieth century, we witnessed the rise of
numerous legal systems outside of, and above, the national ones.”® This
perspective ties in well with two phenomena that are currently in vogue:
Liberalism which “focuses on individuals and other nonstate actors in seeking
to explain international behavior,”” and globalization which can to a

" The canonical description of public international law remains Article 38 of the Charter of the
International Court of Justice:
1 The Court, whose function is to decide in accordamnce with international law such
disputes as are submitted to it, shall apply:
a. international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognized by civilized nations;
d subject to the provisions of Article 59, judicial decisions and the teachings of the most

highly qualified publicists of the various nations, as subsidiary means for the determination of
rules of law.

Statute of the International Court of Justice, 1983 UN.Y B. 1334, 1336, UN. Sales No. E 8611
(statute entered into force Oct. 24, 1945)

" See, e.g., Joel P, Trachtman, The International Economic Law Revolution, 17 U. PA J. INT’L
ECON. L. 33, 40 (1996) (“The central issue in conflict of laws and within private international law,
however, is a fundamental issue of state authority; namely, which state will be allocated the legal
power to regulate the matter?”).

? See, e.g., Bederman, supra note 11, at 59 (“[T]he abolition of the slave trade, the withdrawal
of legitimacy to aggression, and the humanization of warfare are among international law’s most
profound achievements.”)

16 " . .
See, e.g., FRIEDMANN, CHANGING STRUCTURE, supra note 12 at 20 (“Before the rise of the
modern sovereign state, which roughly coincides with the evolution of modern international law,
political and social links were international rather than national ”)

v See, e.g. id. at 162 (“[A]pparently that public international law does not apply to relations
between an international organisation and individuals, since it is confined to the relations of states.”)
Reimann, Law of Nations, supra note 12, at 400 (“Around the middle of the twentieth century, two
important elements were added: permanent international organizations and international human
rights. Despite this addition, however, the coverage of the classic model remained strictly limited to
public international law ).

" Mathias Reimann, Beyond National Systems A Comparative Law for the International Age,
75 TuL.L.REV. 1103, 1107 (2001) [hereinafter Reimann, Beyond National)

"’ William J. Aceves, Liberalism and International Law Scholarship: The Pinochet Case and
the Move Toward a Universal System of Transnational Law Litigation, 41 HARV INT’L. L.J 129,
136-37 (2000). See also Jost Delbriick, Exercising Public Authority Beyond the State. Transnational
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significant extent be “understood as a process of denationalization.”™ In sum,
classic international law does not comfortably countenance the inevitable
blending of international and national,” public and private.”

The second criticism of international law has been more prescriptive,
suggesting that the regime created by traditional international law is
normatively undesirable. This notion is phrased different ways. Some writers
worry that “traditional international law . . . is essentially Europocentric”™ or
more  generally favors the developed world®  Others lament that it
deemphasizes the individual, and hence slights human rights.” Perhaps the
most eloquent exponent of this critique is Wolfgang Friedmann, He argues
sweepingly for a “new co-operative or welfare type of international law””* that
goes beyond traditional concepts such as diplomacy. To address a plethora of
social ills, he advocates using new organizational forms that reframe the notion
of sovereignty:

The explosive growth of the world population, greatly widening the
already enormous gap between the standards of living of a minority of
the rich and a majority of poor nations, the growing pollution of the
atmosphere and the oceans, accompanied by the partition of increasing
sectors of the seas by coastal nations, the increasingly close connection
between the expansion of international transport and communications
and the international spread of disease, and above all the increasingly
ominous consequences of man’s interference with the environment—
these and many other matters have become the first priorities in
international relations. Iz would therefore seem timely to reorder our
priorities and to pursue progress in international organization—which
inevitably means a great expansion and intensification of the
international law of cooperation—in the areas in which the

Democracy and/or Alternative Legitimation Strategies?, 10 IND. J. GLOBAL LEGAL S1UD. 29, 30
(2003) (“[Wle are facing a multilayered system of govemance in which public functions are
performed by states . . . and by international and supranational organizations, supplemented by the
increasingly important activities of non-governmental organizations that participate in international
decision-and law-making and in the enforcement of international law ). For a critique of liberalism,
see infia notes 163-179 and accompanying text.

0 Delbriick, supra note 19, at 29

n See, e.g, H. Patrick Glenn, Harmony of Laws in the Americas, 34 U. MIAMI INTER-AM L.
REV. 223, 225 (2003) (“Public international iaw thus could not trespass into the domestic sphere, and
viewed states . . . as the exclusive subjects of international normativity. Private international law had
no substantive content and took as its function the assignation of all private international cases to the
determination of a given national law.”); J H. Dalhuisen, Legal Orders and Their Manifestation. The
Operation of the International Commercial and Financial Legal Order and Its Ley Mercatoria, 24
BERKELEY J. INT’L L. 129, 187 (2006).

= See, e.g., FRIEDMANN, CHANGING STRUCTURE, supra note 12, at 190 (“Because so many of
the new domains of international law can no longer be neatly classified under either public or private
law but constitute a blend of both. . . ”) Bederman, supra nofe 1 1, at 63-64,

? Abul EM. Maniruzzaman, The Lex Mercatoria and International Contracts: A Challenge for
International Commercial Arbitration ?,14 AM U.INT’L L. REV. 657, 692 (1999)

* See, e.g, T. Olawale Elias, Modern Sources of International Law, in TRANSNATIONAL LAW
IN A CHANGING SOCIETY: ESSAYS IN HONOR OF PHILIP C. JESSUP 34, 66 ( Wolfgang Friedmann et al ,
eds., 1972) (“The club of civilized nations idea of international law is now dead as the dodo ”)

® See, e.g, Aceves, supra note 19, at 131 (“The prominence of the state-centric paradigm has
inhibited the development of alternative models for the protection of human rights.”)

26
? FRIEDMANN, CHANGING STRUCTURE, supra note 12, at 95
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sovereignty of the national state may be bypassed rather than
overcome by frontal attack”

Taken at face value, then, the critique of traditional international law-—namely,
that it is both descriptively inaccurate and normatively inadvisable—seems
driven by good intentions.

B. Definitions and Rhizomes

From these successful critiques evolved the notion of transnationalism.
The canonical definitional work remains Philip Jessup’s fittingly titled book,
Transnational Law.™ Observing that “the term ‘international’ is misleading
since it suggests that one is concerned with the relations of one nation (or state)
to other nations (or states),” Jessup famously proposes “the term
‘transnational law’ to include all law which regulates actions or events that
transcend national frontiers. Both public and private international laws are
included, as are other rules which do not wholly fit into such standard
categories.” As one writer observes with regard to Jessup’s project:

The legal rules and process applicable to situations that cut across
national lines must now be sought in both public and private
international law and, to a significant degree, in new bodies of law that
do not fit into either traditional division. As examples of the latter,
Jessup cited the growing importance of European Community law,
maritime law, international administrative law, war crimes, the law of
economic development and the rules applicable to multinational
enterprises.”

Jessup’s attempt seems holistic.” Indeed, commentators note his efforts “to
widen the ambit and goals of international law”” by underscoring “the
importance of a wider storehouse of rules and avoidance of the dogmas and

7 Wolfgang Friedmann, Human Welfare and International Law—A Reordering of Priovities, in
TRANSNATIONAL LAW IN A CHANGING SOCIETY: ESSAYS IN HONOR OF PHILIP C. JESSUP 113, 118
(Wolfgang Friedmann et al., eds., 1972) (emphasis added) [hereinafter Friedmann, Human Welfare).
Friedmann goes so far as to argue that “[n]ot infrequently, insistence on ‘sovereignty’ is simply a
cover for the reluctance of incumbent regimes dominated by landowners and industrialists to effect
urgently needed social and economic reforms ” Id. at 127.

* PHILIP C. JESSUP, TRANSNATIONAL LAW (1956).
29
Id atl

*Id at 2. Jessup did not coin the term and cites McDougal, Johnson and Corbett. See id. at 2
n3. See also Friedmann, Human Welfare, supra note 27, at 130 (briefly summarizing McDougal’s
1953 Hague Lectures)

* Oscar Schachter, Philip Jessup’s Life and Ideas, 80 AM. J. INT’L L. 878, 893-94 (1986).

2 Scholars such as Jessup and Friedmann are considered leaders of the “monist” school of
international law “maintaining that there is only one international legal order based on the primacy of
international law over municipal law wherever there is an interaction between the two.” Elias, supra
note 24, at 35.

» Preface to TRANSNATIONAL LAW IN A CHANGING SOCIETY: ESSAYS IN HONOR OF PHILIP C.
JESSUP v, vi (Wolfgang Friedmann et al., eds., 1972).



























































































































