CASENOTES

BURDINE V. JOHNSON —TO SLEEP,
PERCHANCE TO GET A NEW TRIAL:
PRESUMED PREJUDICE ARISING FROM
SLEEPING COUNSEL

Few images slice as deeply into our self-image as a fair
society as that of a defendant on trial for his very life depending
upon the services of an attorney who naps throughout the
proceedings. Although this scenario is not new, the courts have
yet to resolve definitively how they should respond to a defendant
burdened with snoozing counsel. This note discusses the outcome
of the latest attempt.!

In the last twenty-five years, the judiciary’s analysis of the
Sixth Amendment right to counsel has moved from a
consideration of who should have counsel, to the quality of the
counsel necessary to fulfill that constitutional obligation.? One
arena of this activity has been the identification of circumstances
that are intrinsically so detrimental to the judicial process that
no proof of actual damage need be offered before the defendant is
granted a new trial® Only recently have the courts begun to
address the criteria by which such determinations are to be made
and to identify specific circumstances that meet those criteria.t

1. Burdine v. Johnson, 262 F.3d 336 (5th Cir. 2001) (en banc), petition for cert. filed, 70
U.S.L.W. 3246 (U.S. Sept. 21, 2001) (No. 01-495).

2. See, e.g., U.S. CONST. amend. VI (“In all criminal prosecutions, the accused shall . . .
have the Assistance of Counsel for his defence.”); Powell v. Alabama, 287 U.S. 45, 72
(1932) (stating that “the right to have counsel appointed, when necessary, is a logical
corollary from the constitutional right to be heard by counsel”); Strickland v. Washington,
466 U.S. 668, 686 (1984) (citing McMann v. Richardson, 397 U.S. 759, 771 n.14 (1870)
(stating that “the right to counsel is the right to the effective assistance of counsel”)).

3. See, e.g., United States v. Cronic, 466 U.S. 648, 658 (1984) (stating that there are
“circumstances that are so likely to prejudice the accused that the cost of litigating their
effect in a particular case is unjustified”).

4. The identified circumstances warranting a finding of per se prejudice include
deprivation of counsel by the court, counsel not admitted to the bar, counsel’s behavior or
performance egregious, and counsel having a conflict of interest. See Jeffrey L. Kirchmeier,
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The question of whether an attorney’s sleeping during trial
qualifies as one such circumstance has arisen more frequently
than the general public might imagine.> The damages inflicted
by this behavior extend beyond perceptions about the fairness of
the judicial process. The courts, however, beyond any public
relations concerns, must confront the technical issue of how such
behavior impacts the trial of a defendant. The Fifth Circuit’s
decision in Burdine v. Johnson® presents the latest articulation of
the problem and its solution within this evolving area of the law.
The tools for the court’s analysis consist principally of the tests
formulated in cases from other circuits. The Ninth Circuit’s
Javor v. United States” proposed a “substantial portion” test,?
while the Second Circuit in Tippins v. Walker® applied a three-
part test of repeated unconsciousness while a defendant’s
interests are at stake.!® Unlike these earlier cases, the facts of
Burdine add to this already controversial mix the urgency of a
trial for a capital offense that resulted in a death sentence for the
defendant.!!

Originating in Texas, this case of the sleeping lawyer
captured the public imagination'? at a time when Texas’s prolific

Drink, Drugs, and Drowsiness: The Constitutional Right to Effective Assistance of Counsel
and the Strickland Prejudice Requirement, 75 NEB. L. REV. 425, 439-51 (1996).

5. The present case claiming ineffective counsel due to sleeping is at least the third to
arise in Texas alone in recent years. See Janet Elliott & Mark Ballard, No Enhancing of
State Jail Felonies; Sleeping in Trial OK, TEX. LAWYER, Feb. 26, 1996, at 10. In addition to
the Burdine case, this list includes McFarland v. Texas, 928 S.W.2d 482, 505-06 (Tex. Crim.
App. 1996) (“appellant has failed to show that he was prejudiced [by his attorney’s napping]
to the extent that the result of his trial would have been different”). The defendant of the
third case was Carl Johnson, who, after the failure of his appeal, was executed. See Elliott &
Ballard, supra, at 10. Of note is the fact that Johnson and Burdine shared the same lawyer,
Joe Cannon. See Paul M. Barrett, On the Defense: Lawyer's Fast Work on Death Cases
Raises Doubts about System, WALL ST. J., Sept. 7, 1994, at Al.

6. 262 F.3d 336 (5th Cir. 2001) (en banc).

7. 724 F.2d 831 (9th Cir. 1984).

8. Id. at 832-33,

9. 77 F.3d 682 (2d Cir. 1996).

10. /d. at 686-87.

11. Burdine, 262 F.3d. at 338-39.

12. This case caught the imagination of a significant subset of the general population for
another reason. During closing arguments the prosecution urged “the jury to condemn Mr.
Burdine to death . .. [because] ‘sending a homosexual to the penitentiary certainly isn’t a
very bad punishment for a homosexual.”” Bob Herbert, In America: The Death Factory,
N.Y. TIMES, Oct. 2, 2000, at A27. Burdine alleged this behavior as one of his ten issues in
his habeas writ to the district court. Burdine v. Johnson, 66 F.Supp. 2d 854, 856 (S.D. Tex.
1999), aff'd, 262 F.3d 336 (Sth Cir. 2001). For another episode of anti-gay incitement by a
prosecutor during sentencing, see Neill v. Gibson, 263 F.3d 1184, 1199 (10th Cir. 2001)
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execution schedule was becoming an issue in the 2000
Presidential election.’® Late in the appeals process Burdine
argued that because his court-appointed counsel slept during
portions of the trial his right to counsel had been denied. A panel
of the Fifth Circuit that originally rebuffed this argument was
overturned by an en banc rehearing. This last opinion
intertwined the Javor and Tippins tests, rendering unclear which
test the Fifth Circuit has adopted.

L. FACTS AND HOLDING

In 1983, Calvin Burdine and Douglas McCreight robbed and
murdered Burdine’s former lover, W.T. “Dub” Wise.}* Although
in an extrajudicial confession Burdine stated that both he and
McCreight each stabbed Wise once, at trial he limited his
participation to that of accomplice in the aggravated robbery.'s
The jury convicted Burdine of intentionally and knowingly
causing Wise’s death and subsequently sentenced him to death.’®

With his direct appeals exhausted,'” Burdine retained a new
attorney and began a series of state habeas applications in 1987,
in which he asserted, among other errors, claims of ineffective
counsel.’® In his second application, in 1994, Burdine asserted for
the first time that he was denied effective counsel because his

(Lucero, J., dissenting) (observing that a “prosecutor’s blatant homophobic hatemongering at
sentencing has no place in the courtrooms of a civilized society”). None of the Burdine
decisions address this complaint.

13. Then-candidate George W. Bush, in fact, felt obliged to express his own opinion on
the proceedings of this case. See Bob Herbert, In America: Medieval Justice, N.Y. TIMES,
Nov. 2, 2000, at A31. Addressing the grant of a retrial by the federal district court, Bush
expressed his opinion that this outcome illustrated that the system “works.” Id. Bush did not
express an opinion on record when this opinion was later reversed by the Fifth Circuit panel.
See Burdine v. Johnson, 231 F.3d 950, 965 (5th Cir. 2000) (vacating the Habeas relief).

14. Burdine v. Texas, 719 S.W.2d 309, 312-13 (Tex. Crim. App. 1986), cert. denied, 480
U.S. 940 (1987).

15. Id. at 312, 314-15.

16. Id. at 312. The fate of McCreight, Burdine’s accomplice, has been variously
reported. He either received a life sentence, Ian Katz, Reprieve for Man Whose Lawyer
Slept, Guardian, Apr. 11, 1995, at 10, or a sentence for forty years arising from a plea
bargain, Barrett, supra note 5, at Al. Whatever the sentence, McCreight apparently served
only eight years and was then paroled. Bruce Nichols, Judge Orders Death-Row Inmate
Freed: Prosecutors Missed Deadline to Retry Man, DALLAS MORNING NEWS, Mar. 2, 2000,
at A19.

17. Burdine, 719 S.W.2d at 320.

18. Burdine v. Johnson, 231 F.3d 950, 952 (5th Cir. 2000), reh’g granted and opinion
vacated, 234 F.3d 1339 (5th Cir. 2000), and opinion on reh’g, 262 F.3d 336 (5th Cir. 2001)
(en banc).
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attorney at the initial trial, Joe Cannon, slept at various points
during the proceedings.!® Cannon’s unconsciousness, Burdine
argued, denied him his Sixth Amendment right to counsel.? The
trial court held an evidentiary hearing at which the jury foreman,
two additional jurors, and a county clerk testified that they had
witnessed Cannon sleeping.?! In rebuttal, Cannon testified that
he had not slept during the trial, but “that he tends to close his
eyes when thinking, and that during periods of deep
concentration he would nod his head.”” The appellate court
denied the recommendation of the trial court to grant the state
habeas writ.?

His state appeals now also exhausted, Burdine next turned
to the federal courts. An initial favorable ruling by the Southern
District of Texas** was overturned by a panel of the Fifth
Circuit.?> The two-judge majority held that prejudice could not be
presumed because Cannon’s sleeping could not be matched to
critical portions of the trial and Burdine had not specifically
demonstrated that his interests had been damaged.?

On rehearing en banc, the Fifth Circuit reversed the panel
by a 9-5 vote and affirmed the Southern District’s grant of

19. Burdine, 231 F.3d at 952. Barrett, supra note 5, provides background information
about Joe Cannon and his handling of Burdine’s case, including the fact that Cannon’s
casefile for this case contained only three pages of handwritten notes. When this story is
told elsewhere, there were five pages of notes. See Herbert, supra note 12.

20. Burdine v. Johnson, 66 F.Supp. 2d 854, 856 (S.D. Tex. 1999), aff’'d, 262 F.3d 336
(5th Cir. 2001) (en banc).

21. Burdine, 231 F.3d at 961.

22. Burdine, 66 F.Supp. 2d at 859. Joe Cannon has since died. See Herbert, supra note
12.

23. Ex parte Burdine, 901 S.W. 2d 456 (Tex. Crim. App. 1995), cert. denied, 515 U.S.
1107 (1995).

24. See Burdine, 66 F.Supp. 2d at 855. Judge Hittner ordered that Burdine’s writ be
granted, his earlier conviction vacated, and the state to either release or retry Burdine within
120 days. See id. at 867. A minor crisis arose when the state failed to do either within the
specified time limit. See Ross E. Milloy, Judge Frees Texas Inmate Whose Lawyer Slept at
Trial, N.Y. TiMES, Mar. 2, 2000, at A20. In an oversight, the state filed an appeal to the
Fifth Circuit without also asking Judge Hittner to stay his order pending the outcome of the
appeal. Pete Slover, Judge Must Free Client, Defense Says, DALLAS MORNING NEWS, Feb.
21, 2000, at A25. Texas argued “that the Court should decline to hold the State accountable
for the mistakes of its attorneys.” Burdine v. Johnson, 87 F.Supp. 2d 711, 715 (S.D. Tex.
2000). Although Judge Hittner was committed to Burdine’s release, the Fifth Circuit
intervened to keep Burdine incarcerated during the appeal. Bruce Nichols, Death-Row
Inmate to Remain in Prison, DALLAS MORNING NEWS, Mar. 4, 2000, at A31.

25. Burdine, 231 F.3d at 965.

26. Id. at 964.
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Burdine’s writ of federal habeas corpus.?’” The court vacated
Burdine’s murder conviction, giving leave for Texas to retry him
on that charge.?® The majority opinion held that the Sixth
Amendment right to counsel was tantamount to a right to

effective counsel, that an unconscious attorney was not effective -

counsel, and that constructive denial of effective counsel was
presumptively prejudicial.?®

II. INEFFECTIVE COUNSEL: TESTS AND
PRESUMPTIONS

A. PRESUMED PREJUDICE GENERALLY

The Sixth Amendment mandates the criminal defendant’s
right to the assistance of counsel.® A series of United States
Supreme Court decisions developed the contours of this right in
the case of court-appointed counsel for indigent defendants.
Powell v. Alabama,?* a case involving the trials of black youths
charged with the rape of a white girl, held that a corollary of the
Sixth Amendment was the right to have appointed counsel when
necessary.?? Betts v. Brady® held that appointment of counsel
was not a fundamental right essential to a fair trial, but was only
required when given the totality of the circumstances, such as
when state law expressly grants the right.3* Finally, Gideon v.
Wainwright® overturned Betts and extended the right to court-

27. Burdine v. Johnson, 262 F.3d 336, 350 (5th Cir. 2001) (en banc).

28. See id.

29. “We conclude that a defendant’s Sixth Amendment right to counsel is violated when
that defendant’s counsel is repeatedly unconscious through not insubstantial portions of the
defendant’s capital murder trial. Under such circumstances, . . . we presume that the Sixth
Amendment violation prejudiced the defendant.” The court further considered whether this
holding constituted a new rule that could be retroactively claimed by Burdine. See Teague v.
Lane, 489 U.S. 288, 299-316 (1989) (discussing the retroactivity of Supreme Court decisions
to cases on collateral review). It concluded that Burdine did not seek the benefit of a new
rule. Burdine, 262 F.3d at 348. This Teague-analysis will not be analyzed in this note.

30. U.S. ConsT. amend. V1. For the role of the Sixth Amendment within the scheme of
United States Constitutional law, see generally ALFREDO GARCIA, THE SIXTH AMENDMENT IN
MODERN AMERICAN JURISPRUDENCE: A CRITICAL PERSPECTIVE 1 (1992) (“The inherent
significance of the amendment within the context of the American criminal justice system
rests upon the fact that it fosters and promotes the functional and normative purpose of
affording a criminal defendant a fair trial.”).

31. 287 U.S. 45 (1932), cited in Burdine v. Johnson, 262 F.3d 336, 341 (5th Cir. 2001).

32. Seeid. at72.

33. 316 U.S. 455 (1942).

34. Berts, 316 U.S. at 471.

35. 372 U.S. 335 (1963), cited in Burdine v. Johnson, 262 F.3d 336, 347 (5th Cir. 2001).
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appointed counsel to all state felony defendants, independently of
any special circumstances.

Having determined who possesses the right to counsel, and
under what circumstances, the United States Supreme Court
turned its attention to the right itself. Initially the Court, in
dicta, expressed the sense that “the right to counsel is the right to
effective assistance of counsel.” This suggestion initiated a
search in the lower courts for a standard to find ineffective
counsel.®  Simultaneously, the courts settled on various
conclusions to be drawn from a finding of ineffective counsel.®
While some courts required the defendant to prove that
ineffective counsel had prejudiced him,*° others placed the burden
upon the state to demonstrate a lack of prejudice.*!

The United States Supreme Court directly addressed these
issues in Strickland v. Washington.*? Building upon its earlier

36. SeeGideon, 372 U.S. at 345.

37. McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970).

38. See generally, United States v. Aulet, 618 F.2d 182, 187 (2d Cir. 1980) (“A lack of
effective assistance of counsel must be of such a kind as to shock the conscience of the court
and make the proceedings a farce and mockery of justice.”); Caraway v. Beto, 421 F.2d 636,
638 (5th Cir. 1970) (holding that effective counsel was denied when counsel visited
defendent only once for fifteen minutes three days before trial and made no investigation);
United States v. DeCoster, 487 F.2d 1197, 1201 (D.C. Cir. 1973) (stating that “when
[defense] counsel’s choices are uninformed because of inadequate preparation, a defendant is
denied the effective assistance of counsel”).

39. For example, a court might grant the writ of habeas corpus, Coles v. Peyton, 389 F.2d
224, 225 (4th Cir. 1968), or remand for further fact-finding, like United States v. Hinton, 631
F.2d 769, 771-72 (D.C. Cir. 1980) (remanding for limited purpose of determining extent of
prejudice to defendant’s case that was caused by such inadequacy). See also, United States
v. De La Pava, 268 F.3d 157, 163 (2d Cir. 2001) (“On a direct appeal claiming ineffective
assistance of trial counsel, we may (1) decline to hear the claim, permitting the appellant to
raise the issue as part of a subsequent § 2255 petition; (2) remand the claim to the district
court for fact-finding; or (3) decide the claim.”).

40. See, e.g., United States v. Swinehart, 617 F.2d 336, 341 (3d Cir. 1980) (stating that “a
defendant must prove that he was prejudiced by his counsel’s incompetency”); Knight v.
Florida, 394 So. 2d 997, 1001 (Fla. 1981) (stating that defendant bears the burden to show
that ineffective counsel “was substantial enough to demonstrate a prejudice to the
defendant[‘s case]”).

41. See, e.g., Coles, 389 F.2d at 226 (summarizing the law that failure to abide by
principles of criminal practice constitute a “denial of effective representation unless the state,
on which is cast the burden of proof once a violation of these precepts is shown, can
establish lack of prejudice thereby”). For this point generally, see Kirchmeier, supra note 4,
at 433 (“Some courts required defendants to show varying degrees of prejudice and others
required that once the defendant showed attorney incompetence, the state had the burden to
prove lack of prejudice.”).

42. 466 U.S. 668, 683 (1984), cited in Burdine v. Johnson, 262 F.3d 336, 340 (5th Cir.
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dicta that “the right of counsel is the right to the effective
assistance of counsel,” the Court stated that “[t]he benchmark for
judging any claim of ineffectiveness [would] be whether counsel’s
conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied on as having produced a
just result.”® Whether ineffectiveness by this measure rose to
the level requiring reversal of conviction was to be ascertained by
a two-part test.** First, “the defendant must show that counsel’s
performance was deficient” as compared to a standard of
“reasonably effective assistance,” with professional norms
providing the measure of reasonableness.®® Second, “the
defendant must show that the deficient performance prejudiced
the defense ... [, which] requires showing that counsel’s errors
were so serious as to deprive the defendant of a fair trial, a trial
whose result is reliable.”® Significantly, the Court rejected the
requirement that defendant show that the trial’s outcome would
more than likely “would have been different.”” Instead, he need
only demonstrate “a reasonable probability” that the outcome
“would have been different.”® The distinction is small but vital:*®
against the suggestion that the defendant prove that the

2001). In Strickland the respondent pleaded guilty to three capital murder charges. See id.
at 672. In the plea colloquy he confessed to the judge that he had no significant prior
criminal record and was under extreme stress. See id. The judge assured the defendant “that
he had a great deal of respect for people who are willing to step forward and admit their
responsibility.” Id. Counsel’s decision not to present evidence concerning respondent’s
character and emotional state “reflected [his] judgment that it was advisable to rely on the
plea colloquy for evidence” as to such matters, thus preventing the State from cross-
examining respondent or presenting psychiatric evidence of its own that contradicted the
defendant’s claim to be under extreme stress. Id. at 673. The respondent appealed his death
sentence, arguing that his attorney’s failure to offer this evidence constituted ineffective
representation. See id. at 675.

43. Strickland, 466 U.S. at 686.

44. See id. at 687.

45. Id. at 687-88.

46. Id. at 687.

47. Id. at 693.

48. Strickland, 466 U.S. at 694.

49. The distinction can be lost entirely when courts paraphrase the Strickland test. For
example, one court understands the test to require that a “petitioner must show that, but for
his counsel’s deficient performance, the outcome would have been different,” essentially
requiring what Strickland explicitly denies. Prada-Cordero v. United States, 95 F.Supp. 2d
76, 81 (D.P.R. 2000). Another case misstating the Strickland test is Morales v. United
States, 143 F.3d 94 (2d Cir. 1998). Morales says that the defendant must prove that the
impact upon his case of counsel ineffectiveness was that it would otherwise have been
“successful,” contrary to Strickland’s criterion that it only have been “different.” Morales,
143 F.3d at 97.
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prejudice was outcome-determinative, he need only prove that it
was implicated in the outcome.

A decision handed down simultaneously with Strickland,
United States v. Cronic,”® focused upon the exceptions to the
Strickland test. In some contexts—which the Court determined
the facts of Cronic did not satisfy’'—the defendant is relieved of
any burden under the test’s second requirement to show actual
harm to the defendant.’? In other words, prejudice should be
presumed. The most obvious circumstance is the complete denial
of counsel to the defendant, especially at a trial’s critical stage.5?

In summary, the current formulation of the test to be applied
to a claim for ineffective counsel, as articulated by the joint
holdings of Strickland and Cronic, expects that in the majority of
cases the defendant must prove specific errors through
unreasonable performance that resulted in identified prejudice.
In some cases, however, prejudice can be presumed from the
surrounding facts.5*

B. PREJUDICE ARISING FROM SLEEPING COUNSEL

The United States Supreme Court has thus far not
considered the specific instance of ineffective counsel arising from
counsel’s sleeping, or whether in this circumstance prejudice
must be proven under the Strickland analysis or be presumed
under the Cronic exceptions. The two major decisions on the

50. 466 U.S. 648 (1984), cited in Burdine v. Johnson, 262 F.3d 336, 338 (5th Cir. 2001).

51. See id. at 666 (stating that “[t]his case is not one in which the surrounding
circumstances make it unlikely that the defendant could have received the effective
assistance of counsel”).

52. See id. at 658 (concluding that there exist “circumstances that are so likely to
prejudice the accused that the cost of litigating their effect in a particular case is
unjustified”).

53. See id. at 659.

54. See Jeffrey Levinson, Don’t Let Sleeping Lawyers Lie: Raising the Standard for
Effective Assistance of Counsel, 38 AMER. CRIM. L. REv. 147, 157 (2001). Specifically,
Levinson explains:

[In rare instances, ineffective counsel can be presumed from the facts surrounding the
case. In the majority of cases, the defendant must prove that specific errors were
unreasonable and prejudicial. That is, the errors were not within the broad range of
acceptable strategic decisions, and they had a reasonable probability of affecting the
outcome of the case. However, even if conduct is unreasonable and prejudicial,
ineffective counsel will not be found where the outcome comports with fundamental

fairness. In other words, where a defendant’s substantive or procedural rights have not
been impacted, an ineffective assistance claim will not stand.

I1d.
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