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THE CASE FOR ADOPTION ALTERNATIVES
Susan L. Brooks

In this article, the author takes a unique approach to adoption, criticizing the law’s heavy emphasis on adoption
while not promoting other permanency alternatives. The author advocates the use and promulgation of subsidized
guardianship and cooperative adoption as positive alternatives to traditional adoption. First, the author considers the
Adoption and Safe Families Act (ASFA). Discussions of therapeutic jurisprudence and preventive law follow. Then,
she talks about family systems theory and cultural competence, leading to discussion of her two favorite alterna-
tives. After examining these theories and approaches, she concludes that these options do a better job of maintaining
family relations and correspond more closely with psychological theory.

Mr. and Mrs. Hill were happily married with two children whom they loved very much.’
Yet, they experienced the stresses and strains shared by many low-income families, as well as
the constant lure of the drug culture. Sadly, Mr. Hill became involved with drugs. He ended
up being prosecuted for a drug-related offense and was sentenced to 1 year in prison. With
Mr. Hill in prison, Mrs. Hill struggled even more to continue to care for the children. She, too,
eventually succumbed to drugs to escape her painful reality. Neighbors reported that the Hill
children were not being properly supervised, and the state child welfare agency came out to
the home to investigate the situation. The agency removed the children from the Hill’s home
and placed them in two different foster homes.

Meanwhile, in prison Mr. Hill successfully completed a drug treatment program and
became committed to fully rehabilitating himself and regaining custody of the children. But
time was quickly running out for these parents. Under the most recent federal child welfare
law, the Adoption and Safe Families Act (ASFA), states must adhere to rigid time frames for
initiating petitions to terminate parental rights. As soon as 15 months had passed, the state
filed a petition to terminate Mr. and Mrs. Hills’ parental rights, which the court granted.

More than a year later, the Hills’ children have not been adopted. Mr. and Mrs. Hill both
have been through every available form of rehabilitation—in-patient treatment, after care,
parenting classes, anger-management classes, and even preadoptive classes. They desper-
ately want to be able to be a part of their children’s lives. However, under current law, there
are few, if any, options available to them.

Ms. Underwood is a maternal aunt who agreed to accept her two nephews into her home
after her sister became addicted to drugs. She has been willing to provide a home for them for
as long as is necessary, including raising her nephews into adulthood. But she is not inter-
ested in adopting them because she does not want to cut off her sister’s parental rights, which
would have to occur before an adoption could take place. Moreover, her nephews have
clearly expressed their reluctance to being adopted by their aunt, despite their love and
appreciation for her. Joseph, who is 16 years of age, has articulated that he continues to love
his mother and that he, too, does not want her parental rights to be terminated.

Ms. Underwood has become a kinship foster parent, meaning that she receives monthly
assistance from the state. It also means that her nephews are in the state’s legal custody and
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that their case must still be reviewed every 6 months until they achieve “permanency.” Each
time the case returns to court, state or court personnel press Ms. Underwood either to apply
for legal custody or to adopt the children. Like adoption, legal custody would remove the
children from the state’s wardship. However, it would not create permanency, in part because
Ms. Underwood would lose the financial assistance she desperately needs to maintain her
nephews in her home.

Under the reigning federal law, both of these true accounts may unfortunately end in the
children’s being adopted by strangers, despite the presence of capable family members who
are willing to care for them on a permanent basis. These stories illustrate that the current
child welfare law lacks sufficient alternatives to traditional adoption® to meet the needs of the
families affected by this system. This is especially the case with respect to African American
families, who represent a disproportionately large percentage of the families in the system.
Both the Hills’ and Ms. Underwood’s families are African American.

The purpose of this article is not to deride adoption but simply to suggest that the law
places undue emphasis on adoption and does not do enough to promote other permanency
alternatives. The article will make the case for emphasizing adoption alternatives and will
highlight two alternatives: subsidized guardianship® and cooperative adoption. It will use
several theories and approaches, including therapeutic jurisprudence (TJ), preventive law,
family systems theory, and cultural competency, to demonstrate that these alternatives are
more responsive to today’s child welfare system. Both subsidized guardianship and coopera-
tive adoption share a strengths-based orientation toward families and allow children to main-
tain attachments with important family members to the extent it is safe and appropriate.
Accordingly, these alternatives fit better with therapeutic and preventive approaches and
contemporary psychological theory. They also correspond to the cooperative values and
extended family structure prevalent among African American families. Taken together, these
considerations compel a redirection of attitudes, as well as resources, toward promoting per-
manency alternatives other than traditional adoption.

For years, numerous well-respected scholars and advocates have written convincingly in
support of alternatives to traditional adoption. Much of this formidable scholarship was pub-
lished long before ASFA became a reality. It is therefore all the more perplexing that, despite
this great wealth of knowledge, ASFA takes significant steps in the opposite direction by
staunchly reinforcing the primacy of traditional adoption and failing to promote any other
permanency option, including family preservation or reunification. In light of ASFA, it
seems all the more urgent at this time to present the many arguments favoring adoption
alternatives.

BACKGROUND: ASFA

In November 1997, President Clinton signed ASFA into law.® With its heavy emphasis on
safety and on promoting permanency for vulnerable children through adoption, ASFA sailed
through Congress after several high-profile incidents occurred in which children who had
been inappropriately returned to birth parents were killed or severely injured by their
parents.®

Prior to ASFA, the governing federal law was the Adoption Assistance and Child Welfare
Act of 1980 (Child Welfare Act).” Although the 1980 act, too, was designed to promote
safety and permanency for vulnerable children,® the crafters of ASFA asserted that the earlier
act was not succeeding in achieving permanency for sufficient numbers of children in state
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care.’ Furthermore, because of its purportedly vague and overly liberal “reasonable-efforts”
requirement, the Child Welfare Act was allegedly encouraging state child welfare personnel
to sacrifice the safety of children in the name of preserving families.' In contrast, ASFA
severely curtails the reasonable-efforts requirement and, along with it, rejects the general
policy focus on preserving families that has been featured in our federal policy since the early
1900s." Instead, it places great emphasis and financial incentives on adoption as the primary
avenue to permanency.

Under ASFA, the reasonable-efforts requirement is diminished in large part through a list
of enumerated exceptions—circumstances under which states are not required to make those
efforts.’? ASFA also imposes a new requirement that states show reasonable efforts toward
permanency,'’ which is clearly intended to correct the Child Welfare Act’s perceived over-
emphasis on family preservation. Moreover, ASFA allows states to implement “‘concurrent
planning,”'* meaning that states are permitted to develop alternative goals for a child from
the outset of the proceedings, that is, return to parent and adoption. Given the well-docu-
mented criticism of most states’ family preservation services,' there is cause for concern
that concurrent planning may simply become a fast track to adoption. Additionally, ASFA
creates new, independent grounds for termination including termination of parental rights of
a sibling and imprisonment for a certain number of years.'®

These considerations must be understood in the context of ASFA’s rigid time frames.
Many families, like the Hills, will fall victim to the mandate that, after 15 months in care,
states must initiate termination proceedings absent limited exceptions.

Perhaps even more significant, ASFA offers specific financial incentives for adoption in
the form of reimbursement for each adoption achieved.'” No financial incentives are attached
to achievement of permanency through any other means, including successful reunification.'®

I'have written elsewhere that these provisions, which purport to serve children’s interests,
actually punish children by making it easier to sever their important attachments to family
members.'® The true motivation behind these provisions is the interest of adults in meeting
their own needs, including the need to feel that a child is exclusively theirs and to punish par-
ents they believe have demonstrated their unworthiness.?’

Even if one accepts all of the provisions of ASFA, the case for promoting alternatives to
adoption is equally viable. The alternatives suggested here are permissible under ASFA’s
current framework, although ASFA itself does not promote or attach financial incentives to
them. Indeed, ASFA specifically includes placement with a relative as a permanency option
and permits states to exempt children who are placed with relatives from the 15-month time
limit for filing petitions to terminate parental rights.” Furthermore, nothing in ASFA prohib-
its cooperative adoption, and some of its supporters have specifically touted its virtues in cer-
tain cases.”

TJ

The case for promoting adoption alternatives begins with the growing movement known
as therapeutic jurisprudence—the study of the role of law as a therapeutic agent.” This
movement, cofounded about 10 years ago by two legal scholars, Professors David Wexler
and Bruce Winick,? now has an international following among judges, lawyers, and mental
health professionals.” TJ, simply put, promotes exploration of the effects of laws and the
legal system on the well-being of the persons they are supposed to serve.?® A TJ inquiry asks,
Is this particular law or aspect of the legal system “therapeutic” or “antitherapeutic™ for the
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persons affected by it?” Identifying and understanding what is antitherapeutic ideally will
lead to positive law reform.

In the area of child welfare, TJ provides a lens through which to critique the rules, poli-
cies, and practices around adoption of children in foster care to see whether they are truly
therapeutic.” This is an important avenue of exploration, particularly in light of the child
welfare field’s professed reliance on expertise about the best interests of children. Spe-
cifically, TT would inquire whether the current system, which only offers financial incentives
to move vulnerable children toward traditional adoption, serves a therapeutic purpose for
those children and their families. Even without further analysis, it is readily apparent that this
one-size-fits-all approach is likely not to be therapeutic for all children,*

Beyond what common sense dictates, the assessment of whether adoption law and prac-
tice is therapeutic also requires reference to current mental health knowledge about child and
family functioning, as well as important social and cultural realities about the children and
families affected by the child welfare system. As will be discussed in depth, once current
mental health knowledge and social and cultural realities are considered fully, it will become
even more evident that traditional adoption often does not serve a therapeutic purpose for
children in the foster care system. In any case, a broader menu of permanency options,
including subsidized guardianship and cooperative adoption, must be fully supported to be
responsive to the needs of the children awaiting permanency.

PREVENTIVE LAW

If TJ provides a part of the foundation for the argument favoring adoption alternatives,
preventive law fills in the rest of that foundation. The preventive law movement has devel-
oped parallel to the TJ movement and shares a somewhat similar approach to the law.*' The
proponents of preventive law believe that legal practitioners need to be proactive in their
efforts and to work with clients toward the avoidance of adversarial litigation.” The preven-
tive law approach is very much modeled after preventive medicine, including the idea of
“legal checkups.”® Preventive lawyering requires practitioners to view their clients in amore
holistic manner and try to anticipate the kinds of legal issues they might face. By having legal
checkups, the lawyer can better assess the client’s situation and help the client take steps to
resolve impending legal issues in a peaceful manner conducive to the client’s well-being.
This process has also been referred to as identifying “legal soft spots.”

The preventive law focus on promoting the client’s well-being fits well with TJ. In synthe-
sizing the two movements, TJ and preventive law scholars have described their work as that
of identifying “psycho-legal soft spots.”* Accordingly, in the process of regularly checking
in with clients, lawyers can be sensitive not only to the potential legal pitfalls of the client’s
situation but also to the client’s vulnerabilities from a mental health perspective.

The child welfare system does not truly adhere to a preventive law approach, particularly
with reference to the emphasis on traditional adoption within the system.*® Adoption is often
the result of inadequate or nonexistent preventive efforts. Very little support of any kind, let
alone legal support, is available to vulnerable families to help them to prevent their involve-
ment with the legal system or remedy the concerns once they are so involved. These lapses in
support lead to termination of parental rights and adoption.”” Furthermore, when compared
with the Child Welfare Act, under ASFA much more limited efforts, in scope as well as time,
are mandated to prevent children from being removed from their birth parents’ care or to
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reunify children with their birth parents if removal is necessary.*® This fact must be consid-
ered along with the other provisions of ASFA discussed earlier, including the rigid time
frames, concurrent planning, and financial incentives around adoption,39 all of which are
inconsistent with preventive law principles.

The lack of preventive services is exacerbated by the adversarial court processes that pre-
vail around traditional adoption. For an adoption to take place, it is necessary first to sever
parental rights. The court proceedings through which this severance occurs tend to be highly
adversarial because to terminate parental rights, the opposing party, usually the state, must
present evidence of parental unfitness.* The present system therefore does not comport with
notions of preventive law.

In contrast, adoption alternatives such as subsidized guardianship and cooperative adop-
tion fully embrace TJ and preventive law principles. These alternatives share the key element
of preserving a child’s important attachments, including the child’s relationship with his or
her birth parents. A considerable body of theoretical and empirical literature indicates that
children benefit from maintaining important family attachments in their lives, even if those
attachments are faulty or if the family members have significant deficits.*' Focusing on main-
taining the continuity of those attachments will naturally lead to more therapeutic and pre-
ventive efforts aimed at family preservation or, at aminimum, at avoidance of adversarial liti-
gation. TJ and preventive law approaches, including these adoption alternatives, may be
pursued using nonadversarial dispute resolution and planning processes, such as family
group conferencing and mediation.*” These alternative processes are being successfully
implemented in many jurisdictions around the country and, increasingly, are being used at all
stages of child welfare proceedings.*’ The use of these alternative processes offers great
promise for the encouragement of adoption alternatives.

Few would argue that the child welfare system should serve a therapeutic purpose for chil-
dren and families. It would also seem that most would agree that optimally the system should
minimize children’s and families’ exposure to adversarial litigation. I have argued above that
what is antitherapeutic about traditional adoption, when contrasted with its alternatives, is
the child’s ability to maintain the continuity of important attachments in the child’s life. At
this point, I will turn to an explanation of the importance of those attachments and present the
theoretical framework supporting the importance of the availability of alternatives such as
subsidized guardianship and cooperative adoption.

FAMILY SYSTEMS THEORY

The reigning approach within the mental health fields focused on the importance of fam-
ily attachments is known as family systems theory.* The unifying principle of family sys-
tems approaches is the idea that the family is a dynamic system with interacting parts.*’ One
statement that captures this way of thinking is that the whole is greater than the sum of the
parts—a family is not simply a collection of individuals but has qualities that belong to
the whole family as an entity.* For this purpose, family must be defined in a broad manner,
using bonds of intimacy rather than blood ties.”” Members of a family system may include
relatives as well as friends and neighbors and foster parents.**

Family systems have two other unique overlapping principles: mutual interaction and
shared responsibility.* Mutual interaction means that any conduct by one family member
will affect the other members of the family and the family as a whole. Shared responsibility
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means that every family member plays a role in what occurs within a family, It is critical to
understand these two important principles in the context of two other aspects of family sys-
tems theory. First, family systems approaches are descriptive and not evaluative and focus
more on present situations than past conduct.” Second, family systems approaches focus on
family strengths rather than pathology.”’ These last two characteristics mean that family sys-
tems theory approaches families from a nonjudgmental posture.™

As may be apparent at this juncture, family systems thinking is very foreign to our current
ways of thinking and operating in our legal system, including the child welfare system.** The
U.S. legal system is not set up to take account of family systems but rather focuses on individ-
uals’ rights and responsibilities.* It is also not set up to accept mutual interaction or shared
responsibility. Fundamental to this system is the fact that in every legal proceeding, it atta-
ches responsibility or liability to one individual.

Understanding family systems approaches helps to explain why the current legal system
is antitherapeutic, particularly in the area of child welfare, which purports to promote chil-
dren’s best interests.” The child welfare system fails to recognize the importance of the
child’s attachments to members of his or her family system.”® The prime example of this
lapse is the priority given to traditional adoption in the current system, in which a child’s fam-
ily ties must be severed prior to the adoption. This means that not only is the child cut off from
the birth parents but also from siblings, grandparents, and other extended family members,”’
The child will likely also be cut off from other important parts of the family system, such as
friends or neighbors, as well as larger intersecting systems, like the child’s school, religious
institution, and neighborhood. In sum, traditional adoption practices are thoroughly incon-
sistent with family systems approaches and, accordingly, are antitherapeutic for children.

In contrast, as will be described further below, adoption alternatives such as subsidized
guardianship and cooperative adoption also fully embrace family systems principles. When
combined with the alternative dispute resolution processes mentioned above, the full imple-
mentation of these alternatives would transform the child welfare system into a system con-
sistent with TJ and preventive law principles.

CULTURAL COMPETENCE

The final and, perhaps, most crucial argument for adoption alternatives at this time is that
of cultural competence. Culturally competent services have been defined as “systems, agen-
cies, and practitioners that have the capacity, skills, and knowledge to respond to the unique
needs of populations whose cultures are different than that which might be called dominant
or mainstream American.”*® Cultural competence requires not simply an awareness of the
need for cultural sensitivity but the ability to implement and fully integrate that knowledge
through specific policies, practices, and attitudes responsive to the strengths and interests of
aminority culture.” This article will focus specifically on cultural competence with respect
to the African American community in the United States.*

The dire need for cultural competence right now in the area of adoption corresponds to the
disproportionate representation of African American children and families in the child wel-
fare system. In arecent article, Professor Dorothy Roberts, arenowned legal scholar who has
focused much of her recent work on child welfare, describes the extent of the racial dispari-
ties in state child welfare systems:
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In 1998, black children made up 45% of the foster care population while comprising only 15%
of the general population under 18. In the nation’s urban centers, the racial disparity is even
greater. Chicago’s foster care population, for example is almost 90% black. Of 42,000 children
in foster care in New York City in 1997, only 1300 were white. Moreover, once black children
enter foster care, they remain there longer, are moved more often, and receive less desirable
placements than white children.®’

The effect of the child welfare system on African American children has been likened to a
funnel—*“easy to get in and stay in, but very difficult to get out.”®

Given the disproportionate impact of the child welfare system on African American fami-
lies, the child welfare system should embody the cultural values and strengths of African
American family and community life. A key characteristic of African American families is
the informal, communal nature of the extended family and its cooperative, child-centered
focus on child rearing. Recent statistics indicate that 44% of African American families live
in an extended family structure, compared with 11% of White families.® Additionally, one
third of African American families with a female head of household older than 65 include
children who have not been formally adopted.®

Carol Stack, author of the seminal book, All Our Kin, advocated more than 15 years ago
that preference should not be given to placement in stranger's homes over placement with
members of the kin group and that informal adoptive parents should not be forced to pursue
legal adoption and terminate the legal rights of biological parents in violation of cultural tra-
ditions.* She pointed out that termination of a biological parent’s rights may also violate the
rights of his or her kin group. The focus on protecting individual legal rights may thus be in
direct conflict with the cooperative and communal values of the African American commu-
nity.%

More recently, Professor Gilbert Holmes has described how throughout history African
American children have benefited from the love, training, and child rearing given by fictive
and real kin in their extended families, as well as ongoing contact with and knowledge about
their birth kin provided to those children.” These informal cooperative parenting and
child-rearing arrangements became solidified during the era of slavery, when innumerable
children were separated from their birth families.®® Holmes harshly criticizes current adop-
tion policy—that is, the promotion of traditional adoption—Ilikening it to the treatment of
African American children and families under slavery.69 Instead, he advocates an adoption
policy that “seeks to promote the interest of the whole child by including children’s birth her-
itage without threatening the child’s adoptive relationships” as “child-centered and in the
best interest of adopted children.””

A key component of moving our adoption policy toward cultural competence would
therefore be to promote permanency alternatives to traditional adoption that allow children
to maintain relationships with their birth families and their extended family systems. Unfor-
tunately, rather than adapting the system to be more responsive to the longstanding practices
within African American families, current adoption policy “rob[s] African Americans of the
privilege and responsibility of caring for their own children”” by promoting transracial
adoption. The transracial adoption movement is premised on the idea that no child should
have to wait for families of their same race to be placed.’ In reality, however, this recruitment
effort is a one-way street, which only serves the interests of White families interested in
adopting African American children.”® Arguably, the African American extended family is
undergoing a form of cultural genocide not unlike that experienced by the Native American
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tribal community in the 1970s.™ Figures for “displaced or outplaced” African American
children are almost as high as those reported for Native American children in the 1970s, the
phenomenon that led to the special protections for those children and families contained in
the Indian Child Welfare Act.”

Yet, the most invidious aspect of this effort may be that it reinforces a “deficit view" of the
African American family and the African American community rather than addressing the
systemic barriers that inhibit African American families willing to care for children within
their own communities. Professor Ruth-Arlene Howe, among other critics, strongly rejects
the assertion that not enough African American homes exist to care for those children in need
of substitute care. Instead, she indicts the child welfare community for not delivering cultur-
ally competent services in ways that provide African American children with needed homes.”"
Howe, like many other critics of current adoption policy, concludes that research is needed
that will focus greater attention on ensuring that both kinship care and family preservation
become viable alternatives to both foster care and adoptive placements with strangers.”

Cultural competence includes the intersection of class issues and race issues. Not only are
a disproportionate number of foster care children African American, they are also over-
whelmingly poor.” As a society, we respect the privacy and autonomy of middle-class fami-
lies, but we accept coercive intervention and intrusion in low-income families. Meanwhile,
we discount and devalue the cultural backgrounds and the solid parenting skills of many
low-income parents. In trying to protect children, we disregard their parents’ rights and their
communities’ cooperative values.”

Professor Leroy Pelton has castigated the child welfare system as a coercive system that
thrives on punishment and blame of the poor.* This phenomenon has been referred to as the
“othering” of poor families, particularly when they are of color, which makes it easy for the
dominant culture to devalue them: to view them as dysfunctional and not families at all.®
Professor Annette Appell, a proponent of cooperative adoption, criticizes the “growth indus-
try” that has arisen from the state’s “protective” involvement with poor families and families
of color and the state’s punitive treatment particularly of the mothers of these families.”
Appell describes these mothers as evading White, middle-class mother norms or myths in a
number of ways, including the simple fact that they are poor but also because they depend on
informal kinship and community networks for child care.”

These deeply entrenched biases may have contributed to welfare reform, which has com-
pounded the negative effects of ASFA and transracial adoption policies on poor, African
American families. Many child and family law scholars and advocates have predicted that
the Temporary Assistance to Needy Families Program (TANF), implemented in 1996,
means that more children will ultimately enter the foster care system. One scholar estimates
that 3.8 million children will be affected simply by the 60-month limit on welfare receipt.
Several critics have predicted that, in conjunction with ASFA, TANF is likely to further
accelerate the separation of children from poor parents.* The effect will be increased num-
bers of children in poverty experiencing increased material hardship and being reported to
state agencies as abused or neglected.

In sum, to transform our system from one of cultural destructiveness to cultural compe-
tence—or better yet, proficiency—an important step would be to promote adoption alterna-
tives of subsidized guardianship and cooperative adoption. These alternatives support the
strengths, values, and interests of capable African American families that could provide sub-
stitute care for vulnerable children.
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THE ALTERNATIVES

SUBSIDIZED GUARDIANSHIP

Guardianship creates a permanent relationship between guardian and ward, but appoint-
ment of a guardian over a child does not require the formal termination of parental rights, so a
relationship between child and parent can continue.® The guardian can be arelative or other
suitable individual, including a foster parent, who is charged with protecting the child’s
health and welfare.” Once appointed by the court, the guardian has legal authority to make
virtually all decisions on behalf of a child.*® Under a guardianship, parents retain the right to
visit the child and the right to consent to an adoption. They may also retain some obligation to
support the child.* Once a guardianship is established, the agency is no longer the child’s
custodian, and the court no longer has jurisdiction, even if the guardian has, until then, been
the foster parent. In sum, “guardianship cements the bond between the child and the care-
giver, localizes authority over the child, and endows the relationship with an expectation of
continuity.®

The subsidy in a subsidized guardianship allows potential guardians to give a child a per-
manent home who could not afford to do so otherwise. Accordingly, it operates similarly toa
foster care or adoption subsidy. The availability of the subsidy eliminates the disincentive for
foster parents’ becoming legal guardians because otherwise they would lose the mainte-
nance stipend provided for the child’s support while in foster care. Removing this disincen-
tive is especially important for kinship foster parents, many of whom would be unable to
assume guardianship without the provision of the subsidy.

Subsidized guardianship gives legal recognition to family patterns common within Afri-
can American culture, which, as indicated earlier, is heavily represented in the foster care
system.’! Within African American culture, as has been discussed, extended family mem-
bers often make informal arrangements among themselves for the care of children during dif-
ficult times.“By recognizing these relationships and endowing them with legal authority,
subsidized guardianship legitimizes and reinforces methods of protecting and caring for
children already familiar to, and culturally valued by, substantial numbers of families
already involved in foster care systems nationwide.”*?

Subsidized guardianship is a particularly appealing option for jurisdictions that have
large numbers of children in kinship foster care. It offers an attractive permanency option for
relative caregivers because it allows them to provide permanency and stability without dis-
placing the child’s birth parents. It should also be noted that subsidized guardianship might
facilitate permanency for children who would otherwise be difficult to place, including mul-
tiple sibling groups and children with special needs. It has been noted that kinship place-
ments have accepted these children more readily than strangers, but moving these children to
permanency may not effectively occur without support for subsidized guardianship.”

COOPERATIVE ADOPTION

Cooperative adoption refers to an adoption in which the parties agree to allow some ele-
ment of continuity between the birth family and the adoptive family. The continuity may
range from exchanging information and photographs to ongoing contact. Adoption with
contact is a form of cooperative adoption that includes an enforceable cooperative adoption
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agreement specifying the parameters for ongoing contact between a child and his or her birth
family. Birth relatives and adoptive parents together decide on the comfortable level of open-
ness and involvement of a child’s birth family while protecting the integrity of the adoptive
family.

Proponents of cooperative adoption are convinced that it meets the needs of all members
of the “adoption triangle”: the adopted child, the adoptive family, and the birth family.* First,
it meets the adopted child’s needs for a sense of identity and continuity as well as information
about the child’s birth family.” It may also decrease potential conflict or acting out that may
arise in adolescence. Contact with birth parents also has been shown to contribute to a higher
level of self-esteem in foster children.’® Cooperative adoption may lead to greater stability,
not only because of the advantages from the perspective of the child’s adjustment but also
because of the birth family’s participation and, therefore, greater acceptance of the arrange-
ment.”” For adoptive parents, it allows them ongoing access to important information about
the child’s background, heritage, and medical history. Research also suggests that coopera-
tive adoption decreases the adoptive parents’ anxiety about the birth parents’ potential dis-
ruption of the adoption.”®

According to arecent article by Professor Annette Appell, 25% of the states have enacted
adoption legislation that contemplates some form of ongoing contact between birth and
adoptive families.” The stated purposes behind these statutes include promoting the adop-
tion of foster children, encouraging single parents to surrender their birth children, and pre-
serving family relationships.'® Yet, according to Appell, most adoption statutes, like ASFA
itself, continue to project a traditional image of adoption.'”

CONCLUSION

Atits core, this article argues that, by giving primacy to traditional adoption and by either
rejecting, ignoring, or undervaluing other options, the current child welfare system discrimi-
nates against poor African American families that are overrepresented in the system. Thus,
today’s child welfare system operates as a classist, racist system. This argument is based on
an understanding of current law and policy as much as on an understanding of African Amer-
ican culture and history with respect to the African American communities’ indigenous
ways of addressing concerns of child protection or child welfare. This is not to suggest that
African American families will never want to pursue traditional adoption, even if they are
offered other options. It does suggest, however, that we need to reexamine our law and poli-
cies that dictate that African American families that want to provide permanency for vulnera-
ble children must do it “our way.”

Instead, this article demonstrates, we should promote alternatives that embrace the Afri-
can American community’s own responses to children in need of substitute care. Thus, we
should promote these alternatives not merely as a concession to the African American com-
munity; rather, we should celebrate these alternatives as reflecting an important cultural con-
tribution. Appreciation of alternatives such as subsidized guardianship and cooperative
adoption benefits us all because they help the larger culture appreciate the importance of the
family system and of how concerns for child safety can be addressed while allowing a child
to maintain family ties.
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EPILOGUE

Today’s all-or-nothing child welfare system leaves families like the Hills completely out
in the cold. They dearly love their children and are painfully aware of their mistakes. Now,
they have turned their lives around and desperately want to be a part of their children’s lives
but have nowhere to turn. It seems that it could only help their children to know that their par-
ents are healthy and stable. Unfortunately, the Hills live in a state that does not legally support
cooperative adoption. If cooperative adoption were available to them, their story could per-
haps have a happy ending.

As for Ms. Underwood, she continues to return to court every 6 months for a review of her
nephew’s court cases. Otherwise, she manages just fine on her own. Ms. Underwood’s situa-
tion would be an ideal candidate for subsidized guardianship. With the availability of a subsi-
dized guardianship, her nephews could finally achieve permanency, and the court and state
could have two less children in their care. Ms. Underwood’s story, too, could have a happier
ending if adoption alternatives were more widely available.

Families that experience the child welfare system must face many difficulties. By sug-
gesting that adoption alternatives might offer happier endings, I do not mean to minimize the
complexities of these situations or suggest that the availability of alternatives, by itself,
would resolve every difficult case. On the other hand, the child welfare system currently
operates in a manner that ignores our collective wealth of knowledge and experience about
how to help vulnerable children and families. Given ASFA, we must not delay to reform
child welfare policy and practice to offer a greater menu of permanency options.
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