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The endgame of the Theresa Schiavo case, which played out during 
the last two weeks of March 2005, will likely be remembered as the mo-
ment when the Religious Right overplayed its hand. Polls show that the 
overwhelming majority of Americans opposed congressional interference 
in the case and reacted harshly to what they perceived as the effort to 
politicize a family tragedy.1 Indeed, when the federal courts quickly dis-
posed of the last-minute appeals that Congress authorized in Public Law 
No. 109-3—legislation that Representative Tom DeLay dubbed the “Palm 
Sunday Compromise”2—most Americans believed they did the right thing. 

But although the dominant narrative of the Schiavo case placed over-
reaching Christian conservatives on one side, and Theresa Schiavo’s an-
guished husband on the other (with Schiavo’s parents appearing in the 
middle as mere pawns of the Right), it is easy to miss another important 
point: the Schiavo case is the latest of several instances in which disabil-
ity rights activists—many of whom consider themselves to be neither con-
servative nor opponents of abortion rights—entered into a conºict between 
pro-life and pro-choice forces and sided with the pro-lifers. This point was a 
distinctly minor theme in the news coverage of the case. Although par-
ticipants in “the U.S. disability rights movement mounted an effort to be 
heard above the right-to-die and right-to-life rhetoric that had driven the 
public debate,”3 their message did not penetrate deeply into the national 
consciousness.4 
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That is a shame. The disability rights/right to life connection deserves 
close attention by those concerned with reproductive rights, for there is 
good reason to believe that it represents a model that anti-abortion advo-
cacy will increasingly follow outside of the disability context in the com-
ing years. Beginning with the “Baby Doe” cases in the 1980s,5 and extend-
ing through the Schiavo case, many disability rights activists have made 
common cause with anti-abortion activists on a number of signiªcant right-
to-life/right-to-die issues. Those disability rights advocates embrace the 
principle of “choice,” but contend that societal stigmas and other social 
pressures effectively coerce people into making decisions that reºect bi-
ases against people with disabilities. It follows that regulation is not in-
consistent with a commitment to free choice; such regulation in fact might 
be necessary to promote free choice. In the case of assisted suicide, dis-
ability rights advocates have taken this point to an extreme and urged that 
the social and professional pressures are so great that no regulation will 
be sufªcient to protect free choice; a ºat ban on the practice is necessary. 
Disability rights advocates have identiªed similar pressures on abortion 
decisions in cases where prenatal testing reveals fetal disability, but many 
have pointedly refused to endorse a regulatory solution. 

Even if most disability rights advocates do not seek regulation of abor-
tions, however, anti-abortion activists clearly will favor it. As I show in 
this Article, current Supreme Court abortion doctrine practically invites 
anti-abortion activists to justify regulation on the “pro-choice” ground that it 
overcomes private and social obstacles to “truly” free choice. That doc-
trine is rooted in a principle of autonomy—that the woman gets to choose—
but it embraces the Legal Realist point that private as well as public ac-
tions may impinge on individual freedom. It thus permits regulations that 
are calculated to remove (private or societal) obstacles to a woman’s free 
choice. But the Supreme Court’s Legal Realist move faces a classic Legal 
Realist problem: once we recognize that private as well as public pressures 
may interfere with autonomy, we cannot know which pressures are coer-
cive (and thus can justify regulation) unless we can judge them against 
some normative standard independent of free choice itself. Hints of one 
such principle—gender equality—appear in the Court’s recent abortion ju-
risprudence. But that principle may be less helpful in addressing particu-
lar regulations than academic advocates of the equality theory assume. Even 
equality-based arguments for abortion rights often depend on some notion of 
free choice. 

The challenge posed by the arguments of disability rights activists is 
not limited to the disability setting. Rather, when read in the light of the 
Court’s recent abortion decisions, their arguments suggest a more general 
line of attack for opponents of abortion rights: restrictions on abortion 
even outside the disability context might be justiªed based on the argument 
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that the regulation counteracts social pressures that would otherwise co-
erce a choice to abort. If one believes, as many pro-life activists do, that 
we live in a society that places strong pressure on many pregnant women 
to have abortions, the range of regulations that might be justiªed by that 
rationale is very broad indeed. Even if it might be difªcult in principle 
for anti-abortion advocates to accept any notion of women’s autonomy 
over the decision whether to terminate a pregnancy, the disability rights cri-
tique might provide them with a powerful tactical argument for limiting 
abortion rights. 

These prospects present a dilemma for the many disability rights ad-
vocates who are ªrm supporters of abortion rights. Although the logic of 
their critique of selective abortion might seem naturally to justify regula-
tion of that practice—just as they believe that the same critique justiªes a 
ban on assisted suicide—disability rights advocates cannot endorse regu-
lation in the abortion context without setting a precedent that may be ap-
plied to scale back abortion rights in areas that go far beyond disability. 
The laissez-faire position on disability-selective abortion thus may sim-
ply represent a compromise between the potentially conºicting goals of 
disability equality and gender equality. But that compromise undermines 
disability rights advocates’ insistence that assisted suicide must be banned 
and not merely regulated. The disability rights case against selective 
abortion is virtually identical to the disability rights case against assisted 
suicide. If it is tolerable to disability rights interests to permit disability-
selective abortions, without even regulating them to counteract the social 
pressures to abort, then it is hard to believe that a ºat ban on assisted sui-
cide is necessary to serve those same interests. 

In this Article, I develop those points. I begin in Part I by introducing 
the critiques asserted by many disability rights activists against the 
nontreatment of infants with disabilities, proposals to legalize assisted 
suicide, and the practice of prenatal testing followed by selective abor-
tion. In each of the three areas, disability rights critics have developed an 
argument that identiªes powerful social forces that intrude on “free” 
choices, and accordingly might justify regulation in the name of choice. 
In the ªrst two of these areas, disability rights advocates who consider 
themselves solidly pro-choice have sided with pro-life advocates against 
the organized abortion rights community in defending a regulatory solu-
tion. In the third, disability rights advocates have made a similar argu-
ment but have not followed it to the same conclusion. In Part II, I argue 
that the disability rights critique is one that could readily be embraced 
within abortion law as it has developed in the Supreme Court. The Court’s 
doctrine could justify a wide range of restrictions on abortion outside of 
the disability context based on arguments similar to those offered by the 
disability rights critics. In Part III, I evaluate the disability rights critique 
in the light of the doctrinal analysis in Part II. I conclude that the critique 
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is full of internal tensions, which are a natural response to the dilemma 
posed by the broader political context in which the critique operates. 

The matters discussed in this Article are important even for those 
who have no interest in disability rights. I hope to show how the disabil-
ity rights critique of right-to-life/right-to-die issues may serve as one 
model—though surely not the only model—for future legislative restric-
tions on abortion rights outside of the disability context. If, as many ob-
servers believe, the Supreme Court will be inclined to uphold more and 
more abortion restrictions without overruling Roe v. Wade,6 the disability 
rights critique provides a roadmap for one way of achieving that result. I 
do not mean in this Article to endorse or criticize the anti-abortion uses 
to which the disability rights critique may be put. I mean only to show 
that those potential uses make the stakes of the disability rights critique 
especially high. 

I. The Disability Rights Critique 

In this Part, I introduce three related issues on which some promi-
nent disability rights advocates have allied themselves with either argu-
ments or policy prescriptions associated with the right-to-life movement. 
In each of these three areas—the withholding of treatment from new-
borns with disabilities, physician-assisted suicide and the “right to die,” 
and prenatal testing for fetal disability—disability rights advocates have 
challenged practices that are also the targets of pro-life advocates. But 
they have done so on the basis of a distinctively disability-oriented argu-
ment—one that they believe does not entail opposition to abortion rights 
generally. In each of these areas, disability rights activists contend that 
the challenged practices reºect discriminatory attitudes about disability, 
and that any “choice” will not be a free one in light of social pressures, 
particularly those imposed by powerful professional cultures.7 I will label 
that position the “disability rights critique.” 

By referring to the “disability rights critique,” however, I do not 
mean to imply that the set of arguments I explore represents the only po-
sition within the disability community. To the contrary, as I note throughout, 
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there is no single consensus disability-rights position on these matters. 
The disability rights movement “embraces people with a range of differ-
ent disabilities, different life experiences, different material needs, and 
different ideological perspectives.”8 The life-and-death issues that are the 
subject of this paper are among the most contentious among disability 
rights advocates. I focus here on those disability rights advocates who 
take positions that intersect with those of abortion opponents, because the 
phenomenon is important and understudied, and my goal is to analyze its 
implications. But those advocates hardly represent the unanimous view 
of the disability rights community. 

A. Selective Refusal To Treat Infants with Disabilities 

Disability rights activists ªrst allied with abortion opponents in the 
early 1980s.9 The occasion was a set of cases known as the “Baby Doe” 
cases, which involved challenges to the denial of treatment to infants with 
disabilities who had life-threatening medical conditions.10 The Blooming-
ton, Indiana case, which commenced in 1982, was the ªrst to draw signiª-
cant political and legal attention to the issue, and its facts are representa-
tive.11 The case involved a child who was born with Down’s syndrome, as 
well as a tracheoesophageal ªstula (a condition in which the upper part 
of his esophagus was not connected to the lower part of his esophagus). 
Surgery to connect the esophagus had a high prospect of success, but with-
out the surgery, the baby was sure to die. The obstetrician who delivered 
the baby “pointed out to the parents that if the surgery were performed 
and if it were successful and the child survived, that this still would not 
be a normal child. That it would still be a mongoloid, a Down [s]yndrome 
child with all the problems that even the best of them have.”12 Based on 
the obstetrician’s advice, the baby’s parents “agreed not to authorize sur-
gery, food, or water for the child.”13 Nurses at the hospital initiated legal 
proceedings to override the parents’ decision, but the Indiana courts ruled 
that the parents had the right to follow the obstetrician’s recommendation. 
The baby died when he was six days old. 

The Bloomington “Baby Doe” case aroused substantial concern among 
abortion opponents, who saw the case as proof that society was “now falling 
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down the slippery slope” of disrespect for life.14 The Reagan administra-
tion, not usually one to indulge a broad interpretation of civil rights stat-
utes protecting minority groups,15 responded by attempting to employ 
Section 504 of the Rehabilitation Act as a tool to prohibit similar denials 
of treatment in the future.16 Section 504 prohibits recipients of federal 
funding—which include most hospitals—from discriminating on the ba-
sis of disability.17 The administration argued that the refusal to perform 
surgery to reconnect the esophagus of an infant with Down syndrome con-
stitutes disability-based discrimination, because an infant without Down 
syndrome would surely receive similar surgery if he needed it.18 

The courts, however, rebuffed the administration’s position. Two cases 
were particularly signiªcant. The ªrst involved an infant with spina biªda, 
who died after her parents chose not to perform corrective surgical pro-
cedures that “were likely to prolong the infant’s life, but would not im-
prove many of her handicapping conditions, including her anticipated 
mental retardation.”19 In a lawsuit by the Reagan administration’s De-
partment of Health and Human Services seeking to investigate the baby’s 
treatment as a possible violation of Section 504, the Second Circuit held 
that the statute was never intended to apply to medical treatment deci-
sions, and that it could not intelligibly be read to apply “[w]here the handi-
capping condition is related to the condition(s) to be treated.”20 In the 
other signiªcant case, the Supreme Court sustained a facial challenge to 
the regulations the Reagan administration adopted to apply Section 504 
to future “Baby Doe” cases.21 A plurality of four justices who strongly 
supported the outcome of Roe v. Wade22 concluded that Section 504 pro-
vided no basis for regulating hospitals’ failure to treat newborns with dis-
abilities because the administration had not identiªed any cases where “a 
hospital failed or refused to provide treatment to a handicapped infant for 
which parental consent had been given.”23 The plurality concluded that a 
“hospital’s withholding of treatment when no parental consent has been 
given cannot violate § 504, for without the consent of the parents or a surro-
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gate decisionmaker the infant is neither ‘otherwise qualiªed’ for treatment 
nor has he been denied care ‘solely by reason of his handicap.’”24 

The “Baby Doe” cases became a major cause for the anti-abortion 
movement.25 But they also became a major cause for the still-developing 
disability rights movement. Although some disability rights activists balked 
at allying themselves with right-to-lifers,26 many others held the view ad-
vanced by the Disability Rag: “[w]e want the disability rights movement 
to be liberal, but liberals, in this issue, are siding with parents who want 
to withhold food from ‘deformed’ infants so they will die.”27 

When the Supreme Court heard the challenge to the Reagan admini-
stration’s “Baby Doe” regulation, a number of disability rights groups joined 
several right-to-life groups as amici supporting the administration.28 The 
briefs ªled by the disability rights organizations had two major themes, 
which formed a template for later disability rights critiques of assisted sui-
cide and prenatal testing. First, they contended that the decision to with-
hold treatment from an infant with a disability is often based on an erro-
neous, if not prejudiced, understanding of the “quality of life” experi-
enced by individuals with disabilities.29 The brief of (what was then called) 
the Association of Retarded Citizens was particularly blunt on this point: 
“[t]his difference in the treatment of handicapped and non-handicapped 
children directly reºects the physician’s judgment that the life of the 
handicapped infant is of signiªcantly less value than is the life of the 
non-handicapped infant.”30 The brief ªled by the American Coalition of 
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Citizens with Disabilities and numerous other self-advocacy groups urged 
that physicians’ judgments about the quality or value of life for infants 
with disabilities were “counterfactual” and “based on ignorance and preju-
dice.”31 And the brief ªled on behalf of several professional organizations 
that supported disability rights urged that “[s]peculation about a child’s 
future ‘quality of life’ typically involves an insidious combination of both 
dubious predictions about the course of that life and subjective value judg-
ments about what kinds of lives are worth (or not worth) living.”32 

Second, the disability rights groups urged that it was the physicians’ 
biases, and not an unconstrained exercise of parental choice, that led to 
the withholding of treatment from newborns with disabilities. The briefs 
argued extensively that parents’ decisions to withhold treatment from 
their disabled infants cannot be understood as free choices. Parents nec-
essarily rely on the specialized knowledge and experience of physicians.33 
Parents who must make treatment decisions for newborn children with dis-
abilities are also mentally and emotionally vulnerable,34 and they are of-
ten told that they must make their decisions quickly.35 Moreover, the briefs 
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argued, physicians take advantage of parents’ vulnerability by “misinform-
[ing] them about the nature of their child’s handicapping condition and 
the prospects for the child’s development, education, and future,”36 and 
by “resort[ing] to medical nomenclature to disguise the nonmedical grounds 
of the recommendation.”37 Two of the briefs referred to, 

the suggestion of one physician that parents should not be en-
couraged to nurture their newborn handicapped baby lest a bond 
be established that might cause the parents to make a “selªsh” 
decision to order the provision of life-saving treatment, and the 
admonition by a leading pediatrician that physicians who believe it 
to be desirable to withhold treatment from a child should be pa-
tient since “[f]irm rooting of a parental death wish for a defective 
child usually takes days, at least; and it is never free of ambiva-
lence.”38 

In the end, the briefs argued, “‘what passes today for disclosure and con-
sent in physician-patient interactions is largely an unwitting attempt by 
physicians to shape the disclosure process so that patients will comply with 
their recommendations.’”39 

B. Assisted Suicide 

At around the same time that the “Baby Doe” cases initiated the tac-
tical alliance between disability rights and anti-abortion activists, the two 
groups began to come together again to oppose physician-assisted suicide 
and the so-called “right to die.” Disability rights activists and right-to-life 
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organizations worked together on a number of prominent cases in the 
1980s and 1990s in which people with disabilities sought to exercise the 
“right” to terminate their own lives.40 When Dr. Jack Kevorkian began using 
his “suicide machine” to assist people, many of whom had disabilities,41 
in ending their lives, disability rights activists formed “Not Dead Yet,” an 
organization that opposes assisted suicide and euthanasia from a disabil-
ity perspective.42 In most major cases involving “right-to-die” issues—
including the Schiavo case—Not Dead Yet has ªled briefs arguing that 
the recognition of such a right threatens the lives and interests of people 
with disabilities.43 The views of Not Dead Yet are not representative of 
those of all disability rights activists,44 but they nonetheless are an impor-
tant instance of overlap between disability rights and right-to-life views.45 

As in the “Baby Doe” cases, opponents of abortion object to assisted 
suicide because it is inconsistent with their understanding of the sanctity 
of human life. But disability rights activists have again articulated a cri-
tique that is distinct from the arguments of the right-to-life movement.46 
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In an argument that parallels their position on the “Baby Doe” cases, dis-
ability rights activists like those afªliated with Not Dead Yet contend that 
the practice of assisted suicide reºects a discriminatory belief that life with a 
disability is not worth living. They further argue that if the law recog-
nizes a “right to die”—no matter how stringently regulated—people with 
disabilities will be pressured into exercising it. 

Disability rights activists argue that if a person without a disability 
chooses to commit suicide, society treats that choice as the product of an 
irrational decisionmaking process that should not be given effect.47 But 
“when a person ‘chooses’ death over an ‘undigniªed’ life with a disability, 
the system sympathizes with that individual’s plight and supports his right to 
die, assuming his disability is the root of his supreme despair.”48 That differ-
ence, disability rights advocates argue, reºects biases about the “quality 
of life” experienced by individuals with disabilities.49 Both medical pro-
fessionals and nondisabled members of the lay public believe that dis-
ability has a more negative effect on life quality than people with dis-
abilities themselves report.50 People without disabilities thus “readily 
conclude that the disabled person’s wish to die is reasonable because it 
agrees with their own preconception that the primary problem for such indi-
viduals is the unbearable experience of a permanent disability.”51 Their 
biases can be seen in the “intensely stigmatized language” in which the 
right-to-die debate proceeds, where “disabled people are defective, dam-
aged, debilitated, deformed, distressed, afºicted, anomalous, helpless and/or 
inªrm,” while “nonhandicapped persons are ‘normal.’”52 

In the view of many disability rights advocates, supporters of assisted 
suicide fail to understand that “the greatest suffering of people with dis-
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abilities is the socially stigmatized identity inºicted upon them.”53 Dis-
ability rights advocates have long argued that the proper remedy for such 
stigmatization is not medical treatment to eliminate disabilities—and cer-
tainly not medical interventions to eliminate people with disabilities—
but is instead guarantees of civil rights to change the hostile and inacces-
sible aspects of society.54 “If society alleviated the suffering of facing 
prejudice,” writes Paul Miller, “perhaps life with a disability would be rec-
ognized as not only worth living but as valuable as that of anyone else.”55 

Moreover, disability rights advocates who oppose assisted suicide argue 
that the “choice” by a person with a disability to end her life will rarely be a 
truly free one. Once recognized, they contend, “the right to die will inevi-
tably become a duty to die. People with major disabilities will be pressured 
into ‘choosing’ to end their lives.”56 Free choice in this context may be 
limited by a physician’s advice that is based on inaccurate understand-
ings about the quality of life enjoyed by people with disabilities or erro-
neous predictions about the future course of an individual’s medical con-
dition.57 It may also be limited by ªnancial pressures, particularly in a 
world of managed care, and by the related desire not to impose ªnancial 
or psychological burdens on one’s family.58 And free choice may be lim-
ited by the societal stigma attached to disability—stigma that people with 
disabilities may themselves have internalized: 

[W]hen people with disabilities make a “choice” to seek their 
right to die, they do so from the position of a society that fears, 
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discriminates against, and stigmatizes disability as undigniªed. 
Facing a life of societal exclusion, prejudice, and fear, in conjunc-
tion with self-deprecation and devaluation based on those same 
irrational assumptions, is there really a choice at all?59 

Importantly, disability rights advocates who have developed the cri-
tique of assisted suicide do not believe that there is any regulation that could 
adequately protect people with disabilities against being coerced into com-
mitting suicide.60 Accordingly, they urge that a ºat ban on the practice is 
necessary.61 The Supreme Court largely vindicated that position in the 
Glucksberg and Vacco cases, which upheld Washington’s and New York’s 
absolute bans on assisted suicide.62 

C. Prenatal Testing 

The “Baby Doe” and assisted suicide cases were merely proxy battles 
in the abortion rights wars. But since at least the 1960s, disability issues 
have frequently arisen as well in debates about abortion itself. In 1962, 
Sherri Finkbine’s widely publicized effort to obtain an abortion catalyzed 
public support for the liberalization of abortion laws; Finkbine sought an 
abortion because she had been taking Thalidomide, which had recently 
been associated with a high risk of fetal disability.63 A few years later, an 
epidemic of rubella—which, when contracted by a pregnant woman, will 
frequently cause disabilities in the fetus—created additional momentum 
for liberalization in California particularly.64 And in the years since Roe v. 
Wade, pro-choice activists and politicians have frequently and success-
fully invoked “fetal deformity” as a circumstance in which abortions should 
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clearly be permitted.65 At the same time, a number of pro-life advocates 
seem to oppose abortions based on fetal disability even more strongly than 
they oppose abortions generally. As Kristin Luker reported, “[t]o defend 
a genetically or congenitally damaged embryo from abortion is, in their 
minds, defending the weakest of the weak, and most pro-life people we in-
terviewed were least prepared to compromise on this category of abor-
tion.”66 And, indeed, concerns about permitting abortion in cases of “fetal 
deformity” slowed passage of liberalized abortion laws in California67 and 
New York.68 

Despite the centrality of disability to general debates over abortion 
rights, for a long time many disability rights activists sought to “side-
step[ ]” those debates.69 In recent years, however, the rise of prenatal test-
ing has spurred many supporters of disability rights to enter the discus-
sion. Prenatal genetic testing now permits the discovery of “gene muta-
tions associated with some 400 conditions, from those universally viewed 
as severe, such as Tay-Sachs, to those that many might describe as rela-
tively minor, such as polydactyly (a trait involving an extra little ªnger),” 
and the number of tests continues to grow.70 Although such tests are in 
some cases used to identify conditions that may be treated in utero, the 
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primary use of such tests is “as the basis of a decision to abort fetuses 
that carry mutations associated with disease and/or disability.”71 Often, 
the tests are used to identify and abort fetuses whose disabilities would 
not prevent them from living long and fulªlling lives.72 

Troubled by these developments, many advocates of disability rights 
have developed a critique of prenatal testing that parallels their critiques 
of the nontreatment of infants with disabilities and of assisted suicide. They 
contend “that prenatal testing followed by selective abortion is morally 
problematic, and that it is driven by misinformation.”73 These advocates 
believe that testing for—and abortion of—fetuses with disabilities is mor-
ally problematic because it reºects a view that life with a disability is not 
worth living. To them, prenatal testing and selective abortion represents a 
signiªcant step toward ultimate achievement of “the eugenicist’s dream 
of eliminating disabilities” by eliminating people with disabilities.74 Se-
lective abortions will inevitably reduce the numbers of people with dis-
abilities and their attendant visibility in the community—visibility that 
has been crucial to overcoming a legacy of prejudice and fear.75 Moreover, if 
fewer people with disabilities are born, and it becomes easier to prevent 
them from being born, the social and political commitment to treatment, 
social services, and nondiscrimination protections for people with those 
conditions may weaken substantially.76 And the availability and employ-
ment of selective abortions may also entrench discrimination and preju-
dice against people with disabilities by “reinforcing the general public’s 
perception that disability is a tragic mistake (that could and should have 
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been avoided) and that disabled people are therefore justiªably marginal-
ized.”77 To these advocates, the medical detection and elimination of fe-
tuses with disabilities thus represents the ultimate triumph of the “medical 
model” against which the disability rights movement has mobilized.78 

In addition to believing that selective abortion decisions are morally 
problematic, disability rights critics of prenatal testing also believe that 
those decisions are misinformed, if not coerced. As in the “Baby Doe” 
cases, they contend that doctors and genetic counselors have a tendency 
(subtly or not) to urge pregnant women to subject their fetuses to prenatal 
testing and abort fetuses with disabilities.79 As Adrienne Asch diplomati-
cally puts it, “[d]espite the professional commitment to non-directiveness 
in genetic counseling, it is clear that many professionals do not practice 
in a way that legitimates the choice to maintain a pregnancy of a fetus af-
fected by a disabling trait.”80 Too often, disability rights advocates con-
tend, the advice pregnant women receive after discovering a fetal disabil-
ity focuses on (often unduly) negative predictions about short life expec-
tancies and extensive medical needs rather than on the ways children with 
disabilities “can participate in the life of family, school and community.”81 
They argue that this skew in advice rests on health professionals’ unin-
formed beliefs about disability: “[r]ecent studies suggest, for example, 
that many members of the health professions view childhood disability as 
predominantly negative for children and their families, in contrast to what 
research on the life satisfaction of people with disabilities and their fami-
lies has actually shown.”82 And skewed advice—even if presented in a “non-
directive” manner—can effectively coerce women into choosing abortion.83 
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As Mary Mahowald observes, “[a]lthough decisions for prenatal testing 
and termination are usually thought to be autonomous, some individuals re-
port they feel pressured by physicians and others to undergo prenatal testing 
and encouraged to terminate when the result is positive.”84 

Adherents to the disability rights critique of prenatal testing do not op-
pose abortion generally; many of them strongly endorse a pro-choice po-
sition.85 Indeed, the most vocal disability-rights critics of prenatal testing 
and selective abortion do not even urge that those practices be subject to 
legal regulation to prohibit disability-based discrimination. They aim, in-
stead, to persuade medical professionals to provide pregnant women with 
full information—including information about the positive aspects of 
living (and parenting a child) with a disability—before offering prenatal 
tests and suggesting selective abortions.86 In Asch’s words, they seek “to 
facilitate true reproductive choice for women by urging changes in the 
way prenatal testing occurs and the rhetoric that surrounds it.”87 But once 
prospective parents have full information, presented in a noncoercive man-
ner, many of these advocates urge that we must “endorse the choices people 
make about their reproductive and family lives.”88 Although the disability 
rights critique of selective abortion has the same structure as the critiques 
of nontreatment and assisted suicide, the critics in this context endorse a 
very different policy prescription. 

II. The Disability Rights Critique and “Choice” 

As the discussion in the previous Part demonstrates, disability rights 
activists have urged that deep-rooted bias against disability, ªltered through 
powerful professional cultures, prevents people from exercising true free-
dom of choice in making decisions regarding the treatment of infants with 
disabilities, assisted suicide, and prenatal testing and selective abortion. 
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In this Part, I hope to illuminate some of the legal stakes of their argu-
ment and in so doing to highlight an underappreciated aspect of the Su-
preme Court’s current abortion jurisprudence. 

Current constitutional doctrine relating to abortion is rooted in a princi-
ple of autonomy.89 The Court has held, most notably in Planned Parent-
hood of Southeastern Pennsylvania v. Casey,90 that a choice of such pro-
found moral and practical signiªcance for a woman must be made by her, 
freely. But the Court also has recognized—in the mode of the disability 
rights critique—that private as well as public pressure can inhibit free 
choice. Accordingly, it has upheld regulations of abortion that are justiªed 
as removing obstacles to the woman’s authentic choice. But once we al-
low government to regulate the abortion decision in the name of remov-
ing private obstacles to free choice, we confront a classic Legal Realist base-
line problem: all choices are made under an array of constraints,91 so the 
government will always have some plausible argument for regulating to 
promote choice.92 And the notion of autonomy, by itself, will not provide 
a basis for rejecting any such regulation. 

The disability rights critique could thus serve as a model for those 
who wish to defend ever more stringent abortion regulations. Like the dis-
ability rights critics, anti-abortion activists need only identify private, 
social, or professional forces that, by pressuring women to have abortions, 
create obstacles to “truly” free choice.93 Regulation can then be justiªed 
as overcoming those obstacles and promoting choice. Indeed, although many 
disability rights critics speciªcally disavow any desire to impose regula-
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tions on the abortion decision, their arguments would readily justify regula-
tions under the Supreme Court’s post-Casey jurisprudence. The tension 
between the disability rights critique and support for broad abortion rights is 
therefore greater than some of the critics seem to believe. 

A. Justifying Restrictions in the Name of Choice 

The Supreme Court has rooted constitutional protection of abortion 
rights in the guarantee of “liberty” in the Due Process Clause of the 
Fourteenth Amendment.94 The liberty protected by the Constitution, the 
Court has ruled, includes freedom in making “the most intimate and per-
sonal choices a person may make in a lifetime, choices central to per-
sonal dignity and autonomy . . . .”95 In what Justice Scalia later derided as 
the “famed sweet-mystery-of-life passage,”96 the Court in Planned Par-
enthood v. Casey rested squarely on a concept of freedom of choice, stat-
ing that “[a]t the heart of liberty is the right to deªne one’s own concept 
of existence, of meaning, of the universe, and of the mystery of human 
life. Beliefs about these matters could not deªne the attributes of person-
hood were they formed under compulsion of the State.”97 Despite Justice 
Scalia’s criticisms, the Court has reafªrmed that language, as well as Ca-
sey’s understanding that the constitutional protection of abortion rights rests 
on “the respect the Constitution demands for the autonomy of the person 
in making these choices.”98 

The disability rights critique is, as a logical matter, entirely consis-
tent with the Supreme Court’s protection of the right of free choice. Indeed, 
many of the most important exponents of that critique have sworn alle-
giance to the right to choose. But, in a classic Legal Realist move, the dis-
ability rights critique insists that private actors can limit free choice at 
least as much as the government can. In each of the areas discussed in 
Part I, disability rights critics have emphasized the way societal stigmas 
and powerful social and ªnancial pressures can effectively compel particular 
choices—whether the choice of a parent to withhold treatment from a new-
born with a disability, the choice of an individual with a disability to ex-
ercise her “right to die,” or the choice of a pregnant woman to test her fetus 
for disabilities and have an abortion if a disability is discovered. To the 
extent that the disability rights critics have sought to regulate individuals’ 
choices in these areas, they have justiªed their regulatory proposals as 
serving, rather than undermining, freedom of choice. Regulation is nec-
essary, disability rights critics have argued, to provide a counterbalance 
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to the strong social forces that will otherwise lead people to accord less 
value to the lives and potential lives of individuals with disabilities. By 
counteracting a coercive social setting, regulation helps to assure that the 
choices made in this context are authentic exercises of an individual’s will.99 

Of course, this move—regulating to remove obstacles to choice—
cannot be limited to matters that touch on disability. As the Legal Real-
ists demonstrated in their successful attack on freedom of contract, the move 
is available whenever the reigning legal principle is one involving the 
liberty to choose.100 And, indeed, it is a move that has played a signiªcant 
role in the Supreme Court’s abortion jurisprudence.101 

It was abortion rights activists who ªrst urged that constitutional doc-
trine should be attentive to private restrictions on choice. In the abortion 
funding cases,102 abortion rights lawyers contended that the government’s 
failure to fund abortions for indigent women, particularly when the gov-
ernment funded childbirth, coerced them into foregoing abortions.103 The 
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Court, however, rejected the argument. Although the Court acknowledged 
that Roe v. Wade had recognized “a constitutionally protected interest ‘in 
making certain kinds of important decisions’ free from governmental 
compulsion,”104 it held that the state’s failure to fund abortion did not consti-
tute compulsion. Rather, the Court concluded that any constraint on the 
woman’s exercise of free choice resulted from her indigency, a condition 
that is neither attributable to the government nor one that the government 
has a constitutional obligation to alleviate.105 The Due Process Clause, the 
Court held, protects against “unwarranted government interference with 
freedom of choice” but “does not confer an entitlement to such funds as 
may be necessary to realize all the advantages of that freedom.”106 

Although the abortion funding cases rejected the conclusion that in-
digency imposed the kind of constraint on free choice that requires the 
state to counteract it, the Court accepted a more modest understanding of 
the Legal Realist point in Casey. There, the Court held that states may 
adopt regulations that are “calculated to inform the woman’s free choice, 
not hinder it.”107 Indeed, the central aspect of Casey’s retooling of the 
Court’s post-Roe abortion jurisprudence was the case’s explicit recogni-
tion that states may “tak[e] steps to ensure that [the woman’s] choice is 
thoughtful and informed” and may “enact laws to provide a reasonable 
framework for a woman to make a decision that has such profound and 
lasting meaning”:108 

Even in the earliest stages of pregnancy, the State may enact 
rules and regulations designed to encourage her to know that 
there are philosophic and social arguments of great weight that can 
be brought to bear in favor of continuing the pregnancy to full 
term and that there are procedures and institutions to allow adop-
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tion of unwanted children as well as a certain degree of state as-
sistance if the mother chooses to raise the child herself.109 

Casey thus recognized that states may constitutionally remove private re-
strictions on free choice, even if they impose new restrictions in doing so. 
Casey thus adopted what might be thought of (perhaps ironically) as a “pro-
choice” rationale for regulation.110 

The Casey joint opinion applied these principles to uphold a number 
of signiªcant restrictions on abortions. One such restriction was the so-
called “informed consent” provision, which required a physician, twenty-
four hours in advance of performing an abortion, to provide the woman 
with information about the fetus’s gestational age and the risks of abortion 
and childbirth; the state also required the physician to make available 
printed materials “describing the fetus and providing information about 
medical assistance for childbirth, information about child support from 
the father, and a list of agencies which provide adoption and other services 
as alternatives to abortion.”111 As Justice Stevens highlighted, the printed 
materials seemed “clearly designed to persuade [a woman] to choose not 
to undergo the abortion.”112 Also, the twenty-four-hour waiting period im-
posed signiªcant restrictions on the ability to obtain an abortion in a state 
with a limited number of abortion clinics, some of which were open only 
a few days a week.113 But the Court nonetheless upheld the provision as (in 
the words of the lead opinion) one that “facilitates the wise exercise” of 
the “right to decide to terminate a pregnancy.”114 

The lead opinion appeared to presume that, absent the “informed con-
sent” law, many women would decide precipitously, without full information 
about the alternatives to abortion or consequences of abortion on the woman 
and fetus. The opinion concluded that “attempting to ensure that a woman 
apprehend[s] the full consequences of her decision” serves legitimate inter-
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ests in “reducing the risk that a woman may elect an abortion, only to 
discover later, with devastating psychological consequences, that her de-
cision was not fully informed.”115 It also concluded that the twenty-four-hour 
waiting period helps to ensure that the abortion decision “will be more 
informed and deliberate” by requiring “some period of reºection.”116 

If one believes that the decisions of individual women typically are 
informed, deliberate, and not inºuenced by social pressures to have abor-
tions, then the “informed consent” restrictions upheld in Casey appear as 
nothing more than gratuitous interference with the right to choose abor-
tion.117 And the interference may be severe: the restrictions upheld in Ca-
sey may have a powerful effect on the practical ability of women to have 
abortions.118 But the justices who jointly wrote the lead opinion in Casey 
evidently thought otherwise. Some insight into their thinking can be found 
in the dissent of Justice Kennedy (one of the three authors of the Casey 
joint opinion) in Hill v. Colorado.119 Hill involved a state law that imposed 
an eight-foot ºoating buffer zone around people within 100 feet of a 
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health care facility; the Court rejected the claim by a number of anti-
abortion “sidewalk counselors” that the statute violated their First Amend-
ment rights. Dissenting from that ruling, Justice Kennedy urged that the 
majority’s opinion not only “undermin[ed] established First Amendment 
principles” but also “conºict[ed] with the essence of the joint opinion in 
[Casey].”120 

In explaining the latter point, Justice Kennedy made clear his view that 
women seeking abortions often have not fully reºected on or obtained in-
formation about the decision. He referred to “the argument[ ] by propo-
nents of abortion” that “a young woman might have been so uninformed 
that she did not know how to avoid pregnancy,” and contended that anti-
abortion counselors merely “seek to ask the same uninformed woman . . . 
to understand and to contemplate the nature of the life she carries within 
her.”121 Justice Kennedy emphasized “the profound difference a leaºet 
can have in a woman’s decisionmaking process.”122 He quoted extensively 
from “the account of one young woman who testiªed before the Colorado 
Senate.”123 That woman, who decided not to have an abortion after being 
presented with a pamphlet by sidewalk counselors, testiªed that before 
she received the pamphlet she thought “abortion [was] the only way out 
because of [sic] it’s all I knew.”124 If the buffer zone law had been in ef-
fect when she was pregnant, she said, “I would not have got any informa-
tion at all and gone through with my abortion because the only people on 
my side were the people at the abortion clinic” who “knew exactly how I 
was feeling and what to say to make it all better.”125 But receiving the 
pamphlet from the anti-abortion counselors, she said, “helped me make 
my choice. I got an informed decision, I got information from both sides, 
and I made an informed decision that my son and I could both live 
with.”126 

Especially when read in the light of Justice Kennedy’s argument in 
Hill, it is apparent that the Casey joint opinion’s rationale for upholding 
the “informed consent” requirement had exactly the same structure as the 
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disability rights critique discussed in Part I. Both arguments can be used 
to justify government restrictions on choice, but neither argument rejects 
choice as the governing principle. To the contrary, both openly embrace 
the view that the Constitution protects freedom of choice. They simply 
assert that the government is not the only—or perhaps even the most im-
portant—threat to free choice. Both the disability rights critics and the Ca-
sey joint opinion point instead to social pressures and the lack of infor-
mation as signiªcant obstacles to free choice. Although government regu-
lation may in some ways restrict choice, it does so in an effort to remove 
even greater obstacles to free choice.127 

The obvious problem for abortion rights advocates is the same one 
confronted by advocates of freedom of contract in the face of the Legal 
Realist critique. If the only basis for abortion rights is individual auton-
omy, and government can regulate to remove private or societal threats to 
free choice, then courts can be expected readily to defer to any number of 
restrictions on abortion.128 At the limit, such an argument could even jus-
tify a rule that ºatly prohibits abortions. Many women who have abortions 
do so because of social pressures (such as stigmas against unwed moth-
erhood) or ªnancial pressures. It is easy enough, applying the Legal Real-
ist logic, to say that an abortion chosen under the inºuence of such pressures 
may not reºect the woman’s “true” or “uncoerced” choice. If most abor-
tions occur under such conditions,129 autonomy may be best served by pro-
hibiting abortion entirely—particularly if the pressures that operate on a 
woman’s choice are subtle and hard to detect in any particular instance.130 

That argument may seem farfetched, if not Orwellian. Casey seems 
clearly to say that although states can regulate abortion, they cannot pro-
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hibit it entirely or even place an “undue burden” on it131—permit but dis-
courage, as Roger Rosenblatt described Americans’ views on abortion at 
around the time the case was decided.132 But the seemingly perverse ar-
gument for banning abortion in the name of choice would parallel the argu-
ment made by disability rights critics of assisted suicide. Those critics 
accept that autonomy is the basic goal of the disability rights movement, 
and many agree that an autonomous choice to commit suicide should, in 
principle, be protected. But they contend that if assisted suicide is al-
lowed at all the pressures will be so powerful that many people with dis-
abilities will be forced to “choose” to end their lives—and that the pres-
sures will be so subtle that they will not be reliably detected in any individ-
ual case. In those circumstances, disability rights critics argue, autonomy 
is best served by prohibiting assisted suicide altogether.133 

Justice Souter—another author of the Casey joint opinion—adopted 
that very reasoning in his concurring opinion in the Glucksberg case.134 
The plaintiffs had argued that Washington’s prohibition on assisted sui-
cide denied individuals with terminal illness the right, guaranteed by Ca-
sey, to make choices concerning major life decisions. In rejecting that claim, 
Justice Souter agreed with the plaintiffs that the Constitution accords 
some protection to the choice of a patient with terminal illness regarding 
when and how to die.135 But he concluded that the state’s interest in, among 
other things, “protecting patients from mistakenly and involuntarily de-
ciding to end their lives” was sufªcient to justify the ºat prohibition on 
assisted suicide.136 Justice Souter argued that the recognition of such a state 
interest was fully consistent with the autonomy principle that underlay 
the plaintiffs’ claims—it did not reºect “a moral judgment contrary to” 
that asserted by the plaintiffs.137 Rather, it reºected an empirical view 
(which Justice Souter believed to be well grounded) that the legalization of 
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assisted suicide in any form would inevitably lead many people to “choose” 
to die under coercive circumstances—a result that even strict regulation 
could not prevent.138 The state’s ban on assisted suicide thus did not reºect 
disrespect for the principle of autonomy. Even though a ban necessarily 
impinges on autonomy in cases where an individual would truly voluntar-
ily choose to end her life, the failure to adopt a ban impinges on auton-
omy in cases where an individual’s “choice” to die reºects coercion. If, 
as disability rights critics believe, coerced suicide reºects the greater threat, 
then a ban on the practice is the policy most consistent with promoting 
autonomy. 

The same kind of analysis could readily be applied to abortion. Al-
though many who have articulated the disability rights critique have point-
edly disavowed governmental regulation of the abortion decision, their 
arguments lend themselves to being used in support of such abortion re-
strictions. If the goal is free choice, and stigma against people with dis-
abilities ªltered through powerful professional culture makes choice un-
free, regulation to overcome those powerful private forces is a straightfor-
ward response. As the discussion above demonstrates, it is a response that 
could easily be blessed under the Supreme Court’s post-Casey abortion 
doctrine. 

B. Are There Limits on “Pro-Choice” Regulation? 

Pro-choice advocates may be tempted to say—as the dissenters said 
in Casey—that regulations like the “informed consent” requirements do 
not really promote choice; all they do is prevent free choices from being 
implemented.139 But the disability rights critique shows that the notion of 
“free choice” is not helpful in determining whether such regulations 
should be upheld. Those regulations remove some private constraints on 
individual choice, while at the same time imposing some governmental 
constraints on individual choice. The “informed consent” requirements 
upheld in Casey, for example, counteract the barriers to free choice im-
posed by both social pressures to have abortion and ignorance about al-
ternatives. But they do so at the price of making abortion a more cumber-
some, expensive, time-consuming, emotionally fraught, and perhaps physi-
cally dangerous process. Whether the result is to promote or impede free 
choice on balance depends in part on empirical questions. For example, 
how ignorant are pregnant women about alternatives to abortion? What is 
the extent and direction of the social pressures such women face? But the 
answer mostly depends on a normative question: What kinds of (publicly or 
privately imposed) constraints are we going to treat as rendering a choice 

 

                                                                                                                              
138

 See id. at 782–87. 
139

 See supra text accompanying notes 117–118.  



452 Harvard Journal of Law & Gender [Vol. 29 

unfree? The abstract notion of “autonomy” is not of much help in answering 
that question.140 

The abortion funding cases illustrate the point from the opposite di-
rection. In the absence of public funding, a poor woman who becomes preg-
nant may ªnd that she is unable, as a practical matter, to choose to have 
an abortion. But the Supreme Court did not treat that practical effect of 
the denial of funding as intruding on the free choice guaranteed by Roe v. 
Wade. All of us make choices under constraints—including ªnancial ones. 
In a capitalist society in which the government has no general afªrmative 
obligation to provide for its citizens,141 it is hardly surprising that indigency-
related ªnancial pressures, which do not intrude on any baseline entitle-
ment, are held not to impinge on free choice. 

The foregoing suggests that in the absence of a normative principle 
independent of autonomy, there is nothing to stop states from adopting—
and courts from approving—ever more stringent restrictions on abortion 
in the name of choice. Informed consent requirements could demand longer 
waiting periods or the presentation of more powerful arguments against 
abortion. Classes of abortions that could be said to reºect social pressure 
to abort could be banned; disability-selective and sex-selective abortions 
are the most obvious cases, and abortions by minors are another. The prece-
dent requiring a “health of the mother” exception to abortion prohibi-
tions142 could also be undermined: such an exception, particularly when ex-
tended to mental health, gives physicians a great deal of power in the abor-
tion process, which they may use to encourage women to have abortions.143 
The no-afªrmative-duties principle of the abortion funding cases will effec-
tively limit the degree to which the government is required to overcome 
private obstacles to free choice. But Casey’s Legal Realist autonomy analy-
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sis suggests that states will have broad latitude to choose to adopt laws to 
overcome those obstacles. 

There is an obvious candidate for a principle to give content to the no-
tion of “free choice” that is central to the Supreme Court’s abortion juris-
prudence. That principle is gender equality. A number of commentators ar-
gue that equality, not autonomy—and hence the Equal Protection Clause, 
not the Due Process Clause—should be regarded as the basis of the con-
stitutional right to abortion. Restrictions on abortion, they contend, impose 
on women the obligation to carry a fetus to term—a massive imposition 
on the woman’s body, and one unlike any burden imposed on men.144 More-
over, they urge that by conscripting women into motherhood, abortion re-
strictions enforce and reinforce longstanding stereotypes about the ap-
propriate social roles of men and women145—a major concern of the Su-
preme Court’s sex discrimination jurisprudence.146 Writing before Casey, 
and thus before the doctrinal consequences discussed in this Article came 
into full view, Cass Sunstein explicitly defended the equality-based ar-
gument for abortion rights on the ground that it would avoid the baseline 
problems inherent in treating the abortion decision as reºecting “a pri-
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vate, natural, and largely unproblematic sphere of sexual and reproductive 
autonomy.”147 

Although the matter is complex, there are substantial doctrinal obstacles 
to grounding protection for abortion rights in the Equal Protection Clause.148 
But a far stronger basis exists to use equality concerns as a means of de-
termining what sorts of burdens on the due process right to choose abor-
tion are “undue.” Indeed, the Court appeared to do just that in Casey. Al-
though the Court upheld the “informed consent” requirements Pennsylvania 
imposed, it invalidated a separate regulation that required married women 
to notify their husbands before having an abortion.149 In striking down the 
spousal notiªcation provision, the lead opinion (here speaking for the Court) 
emphasized that the provision “embodies a view of marriage consonant 
with the common-law status of married women but repugnant to our present 
understanding of marriage and of the nature of the rights secured by the 
Constitution.”150 

Nor was the Casey Court’s use of equality concerns to ºesh out the 
limits imposed by the Due Process Clause aberrational. In Lawrence v. 
Texas, the Court’s determination that the Clause protects the right to en-
gage in consensual sodomy was driven in large part by equality concerns.151 
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Indeed, equality concerns are an underappreciated tool for determining 
the scope of a constitutionally protected liberty generally.152 

In the immediate future, when Casey is the law and Justice Kennedy—
who seems strongly to believe in “pro-choice” regulation153—is the swing 
vote in abortion cases, abortion rights advocates are likely to confront an 
increasing number of regulations justiªed as promoting free choice. No-
tions of equality will offer a crucial tool for arguing that (at least some of) 
those regulations are in fact coercive, and that they hinder rather than pro-
mote free choice.154 

But equality cannot magically solve the problem Casey’s Legal Real-
ist autonomy analysis poses for abortion rights advocates. For one thing, a 
number of abortion restrictions may themselves be justiªed in the name 
of equality. A prohibition on sex-selective abortions could readily be justi-
ªed on those grounds, as, indeed, could a prohibition on disability-selective 
abortions. At least some anti-abortion commentators believe that regula-
tions like those could achieve the lion’s share of the pro-life agenda.155 
On an even broader scale, those who consider themselves pro-life feminists 
believe that most abortions are the result of the subordination of women, 
who are used for sex, perhaps abused by their partners, deprived of opportu-
nities, and unfairly forced to choose between parenthood and an inde-
pendent economic identity.156 Pro-choice feminists may agree with the diag-
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nosis, but they contend that when a woman feels the need to abort because 
of these instantiations of subordination, denying her the right to abort 
merely punishes her twice.157 The crucial point, however, is that both op-
ponents and supporters of abortion can (at least some signiªcant portion of 
time) ride under the banner of equality. 

Similarly, it may be self-evident to many feminists that regulations 
like the “informed consent” requirements in Casey reºect a gender-based 
paternalism toward women.158 Those requirements, after all, go well beyond 
the informed consent disclosures required for other medical procedures, 
even those that carry serious risks.159 But the lead opinion in Casey dis-
agreed. To the three justices joining that opinion, abortion is a unique 
medical procedure, with unique consequences,160 so the mere fact that 
unique burdens are imposed on that procedure does not mean that anyone 
is denied equal treatment. The differential treatment of differently situated 
people is usually thought not to offend principles of equality. 

It may be an uphill battle to convince today’s Court—which is more 
conservative than the one that upheld the informed consent requirements 
in Casey—that the imposition of unique burdens on the abortion choice re-
ºects paternalism. Abortion rights activists will need, at the very least, to 
highlight the connections between the speciªc restriction a state has im-
posed on abortion—not the idea of imposing abortion restrictions in gen-
eral—and the broader history of discrimination against and subordination 
of women. That is the approach that invalidated the spousal notice provision 
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in Casey,161 and it may work in other cases as well. But the Legal Realist 
autonomy analysis that governs abortion law will frequently put abortion 
rights activists on the defensive in responding to new regulations. And the 
disability rights critique provides one signiªcant model for anti-abortion 
activists in crafting and justifying those regulations. 

III. Assessing the Disability Rights Critique 

In Part I, I introduced the arguments of the disability rights critics in 
the areas of selective nontreatment of infants with disabilities, assisted sui-
cide, and prenatal testing followed by selective abortion. In each of these 
areas, the critics identify powerful social biases that may signiªcantly con-
strain people’s choices. But their policy prescriptions are very different 
in the different areas. For selective nontreatment and assisted suicide, the 
critics believe that government action—in the form of a ºat ban on those 
practices—is the only way to protect people from coercion. For selective 
abortion, however, the critics urge a nonregulatory path of changing so-
cial norms. As I showed in Part II, however, the arguments of the disabil-
ity rights critics could readily justify restrictions on selective abortion under 
the Supreme Court’s current abortion jurisprudence. In this Part, I exam-
ine the disability rights critique in the light of the legal implications dis-
cussed above. In particular, I focus on the following question: Is the sup-
port of disability rights critics for a laissez-faire approach to selective abor-
tion compatible with their critique, and particularly their prohibitory ap-
proach to assisted suicide? I am skeptical. 

It is certainly logically possible to endorse the disability rights cri-
tique while at the same time adhering to support for broad abortion rights. 
One could believe, as the disability rights critics do, that many abortions 
that result from prenatal testing are effectively coerced by social stigmas 
ªltered through powerful professional cultures, but still think that regula-
tion to prohibit disability-selective abortion is the wrong response. If one 
believes that a broad right to abortion is essential to women’s equality, 
one might think that any prohibition of a particular class of abortion will 
be abused to harass women who seek abortions more generally. Such a pro-
hibition might also chill doctors from performing abortions, particularly 
if its terms are vague. If those risks outweigh the risk that disability-
selective abortions will occur and harm disability equality—or if nonregula-
tory means such as public education can effectively address the harms 
caused by such abortions—then abortion should not be regulated, even if 
one accepts the critique. 

Moreover, an adherent to the disability rights critique might well be-
lieve that disability-selective abortions are just a symptom of broader social 
stigma against disability. Using the law to force women to bear children 
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with disabilities (when they do not want to do so) will fail to solve that 
broader stigma, and may even be counterproductive.162 At any rate, forc-
ing the woman to carry an unwanted fetus to term does impose on her what 
may seem like a cruel sacriªce to solve a broader societal problem.163 

Still, these defenses seem a bit awkward. Recall that disability rights 
critics do not believe that selective abortion merely reºects or is the re-
sult of societal bias. They contend that selective abortion entrenches that 
bias, by reducing the visibility of people with disabilities and shrinking 
the political coalition for disability rights.164 If that is true, it is not a 
complete answer to say that the only way to eliminate disability-selective 
abortion is to change the culture. According to the disability rights cri-
tique, selective abortions are an important force in shaping and maintain-
ing that culture. Therefore, it is to be expected that in the political and 
legal landscape on which the issue currently operates in the United States, 
the disability rights critique will readily be used—notwithstanding the intent 
of the critics—to justify legal restrictions on abortion. Part II demonstrated 
the point. Under current doctrine, the disability rights critique could jus-
tify extensive “informed consent” requirements that signiªcantly hinder 
the practical ability of women to obtain abortions, and it could justify an 
outright ban on disability-selective abortion. Given the shape of post-Casey 
abortion law—and particularly its approval of regulations designed to re-
move private or social obstacles to free choice—there is a strong chance 
that the courts would uphold such regulations. Thus, there is a far greater 
tension between the disability rights and abortion rights commitments of 
the disability rights critics than those critics are willing to admit. 

The tension is evident in the comparison between the disability rights 
critics’ position on abortion and their position on assisted suicide. In the 
abortion context, as I have just discussed, the critics accept that the gov-
ernment should not even regulate—much less ban—disability-selective 
abortions, even though they argue strenuously that those abortions are fre-
quently coerced by bias ªltered through powerful professional cultures. 
Yet in the assisted suicide context, the disability rights critics do not ac-
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cept a laissez-faire approach. Indeed, they do not even accept mere regu-
lation of assisted suicide decisions. They contend that, because of bias 
ªltered through powerful professional cultures, coercion is so certain to 
occur under a system that permits assisted suicide in any form that the only 
way to protect against it is to ban the practice entirely. Given that the disabil-
ity rights critiques of the two practices are so similar, it is unclear why the 
critics believe such radically different legal regimes should apply to them.165 

There are two obvious justiªcations for the difference, but they are 
not entirely satisfactory. To those who do not believe that a fetus is a “per-
son” in the same way as a live-born child—a group that presumably in-
cludes the disability rights critics who support abortion rights—one ob-
vious difference between abortion and assisted suicide is that the latter 
procedure ends a person’s life, while the former does not.166 Another ob-
vious difference to abortion rights supporters is that a right to abortion 
serves the cause of women’s equality, while a right to assisted suicide does 
not seem to promote equality at all.167 

Those differences do suggest that the arguments for prohibiting as-
sisted suicide are stronger than the arguments for prohibiting disability-
selective abortion. But the differences between abortion and assisted sui-
cide can also cut the other way. In the assisted suicide context, at least in 
the absence of coercion, it is the person with a disability herself who de-
cides to end her own life. In the selective abortion context, the decision 
not to bring a person with a disability into the world is made by the mother, 
who typically has no disability. 

Disability rights critics would say that coercion is always present 
when a person with a disability chooses to end her life. When a person with 
a disability seeks out assisted suicide, they would argue, she does so be-
cause society is hostile to disability and does not support people with dis-
abilities, and perhaps because she has internalized the stigma associated 
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with disability. In this view, allowing people with disabilities to kill them-
selves is just an easy way out for a society that does not wish to accom-
modate people with disabilities, and, indeed, responds to disability with 
fear, if not hate.168 

But that argument goes so far to protect people with disabilities from 
coercion that it denies them any agency in the end-of-life decision. In so 
doing, it runs headlong into a bedrock commitment of most American dis-
ability rights advocates—opposition to paternalism.169 Paternalism has 
been one of the most signiªcant historical means of oppression and sub-
ordination for people with disabilities. The state and medical profession-
als have frequently denied people with disabilities the opportunity to make 
their own choices, based on the view that they are incapable of making 
wise choices on their own. It would be ironic if an effort to protect peo-
ple with disabilities from the paternalism of doctors who encourage them 
to end their lives resulted in a regime that denies people with disabilities 
all choice, based on a conviction that they would inevitably succumb to 
the inºuence of others.170 

One might suggest, however, that while paternalism informs the pro-
hibition against assisted suicide, it is not disability-speciªc paternalism. 
We might prohibit suicide simply because people make decisions to kill 
themselves during times of stress and tumult in their lives—whether the 
stresses relate to disability or not—and that decisions made under such con-
ditions do not reºect the preferences individuals will have when emo-
tions settle.171 But similar points could be made about the abortion deci-
sion. And, as applied to assisted suicide, it is hard to see why “concerns 
about impulsive hot-state behavior” cannot be satisªed by “a mandatory 
cooling-off period” or other soft forms of paternalism rather than the ºat ban 
the disability rights critics propose.172 

There is yet another disability-neutral paternalistic argument for ban-
ning assisted suicide. We might prohibit suicide not because people with 
disabilities are particularly likely to make an erroneous choice to take their 
own lives, but because anyone’s choice to take his or her own life is nec-
essarily erroneous. To the extent that this is true, however, it must rest on 
a notion that life is always preferable to no life, or simply that life is sa-
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cred.173 This is a powerful view, one that has many adherents. For my 
purposes, however, what is signiªcant is that it is decidedly not the view 
taken by most of the disability rights advocates I discuss in this Article. 
They argue that physician-assisted suicide rests on and reinforces the stigma 
attached to disability—not that assisted suicide is inconsistent with respect 
for the sanctity of life. And disability-selective abortion raises exactly the 
same concerns. 

For these reasons, it is difªcult to square the disability rights critics’ 
position that abortion should remain unregulated with their position that 
assisted suicide should be not merely regulated but banned. Selective abor-
tion and assisted suicide have similar effects on societal attitudes about 
disability, and they may be coerced by similar private and social pressures. 
There is no basis in the principles of the disability rights critique to take 
a laissez-faire position for one of those decisions and a prohibitory posi-
tion for the other. If a nonregulatory response that seeks to change the cul-
ture sufªciently serves disability rights interests in the abortion context, 
then the same sort of nonregulatory response ought to be sufªcient in the 
assisted suicide context. Conversely, if a ban on assisted suicide is truly the 
only way to ensure that disability rights interests are protected, then a ban on 
abortion of fetuses with disabilities is necessary as well. A middle posi-
tion is also possible: disability rights interests could be served by permit-
ting, but regulating, both assisted suicide and selective abortion.174 

Disability rights critics thus should reconsider their prohibitory posi-
tion on assisted suicide, their laissez-faire position on selective abortion, 
or both. But it is important to emphasize that, whatever one thinks about 
the disability rights critiques of assisted suicide or selective abortion, none 
of the foregoing discussion calls into question the critique of the nontreat-
ment of infants with disabilities. Infants, unlike fetuses, are clearly “per-
sons,”175 but unlike adults who seek assistance in suicide they have no say 
over the nontreatment decision. There is therefore no inconsistency in 
permitting disability-selective abortions while at the same time prohibit-
ing selective nontreatment of infants with disabilities.176 Nor, obviously, 
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is there any inconsistency between banning assisted suicide for adults with 
disabilities and banning the nontreatment of infants with disabilities. And 
even if disability rights critics were to believe that assisted suicide should 
be permitted under some circumstances, there would still be no inconsis-
tency in ºatly banning selective nontreatment of infants with disabilities. 
Permitting assisted suicide arguably allows adults with disabilities to choose 
how and when to end their lives, while permitting selective nontreatment 
allows (typically nondisabled) parents to choose whether to end the lives 
of their disabled children. Although the disability rights critique of selec-
tive nontreatment has the same structure as the critiques of assisted sui-
cide and selective abortion—and it has a similar resonance with right-to-life 
advocates—the selective nontreatment critique stands on its own. Unfor-
tunately, the “Baby Doe” issue has become so ªrmly associated with abor-
tion politics177 that it is often hard for judges to dissociate the two.178 

The disability rights critique calls attention to the ways in which de-
cisions on the life-and-death issues that occupy the pro-choice and pro-
life movements can have a signiªcant effect in reºecting, shaping, and en-
trenching the subordinate status of people with disabilities. Disability 
rights critics have particularly focused on the powerful role of private, so-
cial, and professional pressures—and not just government decisions—in 
constraining free choice over those decisions. Those are important points, 
and the critics have achieved a measure of success in educating the pub-
lic about them. But the policy prescriptions of the disability rights critics 
remain a bit confused, largely because of the tension between the avowed 
support of the critics for abortion rights and their emphasis, in the assisted 
suicide area in particular, on the need for government regulation—even 
prohibition—to overcome coercion. 

Conclusion 

This Article has had two goals. The ªrst was to illuminate the dis-
tinctive disability rights critique of right-to-life/right-to-die issues. That 
critique, shared by many but not all disability rights activists, asserts that, 
where disability is concerned, powerful social pressures effectively com-
pel certain “choices” to terminate (actual or potential) lives of individuals 
with disabilities. Without confronting that disability rights critique, one 
cannot fully understand the scope of what was at issue in the Theresa 
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Schiavo case. I have shown, however, that the policy prescriptions of dis-
ability rights critics are in a signiªcant sense contradictory—and that the 
contradiction is a natural result of the abortion politics in which the dis-
ability rights critique operates. 

My second goal was to show how the disability rights critique high-
lights an underappreciated aspect of the Supreme Court’s current abortion 
jurisprudence. The disability rights critics endorse the principle of choice 
in the abstract but argue that private constraints on choice are especially 
signiªcant. The Supreme Court’s post-Casey abortion jurisprudence simi-
larly focuses on private obstacles to free choice. The Casey Court swore 
allegiance to the woman’s right to choose abortion, but it endorsed regu-
lations—even those that make it more difªcult to obtain abortions—
designed to overcome those obstacles and thus promote free choice. If, as 
many commentators believe, the Supreme Court is likely to approve an in-
creasingly wide range of regulations on abortion without overruling Roe 
v. Wade, the regulation-to-promote-choice model of the disability rights 
critique offers one template for how the Court might achieve that result. 
More generally, if the Court does follow the path of upholding abortion 
restrictions without overruling Roe, questions like those addressed in this 
Article will become of central importance to understanding the practical 
implications of the Court’s rulings. Instead of endlessly debating the broad 
question of whether and why the Constitution should be read to protect 
abortion rights, scholars will have to focus on the narrower-gauge ques-
tions of what kinds of restrictions on abortion will be upheld, and on what 
theory. Those questions may not be as exciting, but they are likely to be 
of enormous practical importance. 



 


