Richard Albert* Counterconstitutionalism

" Democratic constitutionalism has often erected a high barrier separating the citizen
from the state. This is paradoxical because the very promise of constitutionalism
is to produce precisely the opposite result: to bind the citizen to the state, and
to create and cultivate a constitutional culture that is anchored in participatory
democracy. The author has a name for this paradoxical state of affairs:
counterconstitutionalism. In this article, the author introduces and illustrates the
concept of counterconstitutionalism with reference to bills of rights in constitutional
states representing civil and common law traditions on four continents.

Le constitutionnalisme démocratique a souvent érigé une haute barriere pour
séparer le citoyen de I'Etat. C’est un paradoxe, parce que la promesse méme
du constitutionnalisme est diamétralement opposée a cette situation: attacher le
citoyen a I'Etat et créer et encourager une culture constitutionnelle ancrée dans
la démocratie participative. L'auteur donne un nom a cette situation paradoxale:
contreconstitutionnalisme. Dans cet article, il présente et illustre le concept de
contreconstitutionnalisme et fait référence aux chartes des droits dans divers
Etats constitutionnels représentant les traditions de droit civil et de common law
sur quatre continents.
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Introduction

Democratic constitutionalism has a high ambition. Its purpose is, first,
. to design the structures of the state that will exercise authority within a
defined territory and over a group of identifiable persons and, second, to
define the border separating the citizen from the state. But the promise
of democratic constitutionalism is much grander than its purpose. It is to
create a zone of citizenship within which the individuals who voluntarily
subject themselves to the authority of the state may themselves delimit
the boundaries of the terms of their citizenship in that state, and within
those boundaries may pursue their twin objectives of subsistence and
fulfillment.

Twoimplications follow from this view of democratic constitutionalism.
First, the individuals who are subject to the authority of the state
provisionally cede their sovereignty to those who administer the state. They
may assert themselves through broad mobilizations or social movements
in order to reclaim their sovereignty at any given moment. Second, those
individuals may revise or rewrite the terms of their citizenship when they
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so desire. This is the essence of participatory democracy. And this, in my
view, is the very promise of constitutionalism. Participatory democracy is
a necessary consequence of conceiving of constitutionalism as a vehicle
through which individuals may set or reset the trajectory of the state, seek
fulfillment within that state, and give meaning to their shared existence.

In this article, I focus on the consequences of participatory democracy
for constitutional design. I draw my inspiration in part from Allan
Hutchinson, who makes a compelling case that democracy is more than
just about elections.! It is instead a profoundly rich and substantive
concept that folds into itself complementary notions of liberty, equality
and opportunity. It also unabashedly defies conventional understandings
of democracy that rest only on process or procedure. Democracy demands
active, not passive, citizenship and it is the duty of the democrat, argues
Hutchinson, to uncover, design and promote strategies to cultivate a
culture of participatory democracy in the service of social progress.?

On this point, I agree with Hutchinson. His view of democracy is
consistent with my view of the promise of constitutionalism. I regard a
constitution as both a noun and a verb, as both a thing and an activity.?
On the one hand, a constitutional text is, first, a noun. It is a thing—a
document—that enshrines the promises that a people makes to itself and
its future generations. On the other hand, a constitution is also a verb.* It is
an action—a doing, a becoming® and a rebecoming®—by which a people
defines and redefines itself, and gives content to the common venture that
its members have undertaken. That is precisely what it means for a people
to confer upon itself a living constitution, one that is never beyond its
reach and whose terms are not static but instead dynamic and receptive
to change. Over time, this becomes a powerful force for both developing
responsible citizens and defining a collective identity anchored in a
concrete constitutional text. That is the promise of constitutionalism. That
is the significance of participatory democracy. _

Yet democratic constitutionalism has, in some instances, erected
significant barriers to participatory democracy. This is paradoxical for

1.  Allan Hutchinson, The Companies We Keep: Corporate Governance for a Democratic Society
(Toronto: Irwin Law, 2005) at 61.

2. Ibid. at 79-80.

3. I am grateful to Grégoire Webber for introducing me to this approach to constitutionalism.

4. See Stephen L. Elkin, “The Constitutional Theory of the Commercial Republic” (2001) 69
Fordham L. Rev. 1933 at 1935.

5. See Martin Loughlin, The Idea of Public Law (New York: Oxford University Press, 2003) at
113.

6.  See Kesavananda Bharati v. State of Kerala, 1973 S.C. 1461 (Indian Supreme Court) at paras.
1924, 2010.
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at least two reasons. First, the promise of democratic constitutionalism
is to produce precisely the opposite result. Second, and perhaps more
interestingly, the forms of democratic constitutionalism that actually impede
participatory democracy are strangely enough anchored in a substantive
conception of democracy that conceives of democracy as much more than
simply a free'and fair system of popularly contested elections.

I have a name for this paradoxical state of affairs: counter-
constitutionalism. These forms of democratic constitutionalism achieve the
very opposite of the promise of constitutionalism. Counterconstitutional
designs are nonetheless consistent with the purpose of constitutionalism
insofar as they fulfill the minimalist twin objectives of creating the
structures of the state and setting the state-citizen boundary. It is therefore
entirely accurate, though perhaps odd, to state that counterconstitutional
constitutions are nevertheless constitutions.

But counterconstitutional constitutions are not consistent with
the promise of democratic constitutionalism. They undermine that
promise. Rather than breathing life into participatory democracy,
counterconstitutionalism smothers the possibility of creating participatory
democracy because counterconstitutional constitutions do not create a
constitutional culture that is receptive to participatory democracy. They
in fact create a constitutional culture that runs counter to participatory’
democracy.

In this article, I will introduce and illustrate two forms of this
paradoxical type of constitutionalism, both of which are recent additions
to the toolkit of constitutional statecraft. The first form of democratic
constitutionalism that works a considerable harm upon the prospect
of participatory democracy is contraconstitutionalism. Its mission is to
serve the interest of a rich conception of democracy—one that extends
beyond a procedural understanding of democracy and instead embraces a
substantive view of democracy. However, this form of constitutionalism
dooms itself to failure by relying on the constitutional text alone to create
a constitutional culture that seeks to cultivate participatory democracy.

Supraconstitutionalismisasecond formof democratic constitutionalism
that runs counter to participatory democracy. Its defining practice is to
hierarchize rights in such a way as to place certain rights beyond the
reach of a democratically mobilized people, and effectively outside of
the bounds of constitutionalism. Though its purpose is to stand in defense
of fundamental rights deemed untouchable, supraconstitutionalism may
actually divest those fundamental rights of their force in the process of
elevating them above other rights. Both contraconstitutionalism and
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supraconstitutionalism work against the establishment and development
of a constitutional culture that is anchored in participatory democracy.

I will begin, in Part II, by exploring two competing notions of
democracy: democracy as process and democracy as substance. 1 will
adopt an intermediate position that regards participation as the core
value of democracy. In Part II1, T will suggest that democracy is possible
only if the domestic constitutional culture is receptive to it. Part IV will
then advance the argument that democratic constitutionalism becomes
counterconstitutional whenitcreates aconstitutional culture thatundermines
the promise of constitutionalism. I will introduce contraconstitutionalism
and supraconstitutionalism as models of democratic constitutionalism that
frustrate the creation of a constitutional culture anchored in participatory
democracy. Finally, I will conclude with a few closing thoughts.”

1. The promise of constitutionalism

The rise of constitutionalism has helped to situate the debate on the
purpose of democracy. Some argue that democracy is best understood
as a set of procedures that permit citizens to engage with one another.
These procedures include voting in elections. In contrast, others argue that
democracy entails more than this procedural dimension and demands the
pursuit of certain societal objectives which paint a normative portrait of
citizenship. On this view, democracy commands efforts to improve the
quality of life of citizens, to distribute wealth equitably among the various
segments of society, and to ensure access to such life-sustaining resources
as health care, food and shelter.

In this section, I will describe these two views, after which I will
embrace neither of them. I will instead adopt an intermediate position best
described as an enhanced version of procedural democracy. This enhanced
version is called participatory democracy, which straddles the boundary
separating both constructions of democracy. I will moreover narrow
my position even further by adopting one of two forms of participatory
democracy—one that enhances citizenship. This will provide the backdrop
against which I will argue, in the remainder of this article, that certain forms
of constitutionalism fail to achieve the promise of constitutionalism.

1. Dimensions of democracy

There are two competing visions of democracy. The first is procedural,
the second is substantive. Frank Michelman has studied both models,
describing the former as oriented toward the lawmaking process—focused

7. Unless otherwise stated in the text, I use the term constitutionalism to refer to democratic
constitutionalism. :
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on questions such as who makes the laws and who interprets them—and
the latter concerned with the actual content of those laws.® According to
the procedural view, democracy is constituted by the popular political
processes that aggregate and reconcile the self-interestedness of participants
through collective interactions while, in contrast, the substantive view
endeavours- not to aggregate interests but rather to transform self-
interestedness into altruism in the service of morally virtuous purposes.’
These alternatives—procedural and substantive—focus respectively on
political practice and institutions, on the one hand, and, on the other, the
ideals that democracy allows us to achieve.!?

Quite apart from this distinction, these two dimensions of democracy
may also be distinguished by their respective sources of legitimacy. The
procedural view of democracy derives its legitimacy from the actual
procedures that allow citizens to mediate among their choices and also
from the values that allow us to assess the adequacy of those procedures,
for instance transparency, equality of access and participation, and
impartiality in considering the options open to participants.' In contrast,
the substantive view of democracy believes that those political and
participatory procedures should be deployed to achieve certain societal
aims, for instance redressing inequality and assisting the disadvantaged—in
this sense, substantive democracy pursues not only rule by the people but
also and perhaps more importantly for the people.'? Substantive democracy
seeks protections for individual and fundamental rights, and resists
majoritarianism.' Legitimacy, onthis account, is anchored in morality. This
leads to the piercing criticism that the procedural conception of democracy
has suffered at the hands of advocates of substantive democracy, who argue
that choosing the procedural over the substantive substitutes a legal, for a
political, conception of rights.'* This is the core of the distinction between
procedural and substantive notions of democracy.

8.  Frank I. Michelman, “Brennan and Democracy” (1998) 86 Cal. L. Rev. 399 at 401-02, 411.

9.  Irwin P. Stotzky, “Creating the Conditions for Democracy” in Harold Hongju Koh & Ronald C.
Slye, eds., Deliberative Democracy and Human Rights (New Haven: Yale University Press, 1999) at
157-59.

10. Anthony H. Birch, The Concepts and Theories of Modern Democracy, 2d ed. (New York:
Routledge, 2001) at 74,

11. Joshua Cohen, “Procedure and Substance in Deliberative Democracy” in Thomas Christiano,
ed., Philosophy and Democracy: An Anthology (New York: Oxford University Press, 2003) 17 at 18.
12. Thomas W. Simon, Democracy and Social Injustice: Law, Politics, and Philosophy (Lanham,
MD.: Rowman & Littlefield, 1995) at 177.

13. James Allan, “Thin Beats Fat Yet Again—Conceptions of Democracy” (2006) 25 Law & Phil.
533 at 535. ’ .

14. See e.g. Carol Harlow, “Voice of Difference in a Plural Community” (2002) 50 Am. J. Comp. L.
339 at 364.
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Yet rather than adhering to the conventional dichotomy setting in
opposition procedural and substantive dimensions of democracy, there is
another way to frame the choice. First, it is important to recognize that
whether one adopts either a procedural or substantive vision of democracy,
democratic theorists agree that democracy serves four important values:
(1) impartiality; (2) accountability; (3) transparency; and (4) deliberation.'s
It is equally important to note that one can conceive of more than one
form of procedural democracy, the first being a minimalist and the second
an enhanced conception of procedural democracy. As Barber suggests,
enhanced democracy refers to intense civic engagement in the service of
shared public objectives whereas minimalist democracy characterizes low
levels of participation compounded by, and manifested in, the pursuit of
individualistic and private purposes.'® The enhanced version of procedural
democracy is appealing because it sits between the minimalist proceduralist
view 0f democracy and the substantive conceptions.of democracy,
arrogating part of the mission of each to itself. -

Inthese pages,Iadoptanenhanced conception of procedural democracy.

I argue that this conception of procedural democracy corresponds to
participatory democracy, which in my view reflects the very promise of
constitutionalism. This construction of constitutionalism is not agnostic on
the role of the state in civil society, nor is it indifferent as to the role of the
citizen within the state and in relation to her fellow citizens. It presents a
normative view of constitutionalism, one whose logic leads to the peculiar
conclusion that some constitutions actually undermine the promise of the
practice of constitutionalism. But this result is no more peculiar than what
follows when constitutions are adopted in states that are unreceptive to a
culture of constitutionalism."’ _ .

A compelling theory of enhanced procedural democracy must provide
for at least four elements, according to Dahl.!® First, citizens must be
able to exercise effective participation, which entails adequate and equal
opportunities for participating in the discourse. Second, it should adhere to
the principle of voting equality, under which any procedures for decision-
making are subject to the condition that each citizen has an equal vote.

15. Adrian Vermeule, Mechanisms of Democracy: Institutional Design Writ Small (New York:
Oxford University Press, 2007) at 4-7. ’

16. Benjamin Barber, Strong Democracy: Participatory Politics for a New Age (Berkeley: Univer-
sity of California Press, 1984) at 4.

17. See H.W.0. Okoth-Ogendo, “Constitutions Without Constitutionalism: Reflections on an African
Political Paradox” in Douglas Greenberg et al., eds., Constitutionalism and Democracy: Transitions in
the Contemporary World (New York: Oxford University Press, 1993).

18. Robert A. Dahl, Toward Democracy: A Journey (Berkeley: Institute of Governmental Studies
Press, University of California, 1997) at 61-68.

HeinOnline -- 31 Dalhousie L.J. 7 2008



8 The Dalhousie Law Journal

Third, those citizens must have the opportunity to understand the matters
upon which they are called to deliberate so that they can express their
preferences accurately and in an informed fashion. Finally, citizens must
have the authority to determine which decisions they will make themselves
collectively according to this procedural notion of democracy and which
are to be delegated to other institutions or parties, who may in turn adopt a
different notion of democracy, perhaps even a substantive one. .

Henry Teune has seized upon the concept of democratic development
to illuminate the relationship between the procedural and substantive
dimensions of democracy. Teune has identified four stages of democratic
development, each of which depends on the preceding one, meaning that
the second stage is possible only where a given society has fully achieved
the first, and the third follows from the second, and finally the fourth
arises only if that society has satisfied the third stage.’® The first stage
is inclusionary democracy, which contemplates political equality among
individuals. The second stage is participatory democracy. This form of
democratic development imagines a society where its members do more
than merely vote and join civic organizations but furthermore express
themselves through other formal means, including political interests groups
and movements and local community-based associations. Next comes
distributive democracy, where public welfare systems develop to confer
the means for human and social development upon their constituents. The
final step in democratic development is substantive democracy, which
represents a virtuous polity in pursuit of a transparent, open and just society
that empowers its members to achieve fulfillment and well-being.

This is a powerfully persuasive lens through which to view the
maturation of a society. Although the objective of civil society is to reach the
fourth step—substantive democracy— a society must first labour through
the intervening three steps, each of which is critical to establishing the
requisite stability and creating the public culture that will sustain efforts to
make real the promise of democracy. Some nation-states have ambitiously
endeavoured to achieve several of these cumulative stages all at once,
believing that these steps are better travelled concurrrently. For instance,
Nicaragua has sought to create a participatory democracy by simultaneously
democratizing the political process and guaranteeing social, economic,
and cultural rights that were thought to establish a floor from which to

19. Henry Teune, “Global Democracy” (2002) 581 Annals Am. Academy Pol. Soc. Sci. 22 at 29-
31.
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engage in popular democracy.? Yet to this day, Nicaragua remains mired

in instability.” This indicates that Teune may be correct to suggest that a

state must pursue each stage independently of the other and only once it

successfully achieves the previous stage of democratic development. This

means that in order for a given society to achieve substantive democracy,”
it must first pass through participatory democracy.

2. The core value of participation

Participatory democracy stresses civic involvement—beyond the mere
act of voting or polling citizens for their views—in managing the affairs
of the state.” Participatory democracy does not give rise to a justiciable
right but is instead a practice that the state must seek to standardize across
the population.” It conceives of democracy as a continuing process of
self-government and self-definition** and holds, as a theory, that popular
participation in the political process serves as a fundamental protection
for self-government.? It presupposes that individuals should be directly
involved in decision-making,?® and strives to convince citizens of the
importance of their role in deciding issues which pertain directly to
themselves and their surroundings.?

Participation is a core value of democratic constitutionalism that
reflects the Mieklejohnian model of the New England town meeting.?®
It seeks to spur a continuing national conversation that Stephen Breyer
sees as integral to citizenship.?’ Popular discourse is the focal element of
participatory democracy, just as Habermas recognized when he observed
that the welfare state could not alone, without the didactic processes of

20. Jules Lobel, “The Meaning of Democracy: Representative and Participatory Democracy in the
New Nicaraguan Constitution” (1988) 49 U. Pitt. L. Rev. 823 at 858.

21. See Michael Roche, “Competing Claims: The Struggle for Title in Nicaragua” (2006) 39 Vand.
J. Transnat’l L. 577.

22. Beth Simone Noveck, “The Future of Citizen Participation in the Electronic State” (2004) 1
ISJLP 1lat4,n. 8. .

23. Stijn Smismans, “Narrowing the Gap? Law and New Approaches to Govemance in the European
Union: New Governance—The Solution for Active European Citizenship, or the End of Citizenship?”
(2007) 13 Colum. J. Eur. L. 595 at 607.

24. “The Rule of Law in Residential Associations,” Note, (1985) 99 Harv. L. Rev. 472 at 481.

25. Edward L. Rubin, “Getting Past Democracy” (2001) 149 U. Pa. L. Rev. 711 at 731.

26. Christiana Ochoa, “Towards a Cosmopolitan Vision of Intemnational Law: Identifying and
Defining Cil Post Sosa v. Alvarez-Machain” (2005) 74 U. Cin. L. Rev. 105 at 140.

27. Lani Guinier, “More Democracy” [1995] U. Chicago Legal F. 1 at 5-6.

28. Alexander Meiklejohn, Political Freedom (New York: Oxford University Press, 1966) at 161;
see also Stanley Ingber, “The Marketplace of Ideas: A Legitimizing Myth” [1984] Duke L.J. 1 at 36,
n. 178.

29. Stephen Breyer, “Our Democratic Constitution” (2002) 77 N.Y.U L. Rev. 245 at 248-49.
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