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ADVISORY REVIEW:
THE REINCARNATION OF THE NOTWITHSTANDING CLAUSE

RICHARD ALBERT'

The notwithstanding clause is the cornerstone of
our Canadian constitutional architecture. It has a high
ambition to reconcile constitutionalism with
democracy. But the notwithstanding clause finds itself
conceptually situated between illegitimacy and
desuetude in a constitutional purgatory. This is not a
promising portrait. Nonetheless, it is a blessing in
disguise. The tragic failure of the notwithstanding
clause is a forwitous opportunity to create a new
process that will allow us to achieve its objectives
while also remaining loyal to the intentions of its
creators. This new process — which the author calls
advisory review — is a new form of judicial review
that is uniquely Canadian, born of Canadian roots,
and consistent with Canadian constitutional traditions.

La disposition de dérogation est la pierre angulaire
de l'architecture constitutionnelle canadienne. Elle
espere allier constitutionalisme et démocratie. Or, du
point de vue conceptuel, la disposition de dérogation
se trouve entre l'illégalité et la désuétude dans un
purgatoire constitutionnel. Ce n’est pas un portrait
prometteur. Néanmoins, c’est un mal d’un bien.
L’échec tragique de la disposition de dcrogation
constitue une occasion fortuite de créer une nouvelle
procédure qui nous permettra de réaliser ses objectifs
tout en demeurant fidéle aux intentions de ses
créateurs. Cette nouvelle procédure, que I'auteur
appelle révision consultative, est une nouvelle forme
de révision judicaire qui n’existe qu’au Canada, née
de racines canadiennes et conformes aux traditions
constitutionnelles du pays.
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1. INTRODUCTION

The Canadian Charter of Rights and Freedoms contains a clause authorizing legislatures
to suspend a judicial decision for up to five years.! This “notwithstanding clause” (the
Clause) was fashioned to reconcile parliamentary sovereignty with constitutional democracy.
Theoretically, the Clause allows legislatures to trump the judiciary in the construction of
constitutional rights. But, in reality, the Clause is no longer a viable instrument in the
continuing Canadian constitutional discourse. Its use entails enormous political cost, which
helps explain why it has been invoked with diminishing frequency.?

Quite apart from this disconnect between theory and practice, the notwithstanding clause
fails to satisfy the three functions that have historically been attributed to it. First, the Clause
was intended to ensure legislators the last word in shaping public policy, but its inoperability
has effectively divested legislators of this power. Second, the Clause cannot foster an
institutional dialogue between courts and legislatures because it actually obstructs dialogue.
Finally, the Clause has not preserved parliamentary sovereignty because it is conceptually
impossible to preserve parliamentary sovereignty against the backdrop of the Charter. 1
explore these criticisms more fully in Part 11.

Besides its inability to discharge its three functions, the notwithstanding clause has created
more problems than it has solved. First, the constitutional text of the Clause places the
legislature in the unpalatable position of suspending the Charter itself rather than a judicial
interpretation of the Charter. This conflates a Charter right with a judicial interpretation of
that right, with grave consequences for the moral authority of the legislature. Second, the
Clause creates the presumption that judicial decision-making is constitutionally correct and
that legislative deliberation fails to reach a comparable standard of legitimacy. This is a weak
presumption that rests on even weaker premises. 1 develop these two additional critiques in
Part 1II.

Inlight of its current state, the Clause is beyond rehabilitation or revival. It instead appears
doomed to constitutional purgatory.® But this is a blessing in disguise. The desuetude of the

! Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to

the Canada Act 1982 (U.K.), 1982, c. 11, s. 33 [Charter]:

(1)  Parliament or the legislature of a province may expressly declare in an Act of Parliament or
of the legislature, as the ease may be, that the Act or a provision thereof shall operate
notwithstanding a provision ineluded in section 2 or sections 7 to [5 of this Charter.

(2) An Actor a provision of an Act in respect of which a deelaration made under this section is
in effect shall have such operation as it would have but for the provision of this Charter
referred to in the declaration.

(3) A declaration made under subsection (1) shall cease to have effect five years after it comes
into force or on such earlier date as may be speeified in the declaration.

(4) Parliament or the legislature of a province may re-enact a declaration made under subsection
(n.

(5) Subsection (3) applies in respect of a re-enactment made under subsection (4).

H.B. MeCullough, “Parliamentary Supremacy and a Constitutional Grid: The Canadian Charter of

Rights” (1992) 41 I.C.L.Q. 751 at 764.

3 But see Sujit Choudhry & Claire E. Hunter, “Measuring Judicial Activism on the Supreme Court of
Canada: A Comment on Newfoundland (Treasury Board) v. NAPE” (2003) 48 McGill L.J. 525 at 553-55
(concluding from empirical study that nothing suggests “definitively the delegitimization of the override
on Charter adjudication” (at 555)).
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notwithstanding clause is a fortuitous opportunity for Canada to chart a new constitutional
course that satisfies the unfulfilled functions of the Clause. The notwithstanding clause
embodies laudable aims. It is an integral feature of the Charter that holds great promise for
Canadian constitutionalism and whose founding impetus remains as compelling today as ever
before.

The Clause embodies the modern grundnorm of Canadian constitutional law and politics.
It is a valuable constitutional device for various reasons that can be situated along two
distinct axes. The first axis is practical value, and the second is normative merit. On the first
point, the notwithstanding clause represents the final piece to the constitutional puzzle that
gave birth to the Charter. Without it, the Charter is likely to have met the same fate that
befetl the Meech Lake Accord and Charlottetown Accord years later.* Indeed, the
notwithstanding clause has been described as “crucial™ to the constitutional process that
created the Charter, a necessary condition of the political “horse-trading”® that purchased the
necessary provincial favour to strike the Canadian constitutional bargain,’ the product of the
ultimate “political compromise”® that made the Charter possible, and a “pragmatic™ solution
to the impasse that threatened to derail Canadian constitutional renewal.

Moreover — and although it may not have been regarded at the time as an innovation of
“high constitutional principle”'® — the Clause does indeed boast a high ambition for
constitutional statecraft: to reconcile the tension between parliamentary sovereignty and
judicial supremacy.'" At its conception, the Clause endeavoured to strike a balance between
judicial and legislative power."? In the intervening years since then, the fragile balance that
was envisioned between courts and legislatures is thought by some to have shifted toward
the courts as a result of what one scholar calls the judicialization of Canadian
constitutionalism.” 1 do not necessarily adopt that criticism of the judicial-legislative
balance. Indeed, in this article, I remain purposely agnostic on the normative role of the
judiciary in a liberal democracy. My agnosticism on this contentious point serves two
objectives: first, it allows me to proceed from the proposition that we should take seriously
the animating purposes of the notwithstanding clause; and, second, it smoothes the terrain

Philip Zylberberg, “The Problem of Majoritarianism in Constitutional Law: A Symbolic Perspective”

(1992) 37 McGill L.J. 27 at 66.

James Allan & Grant Huscroft, “Constitutional Rights Coming Home to Roost? Rights Internationalism

in American Courts” (2006) 43 San Diego L. Rev. [ at [9.

é Nicholas Stephanopoulos, “The Case for the Legislative Override” (2005) 10 UCLA J. Int’l L. &

Foreign Aff. 250 at 255.

William C. Hodge, “Patriation of the Canadian Constitution: Comparative Federalismin a New Context”

(1985) 60 Wash. L. Rev. 585 at 619.

8 Claire L’Heureux-Dubé, “Outsiders on the Bench: The Continuing Struggle for Equality” (2001) 16
Wis. Women’s L.J. 5 at 18.

g Janet L. Hiebert, “New Constitutional Ideas: Can New Parliamentary Models Resist Judicial Dominance
When Interpreting Rights?” (2004) 82 Tex. L. Rev. 1963 at 1967-68.

10 See e.g. Sujit Choudhry, “The Lochner era and eomparative constitutionalism™ (2004) 2 International
Journal of Constitutional Law 1 at 45.

" Sarah K. Harding, “Comparative Reasoning and Judicial Review” (2003) 28 Yale J. Int’ L. 409 at 433-
34.

1 A. Wayne MacKay, “The Legislature, The Executive And The Courts: The Delicate Balance Of Power
Or Who [s Running This Country Anyway?” (2001) 24:2 Dal. L.J. 37 at 56.

1 See e.g. Matthew S.R. Palmer, “Constitutional Realism about Constitutional Protection: Indigenous

Rights under a Judicialized and a Politicized Constitution” (2006) 29 Dal. L.J. 1 at 11.
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for brainstorming a new and creative mechanism that will do justice to the intent of the now-
toothless Clause. Accordingly, 1 focus my attention on how best to achieve the unfulfilled
promise of the Clause.

In Part 1V, I build on the previous Parts to unveil a new model of judicial review — which
Lcall advisory review — that will fill the void of the fading notwithstanding clause. Advisory
review reincarnates the spirit of the notwithstanding clause into a new judicial-legislative
institutional relationship that recasts the marriage of parliamentary sovereignty and
constitutional democracy. lts immediate ambition is to fulfill the unfulfilled functions of the
notwithstanding clause. Its larger ambition is to conciliate courts and legislatures, reformers
and traditionalists, activists and minimalists, and liberals and conservatives.

The new model of advisory review clothes legislative decision-making in a presumption
of constitutional correctness. Constitutional review consequently becomes purely advisory
insofar as the new model endows the legislature with the discretion to decide whether to
bring its impugned legislative enactment into conformity with the court judgment. The new
model does not compel the legislature to adopt a judicial decision that recommends either
revisions to or invalidation of its legislative enactment, but nonetheless recognizes that the
legislature will face public pressure to do so. This first wrinkle to the current model of
Jjudicial review relocates the locus of constitutional decision-making in the legislature.

But the new model of advisory review also guards against the peril of majority rule, which
remains the lynchpin of parliamentary sovereignty. Advisory review concedes that a court
ruling on constitutional rights may sometimes be so compelling as to justify binding the
legislature to heed that judgment. Perhaps the legislature has so flagrantly overstepped its
bounds that the judiciary issues a decision whose force leaves the legislature with no
palatable political option but to revise or repeal its impugned law. Those special instances
are unanimous Supreme Court judgments. They are exceptional because judges are political
actors holding dissimilar political beliefs. Judicial unanimity — which represents the
aggregation of divergent political views — conveys an undeniable force of reason that
demands corrective action. The new model of advisory review obliges the legislature to cede
only when the judiciary issues a unanimous Charter opinion invalidating or revising a
legislative enactment.

Together, these twin suggestions respond to the five criticisms of the notwithstanding
clause raised above — eacb grounded in political practice, dialogue theory, parliamentary
theory, constitutional design, and institutional design, respectively — and bring into focus
a new model of advisory review that is uniquely Canadian. Advisory review moderates the
existing institutional tension between courts and legislatures by creating an advisory instead
of a confrontational relationship between the two institutions. Advisory review also removes
the legislature from the impracticable position of invoking a desuetc constitutional
mechanism whose unfulfilled function is to keep the legislature at the vanguard of
constitutional discourse. Finally, advisory review privileges constitutional discourse —
instead of judicial decision-making alone — and invites the very kind of institutional
dialogue that constitutional scholars argue is the basis for Canadian constitutional
democracy. More broadly, this new model of advisory review captures the essence of what
the notwithstanding clause could have been — but has failed to become — by reincarnating
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the spirit of the Clause from a purely legislative aspiration into a collaborative arrangement
between courts and legislatures.

II. CONSTITUTIONAL FUNCTION

The Charter introduced several new features to the Canadian democratic landscape. Three
of them in particular merit mention: (1) an entrenched bill of rights; (2) judicial review of
those constitutional rights; and (3) the notwithstanding clause. The notwithstanding clause
is perhaps anomalous among the three because it has uniformly failed to satisfy the
constitutional functions that politicians, scholars, and historians have attributed to it. First,
the Clause cannot guarantee legislators the final say on public policy. Second, it cannot
cultivate an institutional dialogue between courts and legislatures. Third, it cannot preserve
parliamentary sovereignty against the backdrop of the Charter. For these and other reasons,
the notwithstanding clause must be replaced by a new mechanism that can fulfill its worthy
functions.

A. POLITICAL PRACTICE

Let us return to the creation of the Clause. The federal Minister of Justice of the day,
described it as a mechanism to “ensure that legislatures rather than judges have the final say
on important matters of public policy.”™ Politicians were concerned that thc new power of
judicial review would embolden judges.'”” They consequently allocated to legislators the
reserve notwithstanding discretion to overrule courts.'® Praiseworthy objective or not, the
notwithstanding clause cannot fulfill it. The Clause could perhaps once have been a
legislative trump card, but politicians discarded it long ago. It has been delegitimized since
its first uses, and is now desuete and inoperable. Invoking the Clause entails a prohibitive
political cost — one that risk-averse politicians are unwilling to incur.

The notwithstanding clause has been invoked only 17 times since its inception.'” Jeffrey
Goldsworthy posits that the reluctance to use the Clause may be traced to Quebec.'® Only
months after the enactment of the Charter, the Quebec provincial legislature passed a law
repealing, rc-enacting, and inserting a notwithstanding provision in all of Quebec’s pre-
Charter laws.'® Goldsworthy concludes that Quebec’s “perceived abuse” of the Clause made
the Clause “virtually unusable” before it had even been given a chance to be used

14 House of Commons Debates, Vol. 12 (20 November 1981) at 13042-43 (Jean Chrétien), cited in David
Johansen & Philip Rosen, “The Notwithstanding Clause of the Charter” (February 1989) (Ottawa:
Parliamentary Information and Research Service, 1989), online: Library of Parliament <http:/www.
parl.ge.ca/information/library/PRBpubs/bp 194-e.htm>.

15 Janet Hiebert, “The Evolution of the Limitation Clause” (1990) 28 Osgoode Hall L.J. 103 at 107-24.

16 The Honourable Peter Lougheed, “Why a Notwithstanding Clause?” Points of View, No. 6 (Edmonton:
Centre for Constitutional Studies, 1998) at 4, 13, 16.

17 Barbara Billingsley, “Section 33: The Charter’s Sleeping Giant” (2002) 21 Windsor Y.B. Access Just.
331 at 339-41.

18 Jeffrey Goldsworthy, “Judicial Review, Legislative Override, and Democracy” (2003) 38 Wake Forest
L. Rev. 451 [Goldsworthy, “Judicial Review”].

19 Fordv. Quebec (A.G.), [1988] 2 S.C.R. 712 [Ford].
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legitimately.?’ This has steered the Clause to its current state, where it finds itself stalled in
a self-reinforcing inertia that renders it incapable of escaping its own illegitimacy.

As a result, the Clause unwittingly establishes the conditions for legitimacy, which I
understand to mean the quality of acceptability that characterizes official conduct. The
Clause draws a boundary separating judicial and legislative constitutional decision-making,
blessing the former with a presumption of correctness and saddling the latter with the de-
legitimizing burden of exceptionalism. By so narrowly setting the terms of legitimacy, the
Clause creates a form of path dependence — path dependent illegitimacy — that divests
legislative constitutional decision-making of the authoritativeness that judicial constitutional
decision-making commands.

At its core, path dependence theory holds that events or decisions made at an earlier time
will limit the universe of possibilities for future events and decisions. Scholars have
formulated this phenomenon in various ways, namely that “what has happened at an earlier
point in time will affect the possible outcomes of a sequence of events occurring at a later
point in time,”?' or “the impact of decisions made in the past persists into the present and
defines the alternatives for the future.”” Path dependence analysis seeks to understand how
choices erect structures and establish institutions that themselves determine subsequent
choices.” Path dependent systems typically have at least three features: (1) causal properties;
(2) an inability to predict the final outcome from initial conditions; and (3) inertial qualities
that launch self-reinforcing sequences.*

The theory of path dependence has been applied to the law. One scholar has identified
three path dependence variants: (1) increasing returns path dependence, whose principal
insight teaches that it is less costly to remain on — than to diverge from — the initially
chosen course; (2) evolutionary path dependence, holding that a future course of action is
constrained by the evolutionary changes of the past; and (3) sequencing path dependence,
which observes that the sequence in which multiple players choose among multiple
alternatives determines the ultimate outcome.”

For our purposes, the most relevant of these three variants is increasing returns path
dependence. Systems exhibiting this form of path dependence create expectations that
compel actors to behave in ways that only strengthen the odds that other actors will behave
similarly.?® This generates a certain predictability and permanence that is difficult to
dislodge. It bears a strong resemblance to autocatalysis, a scientific process in which

Goldsworthy, “Judicial Review,” supra note 18 at 468-69.

William H. Sewell Jr., “Three Temporalities: Toward an Eventful Sociology” in Terrence J. McDonald,
ed., The Historic Turn in the Human Sciences (Ann Arbor: University of Michigan Press, 1996) 245 at
262-63.

Terry Lynn Karl, The Paradox of Plenty: Oil Booms and Petro-States (Berkeley: University of
California Press, 1997) at 11.

James Mahoney, The Legacies of Liberalism: Path Dependence and Political Regimes in Central
America (Baltimore: Johns Hopkins University Press, 2001).

James Mahoney, “Path dependenee in historical sociology” (2000) 29 Theory & Society 507 at 511.
Oona H. Hathaway, “Path Dependence in the Law: The Course and Pattern of Legal Change in a
Common Law System” (2001) 86 lowa L. Rev. 601 at 606-608.

* Ibid. at 609.

23
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elements generate a product that gives rise to the scientific reaction generating the same
product.”” These systems are also likely to have indeterminate outcomes at the time of
construction, meaning that the consequences of their structure are indeterminate and
unpredictable ex ante until some initial action transpires.?

Increasing returns systems often produce an effect called “lock-in,” under which the
universe of available alternatives is narrowed considerably, often leaving only one outcome.
This property is called “self-reinforcement.” The initial system adopts a conventional syntax
that changes rarely and only with great difficulty once in place — even if change is desirable.
Path dependence fuses history and causation insofar as it recognizes the importance of
beginnings to an end, distinguishes causation from correlation, and understands results
through their native trajectory. We may therefore perceive its five properties: (1)
permanence, or the closure of a matter; (2) sequentialism, where outcomes turn on
conditions; (3) compulsion, or obliging one route over another; (4) consistency, whose
interests are served by compulsion; and (5) predictability, thus creating expectations for
future conduct.*

These very properties of increased returns path dependence and lock-in are discernible in
the notwithstanding clause. The self-reinforcement, predictability, and inertia of the Clause
help create the presumption that judicial decision-making is clothed with a measure of
legitimacy that extends beyond the reach of legislative action or, put more squarely, that
Jjudicial deciston-making is constitutionally correct and legislative action is not necessarily
so. By authorizing Parliament to pass an unconventional law only through an extraordinary
procedure, the Clause conveys a message that its use by Parliament or provincial legislatures
falls beyond the bounds of normal governance and arises only in exceptional circumstances.
This message solidifies the supremacy of the judiciary in constitutional interpretation and
reinforces the view that the judiciary is paramount. It thus creates a callus, hardening the
status of the judiciary under the Charter, which has adorned judicial review with the
unquestionable authority that comes only from conventional, regular, and standardized
exercise. The notwithstanding clause has in turn lived an inverse existence: unconventional,
irregular, and uncommon.

The effect of this path dependent illegitimacy is twofold: (1) to reinforce the conventional
narrative that constitutional interpretation must be the exclusive province of the judiciary;
and (2) to pre-empt deliberation on whether the legislature should ever engage in
constitutional interpretation. Such presumed illegitimacy works a significant harm upon the
Canadian project of constitutionalism. It discredits the notwithstanding clause, narrows the
universe of legitimate legislative action, and establishes a presumption that Parliament is ill-
equipped to engage in constitutional decision-making, thus precluding Parliament from
invoking the Clause at the risk of depleting its political capital. This in turn prevents the
Clause from fulfilling its first function: to ensure legislators the final say on public policy.

z Stuart Kauffman, At Home in the Universe: The Search for the Laws of Self-Organization and
Complexity (Oxford: Oxford University Press, 1995).

B Ibid.

Hathaway, supra note 25 at 610.

30 Michael J. Gerhardt, “The Limited Path Dependency of Precedent” (2005) 7 U. Pa. J. Const. L. 903 at
922-37.
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B. INSTITUTIONAL DIALOGUE

In addition to ensuring legislators the final say in shaping public policy, the second
function attributed to the notwithstanding clause is to foster dialogue between Parliament and
the judiciary about the scope of Charter rights.*' This is a laudable objective. But just as the
Clause cannot fulfill its first function of ensuring legislators the final say on public policy,
the Clause cannot satisfy its second function. The promise of dialogue that heralded the
advent of the notwithstanding clause remains unfulfilled, and cannot be satisfied because the
Clause actually obstructs institutional dialogue. 1ts conferral of veto power to Parliament
over the judiciary creates finality where continuity is preferable. Therefore, if judicial-
legislative dialogue is the end, the Clause cannot be the means.

Canadian dialogue theory traces its origins to the work of Peter Hogg and Allison Bushell.
In their powerful defence of judicial review, they posit that the Charter creates a dialogic
democracy in which courts and legislatures enter into dialogue about the meaning of Charter
rights and justifiable limits on those rights.””> They conclude that judicial invalidation of a
statute on Charter grounds is not illegitimate because it invites dialogue between the
judiciary and legislature on how to reconcile individual and group rights.”*

The showpiece of their theory holds that several Charter provisions double as dialogic
prompis for legislators to respond to judicial decisions: (1) Section 1, authorizing the
legislature to shape the content of rights in particular instances; (2) Sections 7-9 and 12,
which are subject to contextual standards of fairness and reasonableness; (3) Section 15(1),
governing equality rights; and (4) the notwithstanding clause.** Hogg and Bushell
characterize the Clause as the most direct way for legislatures to trump courts but
acknowledge that the political climate has neutralized its effectiveness.”

Scholars have advanced competing conceptions of the role of the notwithstanding clause
in fostering institutional dialogue. I have identified four models of dialogue under which each
of their theories may be classified: (1) partnership; (2) judicial primacy; (3) legislative
primacy; and (4) popular catalysis. Only the scholars whose work represents the fourth model
— popular catalysis — recognize that the notwithstanding clause cannot promote dialogue
between courts and legislatures. Those scholars instead envision a different form of dialogue,
a form of civic dialogue in which the participants are legislatures and citizens. This
conception of the notwithstanding clause reflects its fundamental promise. Yet the promise
of civic dialogue remains unfulfilled — as does the promise of institutional dialogue —
because the Clause is now politically radioactive.

Hogg and Bushell articulate the first of the four models. Their conception of dialogue
regards courts and legislatures as equal partners in Charter construction. Though each may
possess comparative advantages, neither courts nor legislatures are seen as superior. Judges

This function has been retrospectively attributed to the Clause in Peter W. Hogg & Allison A. Bushell,
“The Charter Dialogue Between Courts and Legislatures” (1997) 35 Osgoode Hall L.J. 75.

2 Ibid.

» 1bid. at 105.

# Ibid. at 79-82.

» Ibid. at 83.
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