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Editors' Synopsis: In this Article, the authors, reporters for the newly

adopted Uniform Limited Cooperative Association Act, discuss
extensively the new uniform act. The authors survey the uniform act's
various features. The Article serves as a thorough guide to the limited
cooperative association, outlining the various considerations that go
into creating this business entity, including creation, taxation,
allocation of profits and losses, dissociation, winding-up, and
dissolution.
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I. INTRODUCTION

The Uniform Limited Cooperative Association Act (ULCAA)l and
the limited cooperative association (LCA) it spawns, is an evolutionary
outgrowth of state unincorporated law featuring strong component parts
of cooperative principles and values. These principles and values reflect
the importance of patron members. Patron members, by design, are own-
ers and users of the association; they are the association's owners and its
primary customers or clients.

In recognizing the central role of the entire list of cooperative prin-
ciples, however, ULCAA adapts two key cooperative principles to
increase an entity's ability to attract equity beyond the limitations of
patron members alone. It does so by permitting, but not requiring, an
LCA to admit active investment members. Investor members, under the
organic rules of a specific association, may share in the association's
profit and may have a significant voice in its management. ULCAA is a
separate and distinct freestanding act that does not repeal or amend any
existing cooperative statutes or vary any regulatory law that generally
applies to cooperatives.

1 6A U.L.A. 141 (2008).
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The purpose of this Article is to detail and analyze ULCAA in a rela-
tively comprehensive way. All of Part V, which comprises over half the
Article, is devoted to this purpose. Part V is designed to be both a discus-
sion of ULCAA and a resource for later reference.

Fully understanding ULCAA and its individual provisions requires
some basic awareness of its historical, legal, and business context. Part
III of this Article provides context by placing the LCA within the law
and lore of traditional state cooperative law and taxation. Part HI also
discusses cooperative principles and ULCAA's reasoned derivations
from their standard interpretation. The comparative state chart, appearing
as an appendix to this Article, provides further context for ULCAA by
comparing its most basic features with those of the statutes upon which
ULCAA developed and with statutes that were closely derived from
ULCAA. Further, because LCAs are a relatively new addition to the enti-
ty choice algorithm, Part IV contains orienting suggestions for possible
LCA uses. Part II, immediately following this introduction, begins the
analysis with an executive summary of the Article, followed by the pro-
cedural history of ULCAA, including reasons for the genesis of the Act.

The Article is designed to be read and used in alternative ways de-
pendent on the particular needs of the readers. It may be read from be-
ginning to end, or read selectively. For example, readers with a solid
background in cooperative law might skip much of Part HII while readers
with little background and desiring only an overview might choose to
read only Parts H through IV. Another finding guide is the use of cross-
referencing notes in Part H1's Executive Summary and throughout the
Article. The Article also contains notes to cooperative sources and litera-
ture.

H. ULCAA: EXECUTIVE SUMMARY, PERCEIVED NEED AND
PROCEDURAL HISTORY

A. ULCAA: An Executive Summary

The Uniform Law Commission (ULC) promulgated ULCAA at its
Annual Meeting in August 2007. ULCAA is functionally similar to the
Minnesota Cooperative Associations Act adopted in 2003, which, in turn,
evolved from an act adopted in Wyoming in 2001 2 While the ULC was
considering ULCAA, four other states adopted statutes, and three

2See infra notes 34-36, 43-47 and accompanying text; State Comparative Chart,

infra Appendix.

HeinOnline  -- 44 Real Prop. Tr. & Est. L.J. 58 2009-2010



Uniform Limited Cooperative Association Act 59

states-one state replacing its existing statute-adopted ULCAA the
year following the year in which it was promulgated.3

ULCAA's primary purposes are to provide a uniform act on a subject
of manifested general interest in state legislatures and to provide a
vehicle for economic development. ULCAA is not intended to replace
any existing state cooperative statutes. Rather, it is intended to provide
another alternative entity choice to limited liability companies (LLCs),
traditional corporate cooperatives, and multi-entity structures that include
traditional corporate cooperatives. 4

The entity formed under ULCAA is a "limited cooperative associa-
tion." The word limited serves to distinguish the entity from traditional
cooperatives. 5 It is also a reminder that open questions exist under other
state and federal law concerning whether any given LCA will be treated
as a cooperative or as operating on a cooperative basis for regulatory
purposes. "As a matter of general legal principle, regulatory law is
simply outside the scope and jurisdiction of [ULCAA] just as it is outside
the scope of other statutes addressing the formation and operation of a
specific entity.' '6 Nonetheless, this common understanding is stated
expressly in ULCAA's text to avoid any misunderstanding or unintended
consequences. As promulgated, LCAs governed by the ULCAA "may be
organized for any lawful purpose, whether or not for profit,",7 though
ULCAA's text indicates the appropriate place for adopting jurisdictions
to identify any specific uses or purposes that they may deem inappro-
priate for LCAs.8

Three concepts animate ULCAA: it is a flexible unincorporated enti-
ty for state law purposes; it recognizes and reflects many known coop-
erative principles; and it expressly recognizes patron (user) members and
investor (nonuser) members in a way to encourage equity investment in a

3Nebraska first adopted a preliminary draft of ULCAA in 2007 but replaced it with
an act based on the final ULCAA version promulgated in 2008. The other states adopting
new cooperative associations legislation while ULCAA was being drafted were
Tennessee, Iowa, and Wisconsin. In 2008, Utah and Oklahoma adopted ULCAA-based
acts. Oklahoma's act was declared unconstitutional because of an infirmity concerning
legislative procedure. See State Comparative Chart, infra Appendix.

4 See infra Part Il.B.
5See infra notes 57-58 and accompanying text.
6 UNIF. LTD. Coop. Ass'N AcT, Prefatory Note, 6A U.L.A. 153 (2008); see generally

infra Part V.H.
7UNIF. LTD. Coop. Ass'N AT § 105(b), 6A U.L.A. 168: see infra notes 59-464 and

accompanying text.
8See UNIF. LTD. Coop. Ass'N ACT § 105, 6A U.L.A. 168.

SPRING 2009

HeinOnline  -- 44 Real Prop. Tr. & Est. L.J. 59 2009-2010



60 44 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL

cooperative-based entity.9 Unfortunately, these animating concepts
sometimes conflict when applied to discrete operating provisions. In
those instances one or all of the guiding concepts must be compromised.
These compromises in large part define both ULCAA and the LCA or-
ganized pursuant to it.

LCAs are unincorporated entities under ULCAA and many of
ULCAA's provisions are closely derived from the Revised Uniform
Limited Liability Company Act (RULLCA) 10 and the Uniform Limited
Partnership Act (ULPA)."I For example, a member's interest in an asso-
ciation is personal property and includes financial rights that are very
similar to transferable interests under RULLCA and ULPA.' 2 The finan-
cial interest is subject to charging orders for the benefit of members' or
transferees' judgment creditors. The dissociation and dissolution provi-
sions of ULCAA, too, are aligned very closely to those in RULLCA and
ULPA. 13

The provisions relating to contributions, allocations, and distribu-
tions are grounded solidly in unincorporated law. However, ULCAA
contains a unique and significant mandatory constraint on allocations. 14

This constraint reflects two cooperative principles. The first principle can
be summarized as requiring patron members (user members) to have
economic participation, but it is frequently translated in the cooperative
world as benefits proportional to use.' 5 The second principle is alterna-
tively stated as limited return on equity capital or subordination of
capital.16 The compromise allocation constraint is that allocations in
LCAs under ULCAA must meet a 50% test. That is, patron members
must be allocated at least one-half of the association's profits and losses
under a prescribed operational test. For purposes of meeting this impor-
tant test, the definition of profit grants flexibility to conform to the needs
of a given association. 17

9 See infra note 32 and accompanying text.

10 6B U.L.A. 407 (2008).
I 6A U.L.A. 325 (2008).
12 See infra notes 346-53 and accompanying text.

13 See infra Part V.B.2.
14 See UNIF. LTD. Coop. ASS'N AcT, Prefatory Note, art. 10 Preliminary Cmt.,

§ 1004, and cmt., 6A U.L.A. 151-52, 262, 265-70 (2008).
15 See generally infra notes 83-86 and accompanying text.
16 See id.

17 See UNIF. LTD. COOP. ASS'N ACr § 1004(c), 6A U.L.A. 265; infra notes 404-05
and accompanying text.
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The real importance of the allocation provision is easy to miss:
ULCAA permits but does not require investor members; and, investor
members may share in profit. An LCA's extent of ability to allocate prof-
its to nonpatron (investor) members is one of the distinguishing features
between ULCAA and traditional corporate cooperative law.

Another cooperative principle is democratic patron member con-
trol. 18 As a result, ULCAA adopts a mandatory centralized management
structure with a board of directors, as is common in traditional coopera-
tives. Board composition and election are central to ULCAA's control
features. For example, if the board has nine or more members, at least
one-third of the board members must be patron members. Furthermore, a
majority of the board members must be elected by patron members.' 9

The other level of analysis for patron member control is member vot-
ing on amendments to the organic rules and fundamental changes.
ULCAA requires a two-tier voting structure. For example, on issues
requiring a two-thirds membership vote: (1) a majority of patron member
voting power present at the meeting must vote affirmatively on the mat-
ter; and (2) the total vote-the aggregate of patron members and investor
members present-must meet the two-thirds threshold.2° This ULCAA
formulation differs from all other non-ULCAA based unincorporated
cooperative association statutes and has been amended in one adopting
state.2'

Two other features need to be discussed as a matter of executive
summary. The first feature concerns the standard of conduct, liability,
conflict of interest, and indemnification of directors. Here, again,
ULCAA provides a rather novel solution. Simply put, ULCAA integrates
these provisions from either the existing corporate or cooperative law of
the adopting state.22 ULCAA, however, contains a major modification to
the imported provisions. The Act expressly allows the board to consider
other constituencies, the community, and cooperative principles and val-
ues for its decisions.23

18 See generally infra notes 83-86 and accompanying text.

19 See UNIF. LTD. Coop. ASS'N AcT, Prefatory Note, § 804(a)(2), 6A U.L.A. 148,
244; infra Part V.E.3.20 See UNIF. LTD. Coop. Ass'N Acr § 405 cmt., 6A U.L.A. 205-06; infra Part V.E.3;
State Comparative Chart, infra Appendix.

21 See State Comparative Chart, infra Appendix.
22 See infra note 673 and accompanying text.
23 See generally infra notes 683-87 and accompanying text.
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The final animating feature of ULCAA concerns the rules that
govern the association. LCAs are governed by organic rules, which are
the articles of organization and bylaws. LCAs differ in several respects,
however, from their corporate cousins and, indeed, are similar to at least
one of the first LLC statutes. 24 The articles of organization are filed pub-
licly and are the highest authority of organic rules. Articles of organiza-
tion may be amended only with a supermajority vote of the members.25

The default rule is that the bylaws, with one exception, may be amended
by majority vote of the members but the articles of organization may del-
egate the power to amend to the board.26 The exception concerns five
specified fundamental items that may be amended only by supermajority
member vote whether they appear in the articles of organization or the
bylaws.

Of course, ULCAA's express provisions are also part of the govern-
ing rules of an LCA. ULCAA, like its uniform law unincorporated entity
counterparts, contains a section delineating the interpretive architecture
of the Act. Here, too, ULCAA takes an approach that reflects the unique
nature of the LCA.28

All these matters, and others, receive more comprehensive treatment
in Part V of this Article.

B. The Need for ULCAA and Its Procedural History

In 2002, the ULC established a Study Committee on an agricultural
or business cooperative act. The Study Committee completed the Study
Committee Report in June 2003, and ULC approved a drafting project

29the same year based, at least in part, on that report.
The Study Committee was "to review state cooperative law, with an

initial charge to contact potentially interested groups ... to evaluate the
viability, need, and support for such a project. 30 The charge added that

24 See UNIF. LTD. Coop. ASS'N Acr, Prefatory Note, 6A U.L.A. 147 (2008); infra

note 256 and accompanying text.
25 See UNIF. LTD. Coop. ASS'N AcT § 405(a), 6A U.L.A. 203; infra notes 652, 662-

63 and accompanying text.
26See UNIF. LTD. Coop. Ass'N ACr § 405(a), 6A U.L.A. 203.
27 See id. § 405(c), 6A U.L.A. 204.

28 See id

29 See Memorandum prepared for the NCCUSL Study Committee on a Business

Cooperative Act (June 20, 2003) [hereinafter Study Report] (on file with Thomas Earl
Geu).

ld at 1.
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"the initial scope of the study authorized by the resolution be limited to
farm and related cooperatives.",31

The original policy reason for the study was to explore whether an
unincorporated cooperative association act might enhance rural econom-
ic development.32 The impetus for the study, however, was the Wyoming
Processing Cooperative Law, enacted in 2001, 33 and the Minnesota
Cooperative Association Act, enacted in 2003.34 The Study Report noted
that Iowa had studied legislative activity as early as 199635 and that Wis-
consin introduced legislation similar to Minnesota' S.36

In addition to studying state legislative activity, the Study Report:
noted awareness of the new statutes within the cooperative industry,
reviewed academic scholarship on the cooperative structure, and found
anecdotal evidence of structural change and innovation within the exist-
ing cooperative structure in the agricultural sector.

For example, the Study Report quoted and summarized materials
presented by J. Gary McDavid at a conference of the Legal, Tax and Ac-
counting Committee of the National Council of Farmer Cooperatives in
2002. The Study Report stated:

[McDavid] also identified several current structural
challenges for cooperatives (and the viability of coopera-
tive business organizations) given the advent of other
entity choices. Structural challenges included "lack of
outside equity" and the "inability to access going con-
cern value." Other challenges included "competition
from LLCs" and the desire of investment return on the
part of member-investors and stock options in order to
retain qualified management. Specifically [McDavid]
stated, "some cooperatives have converted to LLCs and
many new ventures are structured as LLCs [because]
LLCs are flexible vehicles and allow patronage and non-

Id.
32 See id.; see generally Memorandum on the Agricultural and Agricultural Related

Cooperative Act Proposed Scope and Name Change (NCCUSL) (June 2005) [hereinafter
Proposed Scope Memorandum] (on file with Thomas Earl Geu).

33 See WYO. STAT. ANN. §§ 17-10-201 to -253 (2005).
34See MINN. STAT. ANN. §§ 308B.001-.971 (West 2004 & Supp. 2008).
35See Study Report, supra note 29, at 11.
36 See id. at 12.
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patronage income to pass through to the members [with
a single level income tax]." 37

The Study Report determined McDavid's presentation material was
consistent with agricultural economist Michael L. Cook's theoretical
academic research conducted in 1995 and empirically confirmed in 1996
and 1997.38 Cook summarized the five problems inherent within tradi-
tional cooperative structure as "vaguely defined property rights. 39

The Study Report did not cite a 2002 article appearing in The
McKinsey Quarterly. The McKinsey article stated that the performance of
one of "the [agricultural] industry's traditional business models [the
agricultural cooperative]" contributed to "destroy[ing] value." 40 The ar-
ticle added, "most co-ops have... changed," but "the world around them
has changed even more., 4' The article further observed that cooperatives
using hybrid structures outside traditional single entity cooperative
organizations had enjoyed success.42

ULCAA was adopted by the ULC at the organization's annual meet-
ing in July 2007, four years after the ULC formed the Drafting Commit-
tee.43 Four additional states adopted unincorporated cooperatives statutes
between the Drafting Committee's formation and the adoption of the
final Act: Tennessee (2004), 44 Iowa (2005),45 Wisconsin (2006),4 and

37Id. (quoting J. Gary McDavid, Evolving Cooperative Structures, COOPERATIVE

AccT., Fall 2002, at 4).
38 See id. (citing Michael L. Cook, The Future of U.S. Agricultural Cooperatives: A

Neo-Institutional Approach, 77 AMER. J. AGR. ECON. 1153, 1156 (1995), and Michael L.
Cook & Constantine iliopoulis, Beginning to Inform the Theory of the Cooperative Firm:
Emergence of the New Generation Cooperative, 1999 FINNISH J. Bus. ECON. 525, 530,
available at http://www.pellervo.fi/finncoop/material/cook.pdf).

39 Study Report, supra note 29, at 12 (quoting Cook, supra note 38, at 1156)
According to Cook's article, a free-rider problem exists for open-membership
cooperatives because new members receive the same patronage dividends as do members
who originally invested in the cooperative: Portfolio and horizon problems, due to lack of
share transferability, and control and influence cost problems (for example, agency cost
and monitoring costs), inherent in any nonpublicly traded businesses, are present in
cooperatives.

40 Jack J. Dempsey et. al., A Value Culture for Agriculture, THE MCKINSEY Q. 64,

64-66 (2002).
41 Id. at 65.

42 See id at 66.

43See UNIF. LTD. Coop. ASS'N AcT, 6A U.L.A. 141 (2008).
44See TENN. CODE ANN. §§ 43-38-101 to -1109 (2007).
45See IOWA CODE ANN. §§ 501A. 101-. 1216 (West 2008).
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Nebraska (2007). 47 The Tennessee, Iowa, and Wisconsin statutes are
based generally on the Minnesota law.4 8 Nebraska's original statute was
based on an interim draft of ULCAA, but the state enacted the final ver-
sion, with some modifications, a year later in 2008. Utah and Oklahoma
adopted ULCAA in 2008 after ULCAA's final version was promulgat-
ed.49

Concurrent with the deliberation of ULCAA, the policy merits of the
unincorporated cooperative entity concept and the Wyoming and Minne-
sota statutes' technical provisions continued to be debated in other
venues. For example, a news report about a United States House of Rep-
resentatives Agricultural Committee hearing in October 2003 stated:

Throughout the day, numerous references-pro and
con-were made to the new Minnesota and Wyoming
cooperative incorporation laws. Some said those laws go
too far in expanding the co-op model and that co-ops or-
ganized under those statutes are vulnerable to takeovers
by outside investors who may have little real interest in
the fate of producers or rural communities. Further, they
said if the nation winds up with 50 different definitions
of what a cooperative is, it will lead to chaos.

"When is a cooperative no longer a cooperative?"
was asked several times...

But others said that these new state laws are at least
a step in the right direction, and that without changes
such as they encourage, producers will be locked in a
downward spiral. They will continue to lose the control
in ag industries that they and their predecessors fought
so hard to establish during the past century. They pre-
dicted that increasing numbers of co-ops will reluctantly

46 See WIS. STAT. ANN. §§ 193.001-.971 (West Supp. 2008).

47See NEB. REV. STAT. §§ 21-2901 to -29,134 (2007).
48 See generally infra State Comparative Chart, Appendix.

49See OKLA. STAT. ANN. tit. 18, §§ 440-110 to -1704 (West Supp. 2009); UTAH
CODE ANN. §§ 16-16-101 to -1703 (Supp. 2008). However, the Oklahoma Supreme Court
declared that state's version of the Act unconstitutional on procedural grounds. See
Weddington v. Henry, 202 P.3d 143 (Okla. 2008).

SPRING 2009
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have to change their business structure to [LLCs], or
some type of hybrid LLC co-op. 50

The same news article quoted Thomas Doff, Under Secretary for
United States Department of Agriculture (USDA) Rural Development, as
saying, in effect, "that impediments to attracting non-producer equity to
co-ops can be found in federal and state laws enacted several decades
ago" and directly quoted him as saying, "[i]f non-producer outsiders are
to invest in a cooperative, they may well expect to have a voice in its
affairs and the opportunity to earn a return on their investment commen-
surate with the success of the cooperative."5' The article also quoted
testimony indicating that, in the value-added context, there "are numer-
ous examples of ... cooperatives that have converted to LLCs or formed
LLC joint ventures with other co-ops or investor-owned corporations . 52

50 Dan Campbell, Congressional Hearing Focuses on Possible Need for More
Flexible Business Model, RURAL COOPERATIVES, Nov./Dec. 2003, at 9, available at
httpJ/www.rurdev.usda.gov/rbs/pub/nov03/nov03.pdf.

Whether a cooperative is a cooperative depends upon one's purpose for asking the
question. Regulation and taxation schemes for cooperatives formed for different purposes
provide distinct and separate requirements and restrictions. See generally James B. Dean
& Thomas Earl Geu, The Uniform Limited Cooperatives Association Act: An
Introduction, 13 DRAKE J. AGRIC. L. 63, 64-71 (2008). Packel viewed principles as
"characteristics" and stated: "No single characteristic is necessarily all-controlling."
ISRAEL PACKEL, THE ORGANIZATION & OPERATION OF COOPERATIVES 5 (4th ed. 1970). A
recent news story about cooperatives in Vermont captures the same sense of meaning as
Packel by stating: "[A] certain amount of fuzziness surrounds the concept of a
Icooperative.' How do they differ from other traditional business entities or nonprofit
organization[s]? Perhaps the definition is best provided by example." Stephen Morris,
The State of Co-Ops: The Business Model Is Popular in Vermont. Why Is That?, SUNDAY
RUTLAND HERALD & SUNDAY TIMES ARGUS, Jan. 6, 2008, at 8, available at
http://www.vermonttoday.com/apps/pbcs.dl/article?AID=2008462833838. For a general
discussion of cooperative history, see infra Part I.A.

51 Campbell, supra note 50, at 10 (internal quotations omitted).
52 Id. Elsewhere, the co-authors of the present Article have stated:

The history of legislation is not the complete contextual
narrative for this type of statute. Rather, the statutes seem to reflect
need and practice within the cooperative sector and to implicitly
recognize a trend to use cooperatives as a component part of larger
synthesized multi-entity organizational structures. To some extent,
therefore, the legislation on which ULCAA is based is reactive rather
than revolutionary. For example, a 2004 article in Rural Cooperative
Magazine reported how a South Dakota cooperative worked through
the need for capital to build an ethanol plant. Ultimately, the co-op
used Glacial Lakes Capital, LLC, a limited liability company (LLC)
to solve the need for equity. Before settling on this form, the
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cooperative looked into partnerships with other entities. The group
chose a free-standing LLC form rather than a joint venture form
because partnering with other entities "soon ran into issues over who
would control the cooperative." Further:

Says Tom Branham, the current general manager, "the problem
was, they [other entities] wanted management of the plant as part of
the deal. The co-op members weren't ready to accept being, as they
saw it, passive spectators in their own operations. The alternative was
raising the funds from individuals, not necessarily farmers-but this
meant moving away from a strict farmer's co-op model.

The Glacial Lakes project illustrates and evidences the use of
LLC structures to form free-standing entities without any state law
cooperative restraints. Another example of pure LLC planning
involved the suggested sale of assets from a cooperative to its LLC
subsidiary as described in Michael Boland and David Barton, "South
Dakota Soybean Processors: Joint Ventures and Strategy,"
Agricultural Marketing Resource Center, Arthur Capper Cooperative
Center, Department of Agricultural Economics, Kansas State
University (January 2003). Finally, the NCFC recently completed a
member survey. The Farm Credit Council website quotes the
president and CEO of NCFC as stating: "We were struck by the
number of co-ops using other structures beneath the co-op umbrella."
And further: "You have LLCs, partnerships, joint ventures and other
strategic alliances... [m]ost often it's to acquire added equity
capital ......

These anecdotes support a more general summary in a
publication explaining the Tennessee Processing Cooperative Law
published by the Extension Service at the University of Tennessee. It
states:

[P]roducer-driven, value-added projects are often structured as
joint ventures involving both a cooperative and a partnership or LLC.
Some existing new-generation cooperatives have also converted...
[into] the more flexible LLC format. Many existing cooperatives,
including traditional cooperatives, have also turned to the LLC
structure when setting up joint ventures or new, wholly-owned, non-
member business ventures.

Thomas Earl Geu & James B. Dean, The Uniform Limited Cooperative Association Act:
Comparative Leverage Points and Principles, COOPERATIVE ACCT. (forthcoming 2009)
(footnotes omitted) (citing Steve Thompson, Community Investments Helped Launch
Plant, RuRAL COOPERATIVES, July/Aug. 2004, at 21, available at http://www.rurdev.
usda.gov/rbs/pub/julO4/julO4.pdf; Iowa Farmers Find a New Way to Build an Ethanol
Plant, Farm Credit Council, http://www.fccouncil.com/uploads/CoBank%20
Testimonial.pdf (last visited May 31, 2009); Phil Kenkel, New Cooperative Statutes, in
COMMENTARY AND OVERVIEW OF THE TENNESSEE PROCESSING COOPERATIVE LAW 20
(2004), available at http://cpa.utk.edu/pdffiles/PB 1748.pdf).

The use of multiple-party joint ventures that include cooperatives and existing
cooperatives conversion to LLCs can be interpreted different ways in the context of the
evolution of unincorporated cooperatives with investor members optional. One
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Mark Hanson, private practitioner, is recognized as the primary
draftsperson for the Wyoming and Minnesota statutes. 53 He has com-
mented:

For most corporate cooperatives, the amount of non-
patron investment is increasing and for some corporate
cooperatives, as allowed by Chapter 308A [Minnesota's
corporate cooperative statute] and the corporate coopera-
tive statutes of most states, the amount of non-patron in-
vestment exceeds the amount of patron investment...

Under many of the corporate cooperative statutes, a
cooperative can be financed by 100 percent non-patron
investment and under the commodity marketing act sta-
tutes, preferred stock can have voting rights ....

interpretation is that entities or multiple-entity structures already are available and,
therefore, another entity is unnecessary (at best) or damaging to cooperative values (at
worst). A response to this interpretation is possibly for patron members of a cooperative
to join a venture with, for example, an LLC that provides financing and management
services. Legislation providing for LCAs, therefore, is simply a matter of legal efficiency.
Moreover, allocations or control are not limited at the joint venture level, and cooperative
principles and value are not applicable at that level. Worse, from that perspective, the
joint venture agreement may not be transparent for members of the constituent
cooperative.

The use of multiple-entity joint ventures may be why some existing non-ULCAA-
based unincorporated cooperative association laws provide lower floors on allocations to
patron members than does ULCAA. See generally infra State Comparative Chart,
Appendix (compare, e.g., Minnesota Cooperative Associations Act, with ULCAA under
the column labeled "allocations"). As a result ULCAA is at a comparative disadvantage
with statutes like Minnesota's for use as a substitute entity for joint ventures in some
circumstances. ULCAA's higher allocation floor was a policy decision based on the
cooperative principle that financial return is for those who use the cooperative as patron
members.

If, on the other hand, an LLC is chosen as an organization's structure (or a
traditional cooperative converts to an LLC), there may be no legal source of cooperative
values at all except, perhaps, for federal income tax law. However, cooperative tax law
will apply only if the LLC is to be taxed as a corporation. See infra note 183 and
accompanying text (discussing, briefly, LLCs taxed as a corporation eligible for
treatment as a cooperative under Code Subchapter T). ULCAA's primary or widest use
may be as a substitute entity for organizations that otherwise would be formed as LLCs.

53See Tom Bengtson, The Latest New Generation Cooperatives, Vol. 188, Nw. FIN.
REv., Issue 21, Nov. 1, 2003, at 16, available on Westlaw at 2003 WLNR 10000843.

54Id See generally UNIF. LTD. Coop. Ass'N AcT, Prefatory Note, 6A U.L.A. 142
(2008).
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A sharp diversity of opinion therefore exists concerning unincorpo-
rated cooperatives that permit nonpatron member investment. In
response to criticism of other statutes, ULCAA attempts to recalibrate
the balance between provisions reasonably necessary to attract outside
capital, such as voting and financial return, and traditional cooperative
values as they have evolved differently across different industries.56

In addition, and again in response to criticism of the other statutes,
ULCAA introduced limited to the name of an entity formed pursuant to
the Act. The purpose of the addition of limited is to help distinguish
those entities organized under ULCAA from entities formed under more
traditional corporate cooperative law. 57 The process to make the name
change began within the ULC formally in the summer of 2005 with
strong support of several observers to the drafting committee. 58

Another noteworthy change during the drafting process also hap-
pened in 2005. The change was the deletion of any limiting reference to
agricultural or agriculturally related, either in the name of the Act, or in

55 One of the stated concerns from within the existing cooperative community is that
ULCAA will "fundamentally alter the definition of a cooperative" and create
"uncertain[ty] about the benefit of new statutes allowing non-patron investors to claim
governance and financial rights in a cooperative." Letter to Peter Langrock, Drafting
Committee Chair, from the CEOs of the Credit Union National Association, National
Association of Federal Credit Unions, National Association of Housing Cooperatives,
National Cooperative Business Association, National Rural Electric Cooperative
Association, and National Telecommunications Cooperative Association (June 7, 2005)
(on file with Thomas Earl Geu) (also urging the ULC to move deliberately and allow
time for maximum input from the industry and others).56 See generally notes 12-19 and accompanying text; infra State Comparative Chart,
Appendix; see also James R. Baarda, "Outside" Cooperative Equity: Obligations,
Tradeoffs, and Fundamental Cooperative Character, NCR-194 Conference, Nov. 2,
2004, available at http://ageconsearch.umn.edu/bitstream/31792/1/cp04ba10.pdf (provid-
ing a detailed analysis of disadvantages of using nonpatron member equity in ventures
organized as cooperatives). Baarda is an Agricultural Economist, Cooperative Services,
Rural Business-Cooperative Service, U.S. Department of Agriculture. See id.

57See Letter in Support of Name Change to Peter F. Langrock from the CEOs of
National Cooperative Business Association, National Rural Electric Cooperative
Association, Credit Union National Association, National Association of Federal Credit
Unions, National Association of Housing Cooperatives, and National Telecommunica-
tions Cooperative Association (November 6, 2006) (on file with Thomas Earl Geu)
(listing concerns regarding democratic member control, subordination of capital, and
operation at cost).

58 See Proposed Scope Memorandum, supra note 32. The memo did not propose the
name limited cooperative, but it began further discussion within the ULC and the
Drafting Committee that ultimately resulted in the change.

SPRING 2009

HeinOnline  -- 44 Real Prop. Tr. & Est. L.J. 69 2009-2010



70 44 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL

its text. The Drafting Committee memorandum requesting the change in
the scope of the project identified the following reasons for the change:

1. At the time of the request, the Minnesota law, and others under
consideration of other states, did not contain the limitation;59

2. The existence of a very general trend among traditional coopera-
tive law toward a general purpose with specific exceptions for
special types of cooperatives;6

59 See id. at 3 (referencing the Iowa and Wisconsin legislation as pending at that
date).

60 See id. The memorandum represented that use of the terms agricultural and
agriculturally related was a matter of floor comment at the 2004 ULC Annual Meeting.
The floor comment addressed both the definition and the policy of restricting the scope of
the Act. The report stated, in part:

(2) Drafting Committee "Agricultural" Definition Discussion
The Drafting Committee has made a good faith attempt to

capture what is meant by "Agricultural and Agriculturally Related"
and the definition (as well as the scope) was a matter of floor
comment at the 2004 Annual Meeting in Portland. It was also a
matter of discussion by the Scope and Program Committee when the
Drafting Committee was formed.

The various definitions that have been discussed include those
from Capper-Volstead, the 1929 Marketing Act and income tax (all at
the federal level). Initially the definition from the Wyoming
Processing Cooperative Act was used.

None of those definitions have proved satisfactory because (a)
they are narrowly defined and do not accomplish the original purpose
of the Committee charge to encourage rural economic development;
and (b) adding additional language to meet the charge and specific
contemplated uses makes the definition, at best, uncertain and
confusing. As a result, the Committee's current draft uses the terms
"agricultural" and "agriculturally related" without definition;
tentatively deciding that other law in each state would need to be
consulted for context. In other words, the Committee decided any
attempted definition caused more confusion than simply leaving the
terms undefined.

(3) Intended Use of Statute
Consistent with the current charge, the Committee has attempted

to think through the kinds of activities that should be contemplated
by the act. Obviously, cooperatives that vertically integrate value
added processing to agricultural products are squarely contemplated.
More difficult definitional questions arise as the concept "agricultural
products" is considered (the Committee did reference UCC Art. 9 in
its discussion). For example, the Committee reached consensus that
agricultural producers should be able to cooperate to pool acres to
lease for carbon sequestration purposes in that developing market.
The Committee reached consensus, as well, that livestock producers
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3. The difficulty and uncertainty any attempt to define agricultural
or agriculturally related creates; 61 and

4. The absence of strong policy reasons to narrowly limit the avail-
ability of limited cooperatives to one sector of the economy. 62

Regarding item four above, the scope change request suggests that
the Drafting Committee preferred ULCAA contain specific exclusions
or, in the alternative, a statutory framework allowing enacting jurisdic-
tions to provide such exclusions for industries. 63 The comparative chart
appearing as an appendix to this Article indicates the scope and exclu-
sions that some states have included thus far.64

In short, ULCAA followed the lead of independent adoption of unin-
corporated cooperative statutes in six states. These adoptions evidence an
economic need for equity that outstrips its patron members' ability to
provide it. The existence of this need is supported by theoretical academ-
ic work and reflects what is happening regarding the choice of entity for
entrepreneurial activity in the field. The development of ULCAA, how-

should be able to cooperate for bio-methane production (manure as
an agricultural by-product). Both of those uses, however, are difficult
to clearly fit into the definitions attempted thus far.

The use of a limitation tied to "producer" was considered.
Unfortunately that leads to distinctions, for example, between
landowners renting on a cash basis and those renting on crop-share
basis. Any such distinction not only adds complexity but is
inconsistent with the original charge for economic development.
Moreover it affects other provisions in the Act encouraging members
to contribute their membership to partnership upon retirement which
seems inconsistent with traditional cooperative values (though it is a
technique currently used in some of the largest agricultural marketing
cooperatives).

The more difficult "purpose" issues, however, occur on the
"supply" rather than the "marketing" side of cooperative
organizations. For example, one of the popular reported uses of the
Minnesota Cooperative Association is in the organization of health
care purchasing cooperatives. Are those cooperatives providing
"inputs for agricultural production"? Is it a principled policy decision
to limit membership in those cooperatives to agricultural producers
(no matter of the definition of "agricultural producers")?

Id. at 4-5 (citations omitted).
61 See id. at 4.
62 See id. at 5.
6 3 But cf id. at 6.
64 See infra State Comparative Chart, Appendix. An early trend to exclude electric

distribution cooperatives may exist.
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ever, cannot be understood without placing it in the context of the larger
history of the cooperative movement and within the framework of coop-
erative principles. This larger history and the principles are addressed in
Part HI of this Article.

III. ULCAA CO-OP COSMOLOGY: HISTORY AND TAXATION

A. History and Cooperative Principles

"The social and economic history of the world records innumerable
cases of individuals on all continents utilizing collective action to address
common social and economic problems by forming cooperatives. '' 65

"Cooperation as a basic tenet of civilized society has a broad connota-
tion. Its essence is a joining together to obtain the benefit of associa-
tion."66

No one has been able to determine when the first formally organized
cooperative enterprises began. One of the earliest efforts at cooperative
formal organization in the United States was a mutual fire insurance
company that Benjamin Franklin helped organize in 1752. Historians
suggest this endeavor can be "considered the first formal cooperative
business in the United States." 67 In 1794, Baltimore cordwainers organ-
ized a cooperative boot and shoe factory.68 The Union, a cooperative co-
lony near present Potsdam, New York, was organized in 1804,
followed in 1824 by a similar colony in New Harmony, Indiana, and
another, the Brook Farm, in Massachusetts in 1841.69 Cooperative stores,
building and loan associations, mutual insurance companies, dairy coop-
eratives, and other cooperatives in agriculture developed during the nine-
teenth century.70

A modern cooperative, as a formal organization, shares similarities
with other types of entities. However, it differs from those organizations
because its owners are also its users or customers, and the organization is

65 Brian M. Henehan & Bruce L. Anderson, Considering Cooperation: A Guide for

New Cooperative Development, EXTENSION BULL. 01-01 (Dept. of Applied Econ. &
Mgmt., Cornell Univ.), Feb. 2001, at 1, available at http://aem.corell.edu/outreach/
extensionpdf/eb0101.pdf.

66 PACKEL, supra note 50, at 1.
67 Gene Ingalsbe & Frank Groves, Historical Development, in COOPERATIVES IN

AGRICULTURE 106, 110-11 (David W. Cobia ed., 1989).
68 See Milton Conover, The Rochdale Principles in American Co-Operative

Associations, 12 W. POL. Q. 111, 116 (1959).
69 See id

70 See id at 116-17.
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based on unique historical principles developed by cooperatives over
time. ULCAA recognizes these principles and specifically references
them in some of its provisions. 7' Nonetheless, beyond general state-
ments, what constitutes a cooperative frequently is argued or misunder-
stood because cooperatives exist in a range of different ventures. Indeed,
it does not seem that a "clear-cut commonly accepted understanding [ex-
ists] as to what a cooperative is. ' 7 2

In a decision addressing whether a stock (corporate) cooperative was
the same as a nonstock (membership) cooperative for purposes of an
Oklahoma regulatory statute, Mr. Justice Brandeis, joined by Mr. Justice
Holmes, opined in dissent, "IT]hat no one plan of organization is to be
labeled as truly co-operative to the exclusion of others was recognized by
Congress in connection with co-operative banks and building and loan
associations. With the expansion of agricultural co-operation it has been
recognized repeatedly. 73 He further stated: "And experts in the Depart-
ment of Agriculture, charged with disseminating information to farmers
and legislatures, have warned against any crystallization of the coopera-
tive plan so as to exclude any type of co-operation. 74

A cooperative's focus on members banding together to improve the
individual member's economic well-being differentiates the cooperative
from other types of organizations, even partnerships and LLCs. A coop-
erative organization is an economic institution, but its principles differen-
tiate it from for-profit corporations in which the economic objective is to
benefit investors. On the other hand, the economic incentives of a coop-
erative's members differentiate it from not-for-profit corporations.75

Moreover, adherence to cooperative principles provides a philosophical
basis not found in other organizations. Indeed, some commentators sug-
gest that failure to adhere to cooperative principles caused the economic
failure of a number of cooperative organizations.76

71 See, e.g., UNIF. LTD. Coop. Ass'N AcT §§ 104, 113(a), 405, 511-514, 804, 816(a),
1004, 6A U.L.A. 166-270 (2008) (including the nature of LCAs, consent to reflect the
voluntary nature of a cooperative organization, and democratic control).

72Abigail M. Hind, The Changing Values of the Cooperative and Its Business
Focus, 79 AM. J. AGRiC. ECON. 1077, 1077 (1997).

73Frost v. Corp. Comm. of Okla., 278 U.S. 515, 546 (1929) (Brandeis, J.,
dissenting) (citations omitted).

74 Id.
75See generally PACKEL, supra note 50, at 6-10. For related discussion of the

distinction of for-profit and not-for-profit in the context of cooperatives, see infra Part
IL.B.4.

76 See Conover, supra note 68, at 117.
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Cooperative principles may vary depending on the type of coopera-
tive. Cooperatives of different types and in different industries have
developed their own traditions. One type of cooperative may emphasize
different principles over those emphasized by other types.77 As a result,
industry context is helpful, if not necessary, to ascertain current animat-
ing cooperative principles. For example, in order to qualify for particular
federal benefits, agricultural cooperatives generally are required to have
more stylized structures than worker-owned cooperatives for which there
are few, if any, statutory requirements. Broadly and generally: "The aim
[of a cooperative organization] is to ensure a genuine community of
interest among a cooperative's members based on something other than
the amount of capital they have placed in the organization., 78

Modern cooperative principles and concepts probably emerged from
the experiences of the Equitable Pioneers' Society organized in England
in 1844. The Society was formed by laborers to provide goods for them-
selves and to seek ways in which they might own the tools of commerce
to provide for their future. 79 The rules of conduct and points of organiza-
tion of the Society, published in 1860, coalesced over time into what are
commonly called the Rochdale Principles. Although restated over time,
the Rochdale Principles generally are considered to be the basis for mod-
ern cooperative principles.8°

One statement of the Rochdale Principles emerged as settled policy
in parts of the cooperative movement in the United States beginning in
1875 with the National Grange of the Patrons of Husbandry.8' More
comprehensive histories of cooperatives in the United States can be
found in a number of publications.82

77See James B. Dean, Cooperative Businesses, in PRACTITIONER'S GUIDE TO
COLORADO BUSINESS ORGANIZATIONS §§ 11.2, 11.5-.6 (E. Lee Reichert & Allen E.F.
Rozansky eds., 2008); see also infra Part IlI.B.2 (categorizing types by use).

78 Hind, supra note 72, at 1077.
79See Ingalsbe & Groves, supra note 67, at 109.80 See David Barton, Principles, in COOPERATIVES IN AGRICULTURE, supra note 67,

at 21, 24.
81 See PACKEL, supra note 50, at 11.
82

See JOSEPH G. KNAPP, THE ADVANCE OF AMERICAN COOPERATIVE ENTERPRISE:

1920-1945 (1973); JOSEPH G. KNAPP, THE RISE OF AMERICAN COOPERATIVE ENTERPRISE:
1620-1920 (1969); FARMERS COOP. Suc. U.S. DEP'T. OF AGRIC., LEGAL PHASES OF
FARMER COOPERATIVES 19 n.47 (1976) [hereinafter LEGAL PHASES]. An article published
in 1902 observed that cooperative "ideals were of two perfectly distinct types."
Anonymous, The Present Ideals of Co-Operation, 45 EcoN. J. 29, 35 (1902), available at
http:/www.jstor.org/stable/pdfplus/2959022.pdf. One type, consumer societies,

HeinOnline  -- 44 Real Prop. Tr. & Est. L.J. 74 2009-2010



Uniform Limited Cooperative Association Act 75

Even though rooted in the Rochdale Principles, different versions or
lists of cooperative principles have developed. The number of principles
identified by different groups or authors varies from three to fourteen.
"In 1995, for example, the International Co-operative Alliance (ICA)
listed the following seven cooperative principles: (1) voluntary and open
membership; (2) democratic member control; (3) member economic par-
ticipation; (4) autonomy and independence; (5) education, training and
information for members; (6) cooperation among cooperatives; and, (7)
concern for community. ' '83 The 1995 list modified a previous list pub-
lished in 1966 by deleting business at cost and limited return on capital
and adding principles (3), (4), and (7).84 Identifying a single mandatory
list of principles is complicated further because principles are sometimes

85referred to as characteristics, rules, or practices. One summary of the
principles, though inconsistent with several principles listed by the ICA,
groups them into four parts: (1) service at cost; (2) financial obligation
and benefits proportional to use; (3) limited return on equity capital; and
(4) democratic control.86

developed in England: "In the consumers' societies, the English principle, that the society
shall be managed by, and its profits shall go to, the purchasers, predominated ... ." Id.
The other type, productive associations, developed in France: "[A]mong the productive
associations the French ideal of the self-governing workshop, owned and managed by the
employees, who are to take the profits of the business, prevailed." Id.

UNIF. LTD. Coop. ASS'N AcT, Prefatory Note, 6A U.L.A. 145 (2008).
84 For additional discussion of cooperative principles, see, for example, id.; Barton,

supra note 80. See also Dean & Geu, supra note 50.
85 See PACKEL, supra note 50, at 5, 12; see also LEGAL PHASES, supra note 82, at 4.

In 1965, the United States Tax Court, in determining if a workers' cooperative was a
cooperative association for federal income tax purposes, articulated three guiding
principles that form the core of economic cooperative theory:

(1) Subordination of capital, both as regards control over the
cooperative undertaking, and as regards the ownership of the
pecuniary benefits arising therefrom; (2) democratic control by the
worker-members themselves; and (3) the vesting in and the allocation
among the worker-members of all fruits and increases arising from
their cooperative endeavor.., in proportion to the worker-members'
active participation in the cooperative endeavor.

Puget Sound Plywood, Inc. v. Com'r, 44 T.C. 305, 308 (1965), acq., 1966-2 C.B. 6,
cited in Carla Neely Freitag, Taxation of Cooperatives and Their Patrons, 744 2d TAx
MGM'T PORT. (BNA) A-4 (2007).

86 See Tammy Meyer, Understanding Cooperatives: The American System of
Business, in COOPERATIVE INFORMATION REP. 45, § 2, at 2 (U.S. DEP'T OF AGRIC. 1994),
available at http://www.rurdev.usda.gov/rbs/pub/cir452.pdf.
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Most cooperatives are organized under state statutes in the same
manner as corporations, LLCs, and limited partnerships. Most current
state statutes provide a corporate model for cooperatives, but no funda-
mental principle exists that requires or even suggests a cooperative must
be incorporated. In fact, unincorporated cooperatives currently exist even
without ULCAA, which predated the other recent unincorporated coop-
erative statutes.87 Many of the state corporate cooperative statutes were
adopted between 1910 and 1925.88 These statutes are typically consistent
with the general principles of cooperation regardless of the exact formu-
lation of those principles, 89 but both similarities and substantial differ-
ences can be found among them.90

While cooperative organizations exist for many purposes, 91 and con-
sumer cooperatives outnumber agricultural and worker cooperatives, no
sector of the United States economy exists in which the cooperative form
of business has been more important than agriculture.92 Much of the law
that has developed in the United States regarding cooperatives has fo-
cused on agricultural (or farmer) cooperatives. Additionally, many feder-
al tax rulings as well as federal and state judicial opinions involve agri-
cultural cooperatives. This likely is because cooperatives have been a
prominent factor in the United States rural economy. 93 Nonetheless,
many states have laws that address particular types of cooperatives out-
side of agriculture, such as housing cooperatives, state chartered credit

87 See LEGAL PHASES, supra note 82, at 499.
88 See Study Report, supra note 29, at 6-7 (quoting Mark Hanson, Legal Framework

of Cooperative Development, in COOPERATIVES AND DEVELOPMENT 95, 98 (Merritt &
Walzer eds., 2004)).

89 See id

90 See Hanson, supra note 88, at 95; see also James R. Baarda, State Incorporation
Statutes for Farmer Cooperatives, CooP. INFO. REP. 30, (U.S. DEP'T OF AGRIc./AGRIc.
COOPERATIVE SERV., Oct. 1982) (although out of date, an excellent and still useful
analysis and comparison of eighty-six state statutes applicable to the organization of
agricultural cooperatives).

91 See infra Part LH.B.2.
92 See Carol L. Goforth, Application of the Federal Securities Law to Equity Interest

in Traditional and Value-Added Agricultural Cooperatives, 6 DRAKE J. AGRIC. L. 31, 33
(2001); see also Terence J. Centner, Retained Equities of Agricultural Cooperatives and
the Federal Securities Acts, 31 U. KAN. L. REV. 245, 246 (1983).

93Nonetheless, questions arise concerning whether cooperatives will retain their
preeminence in the field of agriculture. See Terence J. Centner, The Role of Cooperatives
in Agriculture: Historic Remnant or Viable Membership Organization?, 3 J. AGRIC.
COOPERATIVES 94, 103-04 (1988); Donald J. Frederick, The Impact of LLCs on
Cooperatives: Bane, Boon, or Non-Event?, 13 J. AGRIC. COOPERATIVES 44, 51 (1998).
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unions, rural electric cooperatives, worker-owned cooperatives, and mu-
tual insurance companies. Additionally, some federal statutes relate to
federally chartered credit unions and others. Therefore, care must be tak-
en in examining statutes, administrative rulings, and judicial opinions
regarding agricultural cooperatives because statements made in the con-
text of one type of cooperative will not necessarily apply to other types.
Even so, all sources inform how a cooperative organization generally
should operate in order to be considered a cooperative.

Cooperatives continue to evolve. 94 In agricultural cooperatives one
may observe this evolution as cooperatives adapt to business needs and
expectations. For example, many so-called "tax exempt" cooperatives 95

have dropped their qualification under Section 521 of the Internal Reve-
nue Code (Code).96 One also can see the evolution in the development of
value-added or new generation cooperatives., 97 "The differences be-
tween traditional and value-added coops, however, may be profound., 98

State corporate cooperative statutes also have evolved by statutory revi-
sion during the last two decades.99 Finally, the emergence of the unincor-
porated cooperative association statutes upon which ULCAA was devel-
oped l°° suggests a grass roots response to current problems cooperatives

94See Goforth, supra note 92, at 36. Referencing agricultural cooperatives, Goforth
wrote: "As business needs and expectations have changed, the traditional cooperative has
been forced to adapt. These adaptations have taken many forms and have been the subject
of much discussion." Id.

95Because of historical roots, cooperatives that qualify for tax treatment under
section 521 of the Code frequently are called "tax exempt" even though they no longer
are.

96 See Goforth, supra note 92. The number of cooperatives that seek to qualify for

the tax treatment that does remain available under Section 521 has been decreasing. See
JAMES R. BAARDA, UNITED STATES COOPERATIVES AND INCOME TAX POLICY 111 (1997);
Jeffrey S. Royer, Taxation, in COOPERATIVES IN AGRICULTURE, supra note 67, at 287,
295.

97Goforth, supra note 92, at 37-38. For a discussion of the issues in organizing a
value-added cooperative, see, for example, Jeffrey A. Mollet, Value Added
Cooperatives-Issues for Organization, 7 DRAKE J. AGRIC. L. 87 (2002).

98 Goforth, supra note 92, at 42.
99 See, e.g., COLO. REV. STAT. ANN §§ 7-56-101 to -901 (West 2008); OHIO REV.

CODE ANN. §§ 1729.01-1729.99 (LexisNexis 2004 & Supp. 2008); OR. REV. STAT.
§§ 62.005-.870 (2007).

100See IOWA CODE ANN. §§ 501A.501-.1216 (West 2008); MINN. STAT. ANN.
§§ 308B.001-.971 (West 2004 & Supp. 2008); TENN. CODE ANN. §§ 43-38-101 to -1109
(2007); WIS. STAT. ANN. §§ 193.001-.971 (West Supp. 2008); WYO. STAT. ANN. §§ 17-
10-201 to -253 (2007). ULCAA "draws from existing statutes in Minnesota, Tennessee,
Iowa, and Wisconsin, and, to a lesser extent, Wyoming which contemplate
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face in attempting to operate in strict adherence to narrow interpretations
of cooperative principles. 101

The integration of cooperative principles in ULCAA was compli-
cated because ULCAA combines two groups of persons with traditional-
ly (and at least stereotypically) different objectives. 102 One group consists
of the traditional owner-users of a cooperative commonly known as "pa-
tron members.' 0 3 These members participate in the cooperative to fur-
ther their individual activities without a direct return from investment. 104
The other group consists of investors primarily seeking an economic re-
turn based on their investment in the cooperative organization.105 Some
versions of cooperative principles emphasize that a cooperative is to be
operated at cost.1°6 Taken to its logical extreme, if a cooperative is oper-
ated at cost, there is no profit to be shared with investors in the form of
dividends, other distributions, or even to be retained for future needs or
expansion. A policy issue exists, therefore, whether the cooperative
model leaves any room for investors.107 A number of incorporated coop-
eratives, however, have issued nonvoting preferred stock and other fi-
nancial instruments. Nonpatron-member owned preferred stock typically
is allowed under corporate cooperative statutes.'10

unincorporated cooperative entities and which encourage a greater use of outside equity
furnished by 'investors."' UNIF. LTD. Coop. Ass'N ACT, Prefatory Note, 6A U.L.A. 142
(2008).

101 See Cook, supra note 38, at 1156-57 (identifying possible problems cooperatives

face). For a description of new generation cooperatives, which are closed-end
cooperatives requiring a substantial up-front capital investment by patrons and delivery
contracts, see Christopher R. Kelley, "New Generation" Farmer Cooperatives: The
Problem of the "Just Investing" Farmer, 77 N.D. L. REv. 185, 190-201 (2001).

102 See generally Baarda, supra note 56.
103 Id. at 20.

104 See id. at 30.

105 See id. at 29.

106 See LEGAL PHASES, supra note 82, at 5-7.
107 The National Cooperative Business Association, which provided valuable input

through observers to the Drafting Committee, holds this view but nevertheless recognizes
the need that some cooperatives have for additional capital and has explored creating a
method to provide funds from outside sources, but presumably without voting power in
the cooperatives to be funded. See Paul Hazen, The Bottom Line, Redefined, COVR. Bus.
J., Ma-June 2007, at 2.

See, e.g., CHS, Inc., Registration Statement (Form S-i) (Dec. 14, 2007),
available at http://www.sec.gov/Archives/edgar/data/823277/000095013707018547/
c22106slsvl.htm; Farmland Indus., Registration Statement (Form S-1) (Jan. 19, 2000),
available at http://www.sec.gov/Archives/edgar/data/34616/0000034616-00-000002.txt.
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In summary, the history of cooperative principles indicates that they
define a business model for self-help by members and that they have
evolved and changed, at least on the margin, as required by business ne-
cessity. Moreover, the history indicates the definition of cooperative is a
conundrum of highest order. ULCAA attempts to balance cooperative
principles, which are at the core of the cooperative organizational struc-
ture, with the current business necessity of capital formation through
both debt and equity investments. Any such balance, however, necessari-
ly requires addressing investment by nonpatrons and the interpretation of
the meaning of member control.

B. Types of Cooperatives

1. Introduction

Cooperative organizations frequently are overlooked in examinations
of profit and nonprofit entities.109 Overlooking the cooperative enterprise
may be a mistake, however, because cooperatives play a major role in the
United States economy. As of 2008, according to the National Coopera-
tive Business Association: (1) 29 cooperatives each had annual revenue
in excess of $1 billion; (2) the top 100 cooperatives had a combined rev-
enue of $117 billion; (3) 270 telephone cooperatives provided service to
2 million households; (4) approximately 250 purchasing cooperatives
offered group buying and shared services to more than 50,000 indepen-
dent businesses; (5) nearly 10,000 United States credit unions had 84
million members and assets in excess of $600 billion; (6) over 3,000
agricultural cooperatives marketed about 30% of farmers' products in the
United States; (7) approximately 900 rural electric cooperatives owned
and maintained nearly half of the electric distribution lines in the United
States, covered 75% of the land mass, and provided electricity to 37 mil-
lion people; (8) more than 1,000 mutual insurance companies, with more

109 A survey of introductory economics textbooks revealed a de-emphasis

on cooperatives. Of 114 books surveyed, 55 were general economics;
15 were agricultural economics; 19 were micro-economics; and 25
were macro economics. The books on micro- and macro-economics
made no mention of cooperatives, while only four of the books on
general economics and six of those on agricultural economics had
more than one hundred lines on cooperatives.

Basil G. Coley, Economic Factors Associated with the Growth and Development of
Agricultural Cooperatives, 10 SAN JOAQUIN AGRIC. L. REV. 7, 20 (2000) (citations
omitted); see also Goforth, supra note 92, at 32 (observing the lack of courses on
cooperative business forms in law schools and coverage of cooperatives in books on
business associations).
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than $80 billion in premiums, were owned by their policyholders; (9)
more than 6,400 housing cooperatives provided homes for 1.5 million
households; and (10) in aggregate, United States cooperatives served
some 120 million members, or 40% of the United States population."10

These statistics necessarily suggest that there must be advantages inher-
ent in the cooperative business model for certain types of businesses.

Cooperatives may be categorized in a myriad of ways. Three ways to
categorize types of cooperatives are: (1) the use or business purpose of
the cooperative (for example, to provide a source of organic food for per-
sonal use while taking advantage of volume discounts by upstream sup-
pliers);"' (2) the legal structure under which the cooperative is organized
(for example, an agricultural marketing cooperative statute, a corporate
statute, an unincorporated statute, a not-for-profit statute);" 2 and (3)
whether the cooperative is stock or nonstock (nonstock is sometimes
called membership based). "3 This Part of the Article discusses the types
of cooperatives based on use and briefly discusses the stock-membership
dichotomy and the tension between whether cooperatives are best con-
ceptualized as for-profit or as nonprofit entities. Categorization by under-
lying legal structure beyond the foregoing is best illustrated by example
and appears elsewhere in the Article."l4

2. Taxonomy by Use

In the United States, cooperative organizations have been used in
many different types of activities. Broadly, "[the principal purpose of
any cooperative association is to sell, buy, or furnish products, merchan-
dise, or services, as the case may be, for its patrons at cost."" 5 The
phrase "products, merchandise, or services" is interpreted liberally. For
example, workers may form cooperatives to provide employment for

110 See National Cooperative Business Association, About Cooperatives,
http://www.ncba.coop/abcoop-stats.cfm (last visited May 31, 2009).

I See infra Part IH.B.2.
112 See infra notes 128-33, Parts ml.D, lI.E; see generally supra notes 37-52 and

accompanying text. For example, the term LLC cooperative might mean an entity
organized as an LLC under state law but operating on a cooperative basis such that it is
taxed as a cooperative for federal income tax purposes. See generally Geu & Dean, supra
note 52. For an introduction to the federal income taxation of cooperatives, see infra Part
IH.C. For tax classification of cooperatives, see infra Part IH.D.

113 See infra Part I.B.2.
114 See supra note 52.
115 Wilffid E. Rumble, Cooperatives and Income Taxes, 13 L. & CONTEMP. PROB.

534, 535 (1948).
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members. 1 6 Even employee stock ownership plans (ESOPs) are some-
times considered as under the cooperative umbrella." 7 The products or
services offered by these kinds of cooperatives are opportunities for em-
ployment.

Israel Packel in his book The Organization and Operation of Coop-
eratives"8 states: "The functions performed by cooperatives in the eco-
nomic life of a community can be practically without limit."'" 9 He high-
lights the following kinds of cooperatives by function: consumer cooper-
atives, including consumer stores; housing cooperatives; condominiums;
electric, telephone, and other utility cooperatives; health cooperatives;
marketing cooperatives; business purchasing cooperatives; workers' pro-
duction cooperatives; financial cooperatives, including credit unions,
mutual savings banks, savings and loan associations, and production
credit associations; insurance cooperatives, often referred to as mutual com-
panies; labor unions; 20 trade associations; and self-help cooperatives.' 2'

116 Worker-owned cooperatives extend back to 1849 in England. See Anonymous,

supra note 82, at 33.
117 In ESOPs, ownership interests in an entity (usually stock in a corporation) are

held in a trust the beneficiaries of which are employees of the entity. The trust votes and
receives any distributions from the entity on behalf of the beneficiaries. For a discussion
of various aspects of ESOPs, see ESOP Services FAQs, http://www.esopservices.com/
faqs.html (last visited May 31, 2009).

118 See PACKEL, supra note 50.
Id at 10.

120,"In reality, the labor union is a cooperative, since it is an organization of workers

that acts as the economic bargaining agency for the workers, and is owned and controlled
on a substantially equal basis by all the workers for their common benefit." PACKEL,

supra note 50, at 21.
121 See id. For a basic overview of the corporate cooperative structure applied in the

worker cooperative context see Lewis D. Solomon & Melissa B. Kirgis, Business
Cooperatives: A Primer, 6 DEPAUL Bus. L.J. 233 (1994). FOR online sources for general
information regarding cooperatives: consumer and business purchasing activities, see
National Cooperative Business Association, http://www.ncba.org (last visited May 31,
2009); housing and condominiums, see National Association of Housing Cooperatives,
http://www.coophousing.org (last visited May 31, 2009); electric cooperatives, see
National Rural Electric Cooperative Association, http://www.nreca.org (last visited May
31, 2009); telephone cooperatives, see National Rural Telecommunications Cooperative,
httpJ/www.nrtc.org (last visited May 31, 2009); health care, see James P. Firman, Health
Care Cooperatives: Innovations for Older People, http://content.healthaffairs.org/
cgi/reprint/4/4/50.pdf (last visited May 31, 2009); marketing cooperatives, see National
Council of Farmer Cooperatives, http://www.ncfc.org (last visited May 31, 2009), and
United States Department of Agriculture-Rural Development, www.rurdev.usda.gov
(last visited May 31, 2009); worker cooperatives, see ICA Group, www.ica-group.org
(last visited May 31, 2009), and United States Federation of Worker Cooperatives,
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In addition to the uses Packel highlights, many other cooperatives
exist, including advertising cooperatives, bargaining cooperatives,
processing cooperatives, wholesale buying cooperatives, service coop-
eratives, mutual ditch companies, mutual cemetery companies, invest-
ment cooperatives, and financial planning cooperatives, as well as oth-
ers. 

122

3. Stock and Nonstock (Membership) Cooperatives

To some extent, the distinction between stock and nonstock coopera-
tives is a subcategory of the type of statute under which the cooperative
is organized (for example, a cooperative organized as an unincorporated
entity or formed under a corporate statute). Even as of 1970, Packel un-
derscored the categorical difference between organizational form-albeit
in the context of corporate farmer cooperatives-and the distinction be-
tween a stock or nonstock cooperative:

Statutes in many jurisdictions permit cooperatives to
be incorporated either on a stock or on a nonstock basis.
Sometimes there are two separate statutes, one applica-
ble to stock cooperatives and the other applicable to
nonstock cooperatives. The more recent trend, however,
is to have one statute that provides for incorporation and
that permits the charter to indicate whether the coopera-
tive is being formed with or without capital stock. 23

"Membership in a stock cooperative is obtained through the purchase
of at least one share of stock and the meeting of any other requirements
of the association."124 Further, "[t]he nonstock cooperative is frequently

httpI/www.usworker.coop (last visited May 31, 2009); credit unions, see The Credit
Union National Association, www.cuna.org (last visited May 31, 2009) and America's
Credit Unions, http J/www.creditunion.coop (last visited May 31, 2009); and for mutual
insurance companies, see National Association of Mutual Insurance Companies,
www.namic.org (last visited May 31, 2009).

122 See generally National Cooperative Bank Association website, http://www.ncba.

coop (last visited May 31, 2009).
123 PACKEL, supra note 50, at 30.
124 LEGAL PHASES, supra note 82, at 11. Observe that some unincorporated

organizations may have stock; for example, some joint stock companies. Moreover,
ownership interests in both incorporated and unincorporated organizations may be in
either certificated or uncertificated form. See, e.g., REv. MODEL Bus. CORP. ACT § 6.26
(2008); UNIF. LTD. Coop. Ass'N ACr § 601(3), 6A U.L.A. 226 (2008). See generally
Lynn Soukup, It's a Matter of Collateral, Bus. L. TODAY, Jan.-Feb. 2005, at 53.
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referred to as a membership cooperative."'' 25 Use of the term member-
ship, of course, is similar to use of the same term in the nonprofit world.

In a nonstock (membership) cooperative, "[m]embership . . . is ob-
tained through application for membership and acceptance of the appli-
cant by the association and the meeting of any other requirements."' 126

Both stock and nonstock cooperatives commonly require the member, as
a condition of membership, to agree to purchase or sell services, sup-
plies, or goods to or from the cooperative. For example, marketing asso-
ciations sometimes require the member to execute a marketing contract
to qualify for membership. 127

4. State Law, Nonprofit Organizations, Cooperatives As Nonprofits

The basic notion of cooperatives is that patron members form an as-
sociation for their mutual benefit to further their own business or eco-
nomic interest not by receiving monetary return on investment but, for
example, by creating a market for their product, adding value to the
product through processing, or increasing the quality or decreasing the
price of the inputs used either in their business or personally. Concep-
tually, traditional corporate cooperatives return excess of revenues over
expenses to patron members as savings or rebates by allocating them to a
capital or equity account in the name of the patron member. 128 Concep-
tually, these accounts are similar to capital accounts in a partnership. Ac-
tual distribution of money or property to the member then reduces the
amount reflected in the member's capital account. 129

125 PACKEL, supra note 50, at 30. The idea of members in the context of corporate

cooperatives (nonstock) may seem confusing. It should not be confusing, however,
because the concept is analogous to members of a nonprofit corporation. A casebook on
nonprofit organization law succinctly states:

A nonprofit corporation may have one or more classes of
members or it may have no members. If the corporation has
members, the designation of the class of membership, the manner of
election or appointment and the qualifications and rights of the
members of each class must be set out in the articles of incorporation
or bylaws.

MARILYN E. PHELAN & ROBERT J. DESIDERIo, NONPROFIT ORGANIZATIONS LAW AND

POLICY 76 (2d. ed. 2007). For further discussion concerning the relationship between
nonprofit organizations and cooperatives, see infra Part II.E.1.

126 LEGAL PHASES, supra note 82, at 11.
127 See id.; see also infra Part V.D (discussing marketing contracts under ULCAA).

128 See generally PACKEL, supra note 50, at 2.
129 See, e.g., infra note 379 and accompanying text.
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Following the basic notion to its logical extreme at the very least
suggests a cooperative is a form of nonprofit (not-for-profit) associa-
tion. 13 As Israel Packel has said, some cooperative associations are
formed, in fact, under state nonprofit corporation statutes:

The absence of a suitable statute specifically availa-
ble for cooperatives often makes it necessary to investi-
gate the possibility of using a general statute that pro-
vides for the incorporation of nonprofit organiza-
tions .... Of course, this does not mean that the cooper-
ative would necessarily be deemed a nonprofit organiza-
tion within the meaning of a tax exemption statute.13'

Indeed, the term nonprofit historically appears in cooperative sta-
tutes. Many traditional agricultural marketing statutes starting in at least
1922, for example, stated: "Associations organized hereunder shall be
deemed 'nonprofit' inasmuch as they are not organized to make profit for
themselves, as such, . . .but only for their members as producers."' 132

Federal income tax law recognizes the basic distinction between for-
profit and nonprofit organizations. 133

C. Income Taxation of Cooperatives: An Overview

Agricultural cooperatives are, perhaps, the most recognized form of
cooperative organizations in the United States. Nonetheless, cooperative
organizations exist in many areas. In each area of economic enterprise in
which the cooperative form of business is used, the types and models of
cooperatives may be taxed in several different ways. The purpose of this
Part is to provide a birds-eye introduction to the federal income taxation

130 Packel stated that the cooperative "mode of operation and its purpose is to enable

the members to obtain the profits resulting from activities of the members themselves,
and, therefore, the true cooperative should be deemed to be nonprofit within the meaning
of the normal nonprofit corporation statute." PACKEL, supra note 50, at 59.

131 Id at 57-58 (citations omitted). Cf. Baarda, supra note 90, at 3.
132 Id. at 20. The Uniform Agricultural Cooperative Association Act section 2(f),

withdrawn by the ULC in 1943, went further and stated:
Associations shall be classified as and deemed to be nonprofit
corporations, inasmuch as their primary object is not to pay dividends
on invested capital, but to render service and provide means and
facilities by or through which the producers of agricultural products
may receive a reasonable and fair return for their products.

PACKEL, supra note 50, at 58-59 (quoting UNIF. AGm. Coop. Ass'N Acr § 2(f), 9 U.L.A.
42 (1942) (withdrawn)).

133See infra Part I.E. 1.
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of cooperatives. Citation to more detailed and comprehensive treatment
of the taxation of cooperatives appears in the footnotes.' 34

Congress recognizes the organizational differences that exist in dif-
ferent forms of cooperatives by providing special provisions in various
tax statutes, for example, for agricultural cooperatives. 135 Section 216 of
the Code, for example, permits members of housing cooperatives to de-
duct the proportionate amounts paid by their cooperatives for real estate
taxes and interest on indebtedness for the "acquisition, construction,
alteration, rehabilitation, or maintenance of the houses or apartment
building,"'136 and in accquiring "land on which the houses (or apartment
building) are situated."' 137 In addition, that section permits depreciation to
tenant-stockholders where the lease or right of tenancy in property is
used for business purposes. 138

Section 501(a), by virtue of section 501(c) of the Code, 139 exempts a
number of organizations that are cooperatives, or have a close resem-

134 See Freitag, supra note 85; see also Donald Frederick, Income Tax Treatment of

Cooperatives, COOPERATIVE INFO. RPT. 44, Pts. 1-5 (U.S. DEP'T OF AGRIC./AGRIC.
COOPERATIVE SERV. 2005), available at http://www.rurdev.usda.gov/rbs/pub/
cooprpts.htm (a leading reference for the taxation of cooperatives focusing on taxation
under Subchapter T). A review of the publication states:

Tax lawyers who are used to reaching for a reference volume
published by a regular commercial publisher may be surprised to
learn that a leading reference tool in one area of tax is published by
the Government Printing Office. Those who toil along the trails of
subchapter T are now toasting the recent publication of a new edition
of Cooperative Information Report 44, commonly known as Income
Tax Treatment of Cooperatives, in five parts.

David J. Shakow, Income Tax Treatment of Cooperatives, COOPERATIVE Acr., Spring
2006, at 73, 73, originally published in 2005 TAx NOTES 951, 951 (2005).

135See, e.g., War Revenue Act of 1898, ch. 448, 30 Stat. 448, 448-49 (repealed
1939); Payne-Aldrich Tariff Act of 1909, ch. 6, 36 Stat. 11, 112 (repealed by Revenue
Act of 1913, ch. 16, 38 Stat. 114); Revenue Act of 1913, ch. 16, 38 Stat. 114, 166-67
(predecessor to current Internal Revenue Code); see generally Basil G. Coley, Economic
Factors Associated with the Growth and Development of Agricultural Cooperatives, 10
SAN JOAQUIN AGRIC. L. REV. 7, 17-18 (2000); Christopher R. Kelley, "New Generation"
Farmer Cooperatives, 17 AGRIC. L. UPDATE 200 (2000), available at
http://www.nationalaglalawcenter.org/assets/aala/06-00.pdf (discussing how organizing
as a new generation farmer cooperative might negatively impact beneficial federal
income tax treatment); Rumble, supra note 115.

136 I.R.C. § 216(a)(2)(A).
137I.R.C. § 216(a)(2)(B).
138See I.R.C. § 216(c).

139 See I.R.C. § 501(c)(4)-(7), (9)-(16). Packel discusses the judicial treatment of
tax provisions to various types of cooperative organizations. Although somewhat dated,
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blance to cooperatives, from federal income taxation. Prior to 1962, far-
mers' cooperatives meeting certain requirements were exempt from fed-
eral income taxation under sections 521 and 522 of the Code. 140 In the
Revenue Act of 1962,141 Congress adopted Subchapter T142 and eliminat-
ed section 522.143 Section 521 remains an alternative for farmers cooper-
atives but, because its requirements are difficult to meet 144 and its limits
on operation rather severe, many farmers' cooperatives no longer seek to
qualify for its limited tax exemption. Cooperatives qualifying for section
521 treatment are often still called "exempt [farmers] cooperatives." 145

The adoption of Subchapter T created a federal income tax structure
applicable to many, but not all, nonexempt cooperatives. Subchapter T
excludes from its coverage specified cooperative organizations, such as
most savings banks, mutual insurance companies, and cooperatives en-
gaged in furnishing electric energy or providing telephone service to per-
sons in rural areas. 146 A key to understanding the overall structure of fed-

his discussion outlines the types of issues that different types of cooperatives may face
under the Code as it existed prior to 1970. These issues remain with respect to most
cooperative organizations today. See PACKEL, supra note 50, at 242-50.

140 See I.R.C. § 101(12), (13) (1940) and similar provisions in previous Revenue
Acts.

141 See Revenue Act of 1962, Pub. L. No. 87-834, § 17, 76 Stat. 960, 1045 (codified
in scattered sections of the Code).

142 See I.R.C. §§ 1381-1388.
143 See Freitag, supra note 85, at 8.

144 See generally id at 32-33.
145 Id. at 31.
146 See I.R.C. § 1381(a)(2). For a discussion of the relationship of other exempt

organization tax law to organizations that, in fact, operate on a cooperative basis, see
infra Part TH.E. 1.

The organization of the federal income tax law to electric cooperatives is analogous
to that of farmer cooperatives. Moreover, the broad notions and mechanisms of that
taxation are also similar. The technical requirements, however, as well as the specific
Code sections and other sources of authority, are separate and distinct from either exempt
or nonexempt farmers' cooperatives. The electric industry sometimes is divided into two
broad categories: (1) generation and transmission cooperatives, and (2) distribution
cooperatives. See Clayton S. Reynolds, Tax Issues Raised for Rural Electric
Cooperatives by the Advent of the Non-Bypassable Charge, 52 TAX LAW. 335, 336
(1999). "A distribution cooperative typically purchases power from the G&T [generation
and transmission] cooperative of which it is a member (pursuant to a long-term 'all-
requirements' wholesale power contract)." Id. The distribution co-op, therefore, acts as a
retail co-op selling power to its members.
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eral income taxation of cooperatives is recognizing Subchapter T's gen-
eral applicability beyond agricultural cooperatives. That is, "[a] business
need not be a farmer cooperative to qualify for subchapter T tax status.
Any business 'operating on a cooperative basis' uses subchapter T when
computing its tax liability."1 47

That being said, defining "operating on a cooperative basis" has
proved to be difficult. Notably, prior to 1991, whether a cooperative
needed to conduct at least 50% of its business with its members in order
to be a cooperative for purposes of Subchapter T was unclear. 48 Howev-
er, in 1991, the Internal Revenue Service (Service) conceded that an or-
ganization may conduct more than 50% of its business with nonmembers

The federal income taxation of electric cooperatives-whether G&T or
distribution-like the taxation of farmers cooperatives, is bifurcated into exempt and
nonexempt treatment.

Again, like farmers cooperatives, electric cooperatives can be either exempt under
Subchapter F, see I.R.C. § 501(c)(12), or nonexempt (although, "[a]ll or virtually all
distribution cooperatives are tax-exempt under section 501(c)(12) .... Reynolds, supra,
at 337). Concerning exempt electric cooperatives:

Section 501(c)(12) of the Code grants tax exemption to certain
"benevolent life insurance associations of a purely local character,
mutual ditch or irrigation companies, mutual or cooperative tele-
phone companies or like organizations; but only if 85% or more of
the income consists of amounts collected from members for the sole
purpose of meeting losses and expenses." (Emphasis added) Electric
cooperatives are viewed as "like" organizations. See Rev. Rul. 67-
265, 1967-2 C.B. 205. Accordingly, an electric cooperative can quali-
fy as a tax-exempt entity, under section 501(c)(12) of the Code, dur-
ing any year in which the cooperative collects at least 85% of its in-
come "from members for the sole purpose of meeting losses and ex-
penses." ... See Announcement 96-24, 1996-16 I.R.B. 35 ("members
are those entitled to voice in management of the cooperative and to
share in patronage capital") ....

Id. at 337 n.5.
Nonexempt cooperatives are cooperatives for purposes of the federal income tax but

do not qualify as exempt cooperatives under section 501(c)(12). The analogous farmers
cooperative would be taxed under Subchapter T, but recall Subchapter T expressly
excludes any organization, "which is engaged in furnishing electric energy ... to persons
in rural areas." I.R.C. § 1381(a)(2)(c). "The underlying committee reports to the Revenue
Act of 1962 state that taxable organizations engaged in furnishing electric energy to
persons in rural areas will continue to be treated the same under present law." Reynolds,
supra, at 339 n.9 (citations omitted). Thus, many electric cooperatives may exclude
patronage allocations made to patrons under pre-1962 law in a general way analogous to
Subchapter T. See id. at 339.

147 Frederick, supra note 134, at 33.
148 See id at 10-11.
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and still quality for Subchapter T. 14 9 Instead of a bright-line percentage
requirement, the Service now applies "a facts and circumstances test to
determine whether an organization is operating on a cooperative ba-
sis.'

150

Conceptually, Subchapter T's provisions subject a cooperative to
regular corporate income taxation in the same way as a business corpora-
tion. 51 In determining its income, however, the cooperative does not take
into account net earnings allocated or distributed to patrons from busi-
ness conducted with patrons-or amounts paid to patrons as something
labeled, for example, a per-unit retain allocation-under a pre-existing
agreement or obligation between the cooperative and the recipient.152 In
essence, the cooperative deducts those amounts.

To qualify for this treatment, the amounts allocated, distributed, or
paid must meet a variety of tests set forth in Subchapter T 53 The
amounts meeting those tests instead are included in the gross income of
the recipient (member) for federal income tax purposes. 154 As a result,
the technical scheme of exclusion of income (looking and acting much
like a deduction) at the entity (corporate) level provides a modified ver-
sion of flow-through taxation. In a way, therefore, Subchapter T holds a
place in the structure of the Code somewhat similar to the more familiar
Subchapter S regime of flow-through corporate taxation.155

149See id. at 11.
150 Id.
151 See I.R.C. § 138 1(b).
152 See I.R.C. § 1382(a).

153See I.R.C. §§ 1382-1388. The Code provides many of the terms that are
ubiquitous in the practice of cooperative law. The terms also belie the distinctiveness of
Subchapter T taxation:

Part I11 of Subchapter T consists of § 1388. This section contains
an important set of definitions including such key cooperative tax
terms as "patronage dividend (refund)," "written notices of
allocation," . . . and "qualified per-unit retains certificate." Section
1388 also provides rules for obtaining consent from patrons to
include noncash allocations in taxable income and for the netting of
patronage gains and losses.

Roger A. McEowen & Neil E. Hari, Taxation of Cooperatives, 744 TAx MGM'T PORT.
(BNA) A-3 (1999). Some of the additional requirements for the deduction are mentioned
at infra note 448 and accompanying text.

154 See I.R.C. § 1385.
155 Shareholders in S-corporations have a kind of flow-through tax treatment.

"Income, losses, deductions, and credits retain their corporate-level character and are
allocated to the S corporation's shareholders on a per-share, per-day basis .... and are
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So, gross income for a cooperative taxed under Subchapter T is de-
termined in the same way as the gross income of any corporation under
the Code, 156 except the following payments are deducted:

(1) patronage dividends.., paid in money, quali-
fied written notices of allocation . . . , or other property
(except nonqualified written notices of allocation ...
with respect to patronage ....

(2) . ..money or other property (except written
notices of allocation) in redemption of nonqualified writ-
ten notice of allocation . . . paid as a patronage dividend
during the payment period for the taxable year during
which the patronage occurred;

(3) .. . per-unit allocations ... to the extent paid
in money, qualified per-unit retain certificates . . . .or
other property (except nonqualified per-unit retain certif-
icates) ... ; or

(4) .. .money or other property (except per-unit
retain certificates) in redemption of nonqualified per-unit
retain certificate which was paid as per-unit retain allo-
cations during the payment period for the taxable year
during which the marketing occurred. 157

treated by the shareholders as if attributable directly to the source from which they were
generated." BORIS I. BiITKER & JAMES S. EuSTICE, FEDERAL INCOME TAXATION OF

CORPORATIONS AND SHAREHOLDERS 6.06, at 6-25 (7th ed. 2000). Section 1381 of the
Code states:

(a) In general.-This part shall apply to-
(1) any organization exempt from tax under section 521 (relating to

exemption of farmers' cooperatives from tax), and
(2) any corporation operating on a cooperative basis other than an

organization-
(A) which is exempt from tax under this chapter,
(B) which is subject to the provisions of-

(i) part II of subchapter H (relating to mutual savings
banks, etc.), or

(ii) subchapter L (relating to insurance companies), or
(C) which is engaged in furnishing electric energy, or providing

telephone service, to persons in rural areas.
I.R.C. § 1381(a). For a thorough discussion of Subchapter T and section 521 of the Code,
see Frederick, supra note 134.

156 See I.R.C. §§ 1381(b), 1382(a).
157I.R.C. § 1382(b).

SPRING 2009

HeinOnline  -- 44 Real Prop. Tr. & Est. L.J. 89 2009-2010



90 44 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL

For purposes of Subchapter T, "patronage dividends" are amounts
paid to a patron by a cooperative (1) on the basis of the quantity or value
of business done by the cooperative with or for the patron, (2) under a
pre-existing legal obligation of the cooperative to make the payments
before the cooperative received the amounts paid, and (3) which are de-
termined by reference to the net earnings of the organization from busi-
ness done with or for the cooperative's patrons. 158 A patronage dividend
does not include amounts paid out of earnings from business done by a
cooperative with nonpatrons or from business done with other patrons
who do not receive payments. 159

Another allowed deduction, as previously listed, is for "per-unit re-
tains." A per-unit retain is any allocation by a cooperative "to a patron
with respect to products marketed for [the patron], the amount of which
is fixed without reference to the net earnings of the [cooperative] pur-
suant to an agreement between the organization and the patron."' A
"per-unit retain certificate" is "any written notice which discloses to the
recipient the stated dollar amount of a per-unit retain allocation" to the
recipient by the cooperative. 

16 1

Beyond the basic schema of cooperative taxation, of course, exist
other tax planning opportunities and pitfalls, which are outside the scope
of this Article. 162 Obviously, business planners must have far greater fa-
miliarity with income taxation of cooperatives than the rough sketch of
the schema provided by this Article. Those opportunities, issues, and pit-
falls are beyond the purpose and scope of this Article.

LCAs organized under ULCAA (and similar state law) are new. Lit-
tle guidance exists, therefore, as to whether or how an organization
would qualify for either nonexempt cooperative tax treatment under Sub-

158 See I.R.C. § 1388 (a)(1)-(3). See generally Frederick, supra note 134.
159 See I.R.C. § 1388(a). If a cooperative has been approved for exempt status by

Code section 521, some amounts paid out of earnings from business done with
nonpatrons may be included in patronage dividends for purposes of Subchapter T. See
generally Frederick, supra note 134.

160 I.R.C. § 1388(f). For example, if a marketing cooperative and a patron agree for
every bushel of wheat the patron markets to or through the cooperative, the cooperative
may deduct and withhold from the price to be paid to the patron a fixed sum (such as five
cents per bushel) as a per-unit retain.

161 I.R.C. § 1388(g); see generally Frederick, supra note 134.
162 One such issue, for example, concerns the recognition and deferral of income at

the member level. See Kathryn J. Sedo & Mychal S. Brenden, Fairness and Taxation:
The Law of Deferred Income Recognition for the Members of Agricultural Cooperatives,
23 AKRON TAX J. 81 (2008).
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chapter T or other cooperative tax law. 163 If an LCA is subject to the
check-the-box entity classification regulation, does not have investor
members, elects to be treated as a corporation, and operates on a coop-
erative basis, then the association should be able to take advantage of
Subchapter T.164 Whether an LCA with investor members electing to be
taxed as a corporation and operating on a cooperative basis may receive
Subchapter T treatment for its patron member business is an open ques-
tion. The resolution of both questions-but particularly the latter-are
technical and may raise tax policy issues. In any event, those questions
center on the application of the check-the-box entity classification regu-
lations.

D. Partnership Income Taxation and the "Check-the-Box" Entity
Classification

The federal income tax taxonomy of traditional corporate coopera-
tives and tax-exempt nonprofit organizations is tied inexorably to classi-
fication as a corporation for federal income tax purposes. 165 That is, as a
ridiculously general matter, the taxation of cooperatives under Subchap-
ter T and section 501 of the Code assumes or requires corporate tax
treatment. 166 Partnership income tax treatment, however, under certain
planning scenarios, may be superior when compared with taxation as a
not-for-profit exempt entity or as a cooperative, or may provide a good
alternative in circumstances where an entity cannot qualify under the
eligibility requirements for a not-for-profit exemption or as a cooperative
under another tax provision. 167 The authors of a leading tax treatise state
the most basic conceptual distinction between corporate and partnership
income tax as follows:

The principal difference in the tax treatment of "reg-
ular" corporations and partnerships is the "pass-through"
characteristic of partnerships. This treatment of partner-
ships permits each item of income, gain, loss, deduction,

163 For a very general overview of other exempt cooperative organizations and the

possible use of LCAs organized for exempt purposes, see infra Part IV.B. The exempt
organizations are governed, in part, by Code sections 501 through 530 (Subchapter F).
For an overview of the taxation of utility cooperatives, see supra, note 146.

164See infra Part II.D.
165 See, e.g., supra note 135 and accompanying text.
166 See infra notes 212-20 and accompanying text.
167 See generally supra notes Part Il.C.; infra notes 212-220 and accompanying
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or credit of the partnership to retain its character as de-
termined at the partnership level when reported by the
partner, without first being taxed at the partnership level.
A corporation is taxed as an entity that exists indepen-
dently of its shareholders, and thus must report income
and take tax credits and deductions as an entity, separate
and distinct from its shareholders. Consequently, corpo-
rate income generally is taxed twice by the time it reach-
es the pockets of its participants-once when earned by
the corporation and a second time when distributed to
the shareholders.'

68

Even S-corporation tax status is, at best, an imperfect simulation or
caricature of partnership taxation under Subchapter K of the Code
(though with certain advantages in specific planning situations). 169 In-
deed, the distinction between S-corporation taxation status and Subchap-
ter K partnership taxation is an important reason why Revenue Ruling
88-76,170 in retrospect, helped fuel the explosive growth in the use of
LLCs.

171

An LCA governed by ULCAA is driven by economic and financial
needs, 172 and the selection of the appropriate entity for a venture involves
a plethora of tax issues at several levels far beyond the scope of this Ar-
ticle. 173 Nonetheless, ULCAA contemplates the flexibility afforded by
the check-the-box income tax classification rules because, at least under
state law, it is an unincorporated entity. 174

The application of the check-the-box rules provides default classifi-
cation for eligible entities as either a partnership if the entity has two or
more members or as a disregarded entity if the entity has a single mem-

168 1 JOHN S. PENNELL, PHILIP F. POSTLEWAITE & ARTHUR B. WILLIS, PARTNERSHIP

TAXATION 1.02[1] (6th ed. 2002) (footnote omitted).
169 See, e.g., ROBERT R. KEATINGE & ANN E. CONAWAY, KEATINGE AND CONAWAY

ON CHOICE OF BUSINESS ENTITY (2006); Bruce P. Ely & Christopher R. Grissom, Choice
of Entity: Legal Considerations of Selection, 50-4TH CORP. PRAC. SERIES (BNA 2001).

170See Rev. Rul. 88-76, 1988-2 C.B. 360 (determining an LLC could be classified

as a partnership for purposes of federal income taxation).
171 Cf J. DENNIS HYNES & MARK J. LEWENSTEIN, AGENCY, PARTNERSHIPS, & THE

LLC: THE LAW OF UNINCORPORATED BUSINESS ENTERPRISES 437-95 (6th ed. 2008).
172 See, e.g., I.R.C. §§ 1381(b), 1382(a).
173 See, e.g., supra note 162.

174 See infra notes 186-88 and accompanying text (discussing ULCAA section

104(a) as it relates to entity classification; tax law, not state law, is determinative).
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ber or owner for purposes of federal income taxation. 175 A disregarded
entity, as a practical matter, simply is ignored for federal income tax pur-
poses and the single member is treated as the taxpayer. 176 However, an
eligible entity may elect to be taxed as a corporation. 177 A number of
good, general treatise discussions of check-the-box regulations exist, and
a representative list of citations to several of them appear in the foot-
notes. 

178

Scant administrative material discusses the application of the check-
the-box regulations to LCAs and similar unincorporated cooperative as-
sociations that now exist under state law. Research uncovered only two
relevant private letter rulings. However, they do illustrate nicely the op-
eration of the regulation. In one of the rulings, the Service applied the
check-the-box regulation to an entity to be formed under a "State Coop-
erative LLC Act" and determined that the entity would be an eligible
entity for purposes of the regulation. 179 This means that under the regula-
tion the entity would be treated as a partnership for federal income tax as
a matter of default, or it could elect to be taxed as a corporation. The let-
ter ruling specifically recited that the entity met the regulatory require-
ments because it was neither a business entity that is classified as a trust
nor an entity listed in the regulation as a per se corporation. 18 The letter
ruling emphasized that "[i]n the present case, Company A is organized as
an unincorporated association under the Act, which does not refer to an
association as incorporated or as a corporation, body corporate, or body
politic." 181

A USDA publication that discusses this private letter ruling identifies
the "State Cooperative LLC Act" in the letter ruling as the Wyoming
Processing Cooperative Law. 82

The other private letter ruling addressed whether an LLC, an eligible
entity under the check-the-box regulations, could elect corporate tax sta-

175See Treas. Reg. § 301.7701-3(a).
176 See Treas. Reg. § 301.7701-1(a)(4) (showing that ULCAA requires at least two

members). But see infra note 316 and accompanying text.
177See Treas. Reg. § 301.7701-2(b)(2).
178 See, e.g., BRUCE R. HOPKINS, THE LAW OF TAX EXEMPT ORGANIZATIONS 68-70

(9th ed. 2007) (emphasizing exempt organizations); PENNELL, POSTLEWAITE & WILLIS,
supra note 168, at 1-90 to 1-105; Ely & Grissom, supra note 169, at A-25 to A-26.

179See I.R.S. Priv. Ltr Rul. 01-39-020 (Sept. 28, 2001).
180 See id.
181

182 See Frederick, supra note 134, at 29-30.
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tus and, in turn, be taxed as a cooperative under Subchapter T (which
applies to corporate taxpayers) if it met the other requirements of that
subchapter. 183 The Service concluded that the LLC, which elected to be a
corporation for tax purposes was eligible to be taxed as a cooperative
under Subchapter T and, in this case, would be so taxed.184 The unique
facts in the private letter ruling involved the reorganization of an existing
cooperative taxed under Subchapter T. The existing cooperative was op-
erating on a cooperative basis before the reorganization. It desired to
change its state law form, but not its manner of operation, to avoid a le-
gal capital restriction present in the state corporate cooperative act on
redemption of its shares. 185

These private letter rulings do not directly address LCAs governed
by ULCAA. Hypothetically, however, the LCA should be eligible for
check-the-box entity classification treatment. The threshold question un-
der the check-the-box regulations is whether the organization is an eligi-
ble entity. To be an eligible entity requires that the organization, first, be
an entity and, second, be a business entity. The question of whether an
organization is an entity is a matter of federal tax law, not a matter of
state law. 186 Thus, ULCAA's express statement that an LCA is an entity
separate and apart from its members' 87 is not dispositive in determining
whether an LCA is an entity for tax classification purposes. The primary
provision in the regulation concerning entity status states: "A joint ven-
ture or other contractual arrangement may create a separate entity for
federal tax purposes if the participants carry on a trade, business, finan-
cial operation, or venture and divide profits therefrom."' 188

Like other uniform unincorporated acts, ULCAA clearly provides for
the division of profit; 189 even though, again, like other uniform unincor-
porated acts, it states that the purpose of an LCA does not require a profit
motive for state law purposes. '9 Therefore, for purposes of entity status
under the classification regulations, LCAs should be treated similarly to

183 See I.R.S. Priv. Ltr. Rul. 01-19-016 (Feb. 6, 2001).
184See id
185 See id
186 See Treas. Reg. § 301.7701-1(a)(1).
187 See UNIF. LTD. Coop. ASS'N Acr § 104(a), 6A U.L.A. 166 (2008).
188 Treas. Reg. § 301.7701-1(a)(2).
189 See UNIF. LTD. COOP. ASS'N AcTr § 1004, 6A U.L.A. 265-66.
190 See id § 105(b), 6A U.L.A. 168.
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limited partnerships and LLCs to which the regulation has been ap-
plied. '9'

The election procedure to be taxed as a corporation, too, supports
that an LCA's status is that of an entity under the regulation. The regula-
tion's election provisions provide that an eligible entity that is exempt or
claims to be exempt from federal income taxation under section 501 is
treated as having made the election to be classified as a corporation. 192 In
many instances, organizations exempt under section 501 would be pro-
hibited from dividing profits among at least some participants and yet the
regulations logically require them to be entities for purposes of being an
eligible entity. 193

The second part of the threshold question of whether an organization
is an eligible entity is that it must be a "business entity." As stated by a
treatise: "Basically, under ... [the check-the-box] rules, an organization
is either a trust or a business entity. ' 194 In turn, business entities may be
eligible entities if they are not corporations. 195 The regulations contain
eight categories of "per se corporations."'196 Probably the most frequently
occurring category is the one previously discussed in Private Letter Rul-
ing 01-39-020.197 This category includes "[a] business entity organized
under a Federal or State statute, or under a statute of a federally recog-
nized Indian tribe, [that is referred to] as incorporated or as a corporate,
body corporation, or body politic.'198

Like the statute analyzed in the letter ruling, an LCA organized un-
der ULCAA is "organized as an unincorporated association under the
Act, which does not refer to an association as incorporated or as a corpo-
ration, body corporate, or body politic." 199 ULCAA section 104 expressly
states that "[a] limited cooperative association organized under this [act]
is an... unincorporated organization., 20

191 Cf. BITrKER & EUSTICE, supra note 155, at 2-15 to 2-16.
192 See Treas. Reg. § 301.7701-3(c)(1)(v)(A).
193 See infra notes 212-20.

194 HOPKINS, supra note 178, § 4.1(b)(i); see generally Treas. Reg. § 301.7701-4
(2008) (trusts).

195 See idt

196 Treas. Reg. § 301.7701-2(b) (2008).
197 See supra notes 179-81 and accompanying text.
198 Treas. Reg. § 301.7701-2(b)(1).
199 I.R.S. Priv. Ltr. Rul. 01-39-020 (June 29, 2001).
200

UNIF. LTD. CooP. ASS'N AcT § 104(a), 6A U.L.A. 166 (2008).
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Moreover, ULCAA is unincorporated as a matter of substance even
though an inquiry into substance is not relevant under the check-the-box
rules. JLCAA's financial rights are aligned closely with partnership,
limited partnership, and LLC law. 20 1 Its dissociation and dissolution pro-
visions are the same as those in RULLCA 2 2 and ULPA20 3 with only
slight variation.2° ULCAA, like RUPA, effectively requires capital ac-
counting to be in member names.2 °5 Importantly, the organic rules are the
governing authority for the entity and, unless restricted by ULCAA, may
contain any provision concerning the relationship between the entity and
the members, and the members to each other. The primacy of the organic
rules is consistent with other state unincorporated acts.2°

On the other hand, ULCAA does contain more mandated provisions
than other unincorporated acts. Those provisions, however, relate to co-
operative principles and, historically at least, cooperatives could be orga-
nized under unincorporated state law. 20 7 ULCAA also mandates central-
ized management very similar to corporate management schemes. Even
corporate style management, however, sometimes is adopted by LLCs by
operating agreement and is, therefore, not necessarily even a contraindi-
cation of unincorporated status. 20 8 Thus, a quick comparison of state law
characteristics evidences that an LCA bears a far closer resemblance to
other unincorporated entities than to corporate entities. It is soundly bot-
tomed on unincorporated theory and jurisprudence.

E. The Separate but Intertwined Ideas of Exempt Organizations and the
Deductibility of Contributions

1. Generally

The tax law roughly classifies nonprofit corporations as "public ben-
efit corporations (those benefitting the public, such as charitable organi-

201 See infra Part V.C.1.

202 6B U.L.A. 407 (2008).
203 6A U.L.A. 325 (2008).
204 See infra Part V.B.2.
205 See REv. UNIF. P'SHIP Act § 401(a), 6 Pt. I U.L.A. 133 (2001); infra notes 400-

03.
206 See supra notes 24-27 and accompanying text.
207 See PACKEL, supra note 50, at 29.

208 See infra notes 275-77 and accompanying text.
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zations) and mutual benefit corporations (those benefitting their mem-
bers, such as social clubs). '20

9

Another common, but different, classification of nonprofit organiza-
tions is as either "donative nonprofits, those that obtain their funding
from sources other than revenues, generally from donations,
and... commercial nonprofits, those that obtain most of their financial
resources from the selling of merchandise or from the rendering of ser-

,,21vices. ' 10 While much of the literature addressing state nonprofit organi-
zations focuses on nonprofit corporations, it is significant that nonprofit
organizations may be formed as trusts or unincorporated associations.2 1

The scope of this Article does not extend to provide comprehensive,
or even adequate, coverage of the federal income tax provisions relating
to exempt organizations or the separate charitable deduction. However,
introducing these topics is necessary for two reasons. First, even a cur-
sory discussion of those tax concepts demarcates the separate notions of
nonprofit organizations under state law, the exemption of an organization
from the federal income tax, and the ability of a taxpayer to deduct dona-
tions from its income to a recognized subset of such organizations for
purposes of calculating the taxpayer's income tax liability. Second, it
suggests possible uses, and limitations on use, of LCAs formed under
ULCAA requiring careful planning analysis.

"A tax exempt organization is a type of nonprofit organization not
subject to the federal income tax., 212 As previously explained, traditional
cooperatives sometimes are called nonprofit in the context of state law.213

For example, homeowners associations are exempt organizations under
Code section 528. The most visible kinds of tax exempt organizations,

209 PHELAN & DESIDERIO, supra note 125, at 2; see also Daniel Halperin, Income
Taxation of Mutual Nonprofits, 59 TAx L. REV. 133 (2006).

210 PHELAN & DESIDERIO, supra note 125, at 2.
211 See, e.g., id. at 27-30. The American Law Institute currently has a Non-Profit

Organizations Principles Project. Concerning charities it states:
§ 200 Choice of Form and of States of Organization and

Operation
(a) The organizers of a charity may choose its legal form, as a

charitable trust, a nonprofit corporation, an unincorporated
association, or any other form permitted by state law.

AMERICAN LAW INSTITUTE, PRINCIPLES OF THE LAW OF NON-PROFIT ORGANIZATIONS

COUNCIL DRAFT No. 5 (Sept. 17, 2007).
212 NICHOLAS P. CAFARDI & JACLYN FABEAN CHERRY, UNDERSTANDING NONPROFIT

AND TAX EXEMPT ORGANIZATION 3 (2006).
213 See supra Part Il.B.4. Moreover, farmers' cooperatives taxed under Code

section 521 are identified as exempt cooperatives. See Freitag, supra note 85, at 24.
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however, probably are governed by Code section 501. Subsection 501(c)
alone has at least twenty-eight categories of exempt organizations.1 4 The
focus of this Part of the Article, however, is on the possible use of sub-
section 501(c)(3), under which charitable organizations may qualify for
an exemption from federal income tax, in the context of LCAs.21 5 The
subsection 501(c)(3) exemption is available to the following types of
organizations: religious, charitable, scientific, public safety testing,
literary, educational, those fostering national and international amateur
sports competitions, and those preventing cruelty to children and ani-
mals.21 6 Private foundations and public charities are the two basic kinds
of charitable organizations subsection 501(c)(3) contemplates.2t 7

Generally, all organizations exempt under subsection 501(c)(3) are
called charitable organizations because, with the exception of public
safety testing organizations, the separate section providing a taxpayer a
charitable deduction tracks the language of subsection 501(c)(3). 2 8 Thus,
as a general matter, the ability to receive deductible contributions is one

214 See HOPKINS, supra note 178, § 1.2.
215 See PHELAN & DESIDERIO, supra note 125, at 176.

216 I.R.C. § 501(c)(3).

Corporations, and any community chest, fund, or foundation,
organized and operated exclusively for religious, charitable,
scientific, testing for public safety, literary, or educational purposes,
or to foster national or international amateur sports competition (but
only if no part of its activities involve the provision of athletic
facilities or equipment), or for the prevention of cruelty to children or
animals, no part of the net earnings of which inures to the benefit of
any private shareholder or individual, no substantial part of the
activities of which is carrying on propaganda, or otherwise
attempting, to influence legislation (except as otherwise provided in
subsection (h)), and which does not participate in, or intervene in
(including the publishing or distributing of statements), any political
campaign on behalf of (or in opposition to) any candidate for public

office.
Id.

217 See generally PHELAN & DESIDERIO, supra note 125, at 281. Statutorily, Code
section 501(c)(3) recognizes two types of organizations, "those that are private
foundations and those that are not." CAFARDI & CHERRY, supra note 212, at 6. Actually
Code section 509 "defines those § 501(c)(3) organizations that qualify as public
charities" by defining "private foundations" as "all § 501(c)(3) organizations except those
listed in § 509 ... that qualify as public charities." PHELAN & DESIDERIO, supra note 125,
at 281.

218 See I.R.C. § 170 (the charitable deduction). For an overview of the charitable

deduction, see, for example, CAFARDI & CHERRY supra note 212, at 275-76.
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advantage of being exempt under subsection 501(c)(3) and is a distin-
guishing characteristic between subsection 501(c)(3) and other exemp-

219tion provisions.
Moreover, being exempt under subsection 501(c)(3) provides other

advantages. For example, "most private foundations and governmental
agencies will make grants only to 501(c)(3) organizations" and "[m]ost
states exempt from taxation organizations that have [subsection]
501(c)(3) status. 22°

2. ULCAA and Charitable Organizations

For purposes of this Article, the question is whether an LCA formed
pursuant to ULCAA might be organized as a nonprofit association ex-
empt under Code section 501(c)(3) or, separately, have members who are
exempt under subsection 501(c)(3). Both of these questions have been
analyzed recently in the context of LLCs.22 '

Consistent with state LLC statutes222 and much state cooperative
law,2 23 ULCAA does not require an LCA organized under the Act to
have a profit purpose or motivation. As promulgated, ULCAA states: "A
limited cooperative association may be organized for any lawful purpose,
whether or not for profit [except designated prohibited purposes]."22 The
bracketed language indicates that adopting jurisdictions should list in this
subsection purposes they determine as a policy matter are inappropriate,
if any, for LCAs. Conceivably, a jurisdiction might prohibit charitable
purposes or certain kinds of charitable purposes. Absent the addition of
non-uniform language, however, state law does not prohibit using an
LCA for purposes of the subsection 501(c)(3) tax exemption.225

Assuming that the check-the-box federal income tax classification
regulations apply the same way to LCAs as they do to LLCs,22 6 the
charitable use analysis of LCAs for purposes of the charitable exemption

219 See generally PHELAN & DESIDERIO, supra note 125, at 176.
220 Id.

221 See Robert R. Keatinge, LLCs in the Nonprofit World, XXXXII SUFFOLK U. L.
REv. (forthcoming 2009).

222 See id.

223 See generally supra Part IH.B.4. (discussing nonprofit nature of cooperatives).
224 UNIF. LTD. Coop. ASS'N Acr § 105(b), 6A U.L.A. 168 (2008).
225 Adopting jurisdictions should consider any variation in purpose language

between their LLC statute and ULCAA and, further, the tentative draft of section 2007 in
the ALI Principles of the Law of Non-Profit Organizations reproduced, supra note 211.

226 See supra notes 182-83 and accompanying text.
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should be the same as, or very similar to, that of LLCs. Therefore, per-
forming the LLC analysis here is unnecessary. Simply raising the possi-
bility that LCAs governed by ULCAA, under certain circumstances,
might be organized as a nonprofit association exempt under Code section
501(c)(3), or have members who are exempt under that section, is
enough. Any delimiting provisions in ULCAA that differ from the typi-
cal LLC statute could change the analysis under the detailed regulatory
requirements of Code section 501(c)(3) as applied to LLCs. Any such
comprehensive analysis is beyond the scope of this Article.227

Robert R. Keatinge has analyzed whether charitable organizations
may be members of an LLC, and whether an LLC itself might be a char-
itable organization. His analysis clearly evidences that unincorporated
associations for state law purposes may, under certain circumstances, be
used for charitable purposes. Concerning whether an LLC may itself be
an exempt organization under section 501(c)(3), Keatinge observes that
the check-the-box classification regulations, 228 "expressly state that any
organization that seeks to be treated as a tax-exempt organization will be
treated as if it had made ... an election [to be treated as a corporation for
tax purposes] . 2 29

Keatinge also analyzed the circumstances under which a charitable
organization might be a joint venturer, partner, or LLC member without
endangering its independent exempt status. As part of his analysis he
discussed Revenue Ruling 98-15.230 The given facts in the ruling involve
a joint venture LLC comprised of a hospital exempt under section
501(c)(3) and a for-profit LLC. In addition, the revenue ruling contains
further factual assumptions styled as Situation 1 and Situation 2 and ana-
lyzes the situations separately. The ruling concludes the hospital would
not lose its exempt status under the facts as stated in Situation 1, but
would lose its exempt status under the facts stated in Situation 2.231

227 See, e.g., infra note 229.
228 See supra Part M.D. (discussing the classification regulations).

229Keatinge, supra note 221. Again, this Article does not attempt a comprehensive
analysis of the other requirements to obtain section 501(c)(3) charitable tax status. For
example, the Service has promulgated precise regulatory requirements concerning the
distribution of assets upon the dissolution of a section 501(c)(3) organization. Compare
UNIF. LTD. Coop. Ass'N ACr §§ 1004 (Allocation of Profits and Losses), 6A U.L.A. 265
and 1207, 6A U.L.A. 285 (Distribution of Assets in Winding Up Limited Cooperative
Association) with Treas. Reg. § 1.501(c)(3)-(b).

230 Keatinge, supra note 221 (citing Rev. Rul. 98-15, 1998-12 C.B. 718).
231 See id.

HeinOnline  -- 44 Real Prop. Tr. & Est. L.J. 100 2009-2010



Uniform Limited Cooperative Association Act 101

Relatedly, a recent private letter ruling addressing the use of a corpo-
rate cooperative as a joint venture vehicle between political subdivisions
is helpful. 232 For purposes of this Article, again, it is sufficient to note
that it seems possible for a charitable organization to be a member of an
LLC or, by reasonable analogy, an LCA governed by ULCAA.

IV. IDEAS: POSSIBLE USES

A. For-Profit Ideas

Many cooperatives have turned to the LLC or multiple-entity struc-
tures for the purpose of attracting capital because of difficulty in finding
outside capital within the strict cooperative framework.233 ULCAA offers
an innovative alternative structure to traditional cooperatives for coop-
erative capital formation without the necessity of building a complicated
multilevel legal architecture.

In general, a co-op that has a strong plan and uses alter-
native governance structures such as the LLC will find it
easier to raise capital from both farmers (who are willing
to invest in strong plans) and outside sources (which are
now put off by the convoluted governance of most large
co-ops).

234

232 See I.R.S. Priv. Ltr. Rul. 08-36-005 (Sept. 5, 2008). The joint venture was

between two political subdivisions of a state and a compact that included those
subdivisions and others. The venture was formed to own and operate electric generation
facilities and related goods and services on behalf of its members. The letter ruling stated
that income derived from the cooperative would be exempt from federal income taxation
under Code section 115(1) because the member entities were political subdivisions and
the venture was a public utility or was the exercise of an essential government function. It
also stated that contributions to the cooperative would be deductible as a charitable
deduction and that bonds issued by the cooperative would be treated as bonds issued by
its members (local governments).

Although the letter ruling addressed a corporate cooperative, it seems to evidence
and generally support the nonprofit exempt use of cooperatives. See supra Part HI.D.
(discussing the check-the-box entity classification rules).

A nonprofit corporation operated on a cooperative basis by governmental entities
and other nonprofit organizations to coordinate the provision of social services in Eagle
County, Colorado, qualified for tax exempt status. See infra note 255 and accompanying
text.

233 See supra note 37 and accompanying text. For a summary of various structures,
see ALBERTA AGRICULTURE, FOOD AND RURAL DEVELOPMENT in Business Structure
Options for New Generation Co-Ops, INNOVATIVE BUSINESS ARRANGEMENTS (on file
with Thomas Earl Geu).

234 Dempsey et. al., supra note 40, at 72.
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The LCA structure that ULCAA offers, as with any structure, may
not be the correct fit for every potential investor. For example, ULCAA
requires that an LCA with investor members allocate at least 50% of its
profits to patron members.235 This requirement may discourage outsiders
from investing in the association for certain kinds of businesses. Never-
theless, ULCAA does provide investor members with a meaningful voice
in governance and provides the LCA an opportunity to avoid or mitigate
fixed cost debt financing with attendant loan covenants concerning
governance decisions during the life of the loan. Those covenants, in ef-
fect, take away much of the association members' control on the topics
addressed by those covenants.

Additionally, LCAs may represent a good vehicle for rural develop-
ment.236 ULCAA permits investor voting equity within a cooperatively
based structure rather than forcing the entity to choose a different type of
structure not based in cooperative principles. An example is Glacial
Lakes Capital, LLC, which in 2004 addressed the problem of obtaining
start-up equity by using an LLC structure that was not a strict co-op
model in order to obtain local funding from nonproducers.237

The types of activity for which an ULCAA LCA may be used have
few legal limitations. 238 Any limitation on an association's ability to at-
tract outside investment will depend on factors outside ULCAA, such as

235See UNIF. LTD. Coop. Ass'N AcT § 1004(c), 6A U.L.A. 265 (2008).
236 See Study Report, supra note 29, at 2-3. See also Bill Oemichen, New Wisconsin

Cooperative Law: A Major Tool for Rural Economic Development, AGRI-VIEW, Oct. 19,
2006, available at http://www.agriview.comlarticles/2006/10/19/capitol-newslproducer
03.txt.

237 See Steve Thompson, Community Investments Helped Launch Plant, RURAL
COOPERATIVES, July/Aug. 2004, at 21, available at http://www.rurdev.usda.gov/rbs/
pub/jul04/jul04.pdf.

238 "A limited cooperative association may be organized for any lawful
purpose ... ." UNIF. LTD. Coop. AsS'N AcT § 105(b), 6A U.L.A. 168. An adopting
jurisdiction may provide exceptions within section 105(b) or in other ways. See id. § 105,
Legislative Note and cmt. (b), 6A U.L.A. 168. A close examination of the limited
cooperative statutes that predate ULCAA also will show these structures can be used
beyond agriculture, although agricultural activities usually are the predominant purpose
stated in the statutes. See IOWA CODE ANN. § 501A.501 (West 2008) (referencing other
statutes that permit "any lawful purpose" and "any lawful business"); MINN. STAT. ANN.
§ 308B.201(3) (West 2004 & Supp. 2008) ("[F]or any other purposes that cooperatives
are authorized to perform by law."); TENN. CODE ANN. § 43-38-201 (2008) ("[F]or
purposes that cooperatives are authorized."); Wis. STAT. ANN. § 193.201 (West 2002 &
Supp. 2008) ("any other lawful purpose" with exceptions for cooperative utilities). The
Tennessee statute requires all associations organized under it to receive the Tennessee
Commissioner of Agriculture's approval. See TENN. CODE ANN. § 43-38-203 (2007).
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an investor's view of the business's potential success (risk), the proposed
division of profits, the investor's ability to influence decisions in the as-
sociation through the association's voting structure, the investor's desire
to support the activities of the association's activities, and other factors.
For the foregoing reasons, an investment in an association organized un-
der ULCAA may be more appealing to a merchant banker or a local citi-
zen than to an investment banker or an individual seeking short term eq-

239uity appreciation.
A group of persons joining together in an activity related to the use

of products, merchandise, or services (in a broad sense)240 may consider
a cooperative entity as part of the menu for entity selection. ULCAA is
not intended to displace any existing state cooperative organization sta-
tute,24' but ULCAA's flexibility enables it to construct an entity that fits
the traditional cooperative model. Further, ULCAA has the flexibility to

239 One interesting possible use of the LCA, for example, is as an entity vehicle for

multifamily dairy operations (MFDOs). An article that analyzed MFDOs stated:
[T]hree cases were found in which an MFDO was initiated not by
farmers but by non-farmers interested in "community economic
development". In one case, which actually arose in Utah, the non-
farmer was a town doctor who was fast losing patients after the local
sugar beet processing plant closed down, and area farmers lost the
primary market for their farms products. The doctor led a group of
community leaders and farmers to develop a 1400-cow dairy facility.
The facility provided a market for feed grown on twenty separate
farms, employed 17 full-time and 7 part-time employees, and
produces about $3 million dollars worth of milk per year.

Greg Lawless, Robert Cropp, & Phil Harris, Cooperative Ownership Compared to Other
Business Arrangements for Multi-Family Dairy Operations, UCC OCCASIONAL PAPER
No. 11 (Univ. of Wis. Center for Cooperatives), April 1996, available at
http:/www.uwcc.wisc.edu/staff/lawless/coopvs3.html.

Less optimistic for co-ops, the Sioux City Journal quotes an investment advisor as
saying:

Limited liability corporations are soon going to dominate agriculture
as the primary, preferred capitalization structure ....

Kruse said the structure of farm cooperatives is almost defunct and
evolving to LLCs because the one-man, one-vote concept is
inequitable, and a farmer must invest in order to do significant
business with co-ops. Co-ops, he added, provide only restricted
access to capital and are less profit driven.

Russ Oechslin, Ag Leader Sees Growth in LLCs, Sioux CITY J., Mar. 16, 2008.
240 See supra notes 1-3 and accompanying text.
241 ,,ULCAA is a free standing act and its terms neither repeal nor modify existing

state cooperative statutes nor entities formed under them." UNIF. LTD. Coop. Ass'N ACT,
Prefatory Note, 6A U.L.A. 153 (2008).
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encourage capital contributions to those LCAs whose activities require
more capital than can be readily provided by patron members.

ULCAA anticipates that an investor's objective may include direct
participation in the association's activities beyond the receipt of a direct
return on investment. For example, assume a group of wheat farmers
wants to construct a value-added pasta production facility that will cost
$2 million for construction and startup. To become a patron member, the
farmers could require a five-year contract commitment to deliver the
wheat from which pasta would be produced plus an investment of
$10,000. If 40 producers become patron members, their aggregate in-
vestment would be $400,000, 20% of the cost. A commercial pasta mak-
er agrees to contribute $600,000, 30% of the cost. In addition, the pasta
maker agrees to supply manufacturing management for five years. Final-
ly, for the new venture to obtain the remaining $1 million, the group
turns to traditional lending sources and the pasta maker agrees to execute
a $300,000 stand-by letter of credit to help secure the loan. 242

In the preceding example, the patron members will use the associa-
tion as a premium market for the wheat they produce. Their respective
$10,000 investments may be seen simply as the cost of the opportunity to
contract with the association to sell wheat at higher prices than available
elsewhere. The $10,000 also could be structured as an investment in the
association, making the patron member also an investor member entitled
to share in any allocations and distributions the association will make to
investor members. The pasta maker would be an investor member, but
the association also could be structured to permit the pasta maker to be a
patron member as a worker instead of a contractor, like workers in a
worker-owned cooperative are patrons by way of providing jobs for
themselves. The pasta maker could be paid some amount under a sepa-
rate contract for the agreement to provide the stand-by letter of credit, or
the value of providing the letter could be an additional contribution (eq-
uity).

This example serves to illustrate the various ways in which an LCA
can be planned to provide many different combinations of memberships,
which provide a variety of financial results.243 In the example, the associ-
ation's investor members are confined to the pasta maker or a combina-
tion of the pasta maker and the patron members. Persons with a commu-
nity spirit may be able to invest and become investor members as a

242 See Geu & Dean, supra note 52, at 96, Ex. 3.

243 See id. at 102-08 (containing more extensive illustrations of various financial

results that can be achieved through membership structuring and contracts).
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means of supporting the community's economic life because the pasta
factory will create jobs and presumably some level of additional local
consumer spending.

The example also illustrates that persons utilizing the association in
very different ways may be combined in an association under ULCAA
(the producers of wheat and the pasta maker as a worker), as investor
members (the pasta maker strictly as an investor and the producers as
both patron members and as investor members), or both. This flexibility
is not unique to associations under ULCAA, but ULCAA tends to focus
the possibilities.

ULCAA may challenge traditional notions, which rise to the level of
a cooperative principle, that outside investors should not be cooperative
members. 24 ULCAA, or a similar statute, provides an alternative entity
that permits persons who would be traditional members of a cooperative
to affiliate cooperatively with providers of capital who have an opportu-
nity to influence the cooperative's affairs through voting rights. This al-
ternative can be seen as a bifurcation point in cooperative organizations'
evolutionary development. ULCAA's importance is that its mandatory
and default rules require an association organized pursuant to the Act to
recognize specific cooperative principles to a greater degree than entities
organized under similar statutes as an LLC.

B. Nonprofit and Low-Profit Ideas: The Emerging Social Sphere

Flexible state law organizations are needed to leverage the ability of
exempt organizations to perform their exempt purposes.245 Further, a
growing interest exists in applying for-profit business management tech-
niques and law for social purposes whether or not those ventures qualify
for special federal income tax benefits or exemptions.246 ULCAA is po-
tentially useful in this social sphere because of its historical values based
on cooperative principles247 and its market orientation. 248

244 See supra notes 75-76 and accompanying text.
245 See id. (discussing the advent of a variation to LLC law termed the L3C, an

acronym for "low-profit limited liability companies," whose purpose is to accomplish one
or more charitable purposes of a private foundation).

246 See infra notes 249-50 and accompanying text.

247 See supra notes 83-86 (discussing cooperative values).
248 See generally supra Part LH.B.2. (discussing purposes of cooperatives).
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Nobel Peace Prize laureate (and banker) Muhammad Yunus popular-
ized "social business" or "social enterprise." 249 A recent news story sug-
gested that Yunus "has proposed and already tested" an answer to "the
profit maximization vs. charity dilemma., 250 The answer is "to create a
new hybrid option: the social business., 25' As explained in the news sto-
ry: "Social businesses have investors-but they're neither hoping to
maximize profits nor writing off their investment as a charitable gift. The

,,252first profits from a social business go to paying back the investors.
One of the goals of social businesses is to "create solutions that are self-
sustaining." 253 Yunus identifies a number of causes that might be appro-
priate for a social business, for example, providing health care "to those
currently left Out.

254

Perhaps, hypothetically, a group of families in need of home health
care could form an LCA. The patron members (family members) could
combine to buy health care products in larger lots for cost savings (fea-
tures of a purchasing cooperative) and agree to contribute a certain
amount of time to provide short-term care for other families. The inves-
tor member might be a home health care product or service provider that
would invest start-up capital and enter into a contract to provide products
and to provide a visiting nurse to the pooled group of patron members. In
effect, the investor service and product provider would be guaranteeing
full utilization of the constant demand for its products and full utilization
of the nurse. Any profit beyond the contract price then would be returned

249 See, e.g., Muhammed Yunus, Speech, Social Enterprise: Doing Well by Doing

Good, 1 J. Bus. ENTREPRENEURSHIP & L. 99 (2007).
250 Alan M. Webber, Giving the Poor the Business, USA TODAY, May 21, 2008, at

All.
251 Id

252 Id.
253 Id

254 Id. Yunus is not the only champion of social enterprises. Former president Bill
Clinton's Clinton Foundation's HIV/AIDS program uses the same techniques. See
Jonathan Rauch, This Is Not Charity, ATLANTIC MONTHLY, Oct. 2007, at 65-76.
In2Books, which converted from a nonprofit to a for-profit model, also uses the same
techniques. See Steve Lohr, Capitalist Jolt for Charity: Can Business Extend the Reach
of Nonprofits, N.Y. TIMES, Feb. 24, 2008, at Sunday Business 1. See also, Christopher
Lim, Google.org, For-Profit Charitable Entity: Another Smart Decision by Google, 17
KAN. J.L. & PUB. POL'Y 28 (2007). Other countries have passed specific social
organization legislation. Some of the legislation is based in cooperative law. See Fabrizio
Cataggi & Paola Iamicel, New Frontiers in the Legal Structure and Legislation of Social
Enterprises in Europe: A Comparative Analysis, EUR. UNIV. INST. WORKING PAPERS, Law
2008/16, available at httpJ/ssrn.com/abstract= 1303407.
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to the individual patron members on the basis of some combination of
their purchased supplies and the amount of contributed time.

Finally, ULCAA also might provide another vehicle for creative
public-private partnerships. For example, nonprofit and governmental
organizations formed the Eagle Valley Family Center in 1995 as a sec-
tion 501(c)(3) organization, based and operated on cooperative prin-
ciples, to address coordination of health and human services needs and

255programs in the county.

V. ULCAA: EXPLANATION, ANALYSIS, AND USER GUIDE

A. Nature, Structure, and Interpretation

1. Necessary Background and Overview

ULCAA's structure generally follows the structure of RULLCA,256

ULPA,257 and RUPA.258 Many of the section captions are similar to those
used in the other uniform unincorporated acts.2

Sections 107 (Governing Law), 108 (Supplemental Principles of
Law), and 113 (Effect of Organic Rules) relate to how to interpret and
apply ULCAA's provisions. 26

0 The starting point in interpretation, how-
ever, is that an LCA is contractually based and intended to be an unin-

261corporated organization. Of course, the organization is an entity,

255 See Ry Southard, The Rural Heartbeat: Health Network Enhances Services in

Mountain Community, RURAL COOPERATIVES, May/June 1996, at 32, available at
http://www.uwcc.wisc.edu/info/farmer/pre2001/63_3_32.html.256 6B U.L.A. 407 (2008).

257 6A U.L.A. 325 (2008).
258 6 Pt. I U.L.A. 1 (2001 & Supp. 2008).

259 See, e.g., REv. UNIF. LTD. LIAB. Co. Acr §§ 105 (Powers), 401 (Becoming a
Member), 503 (Charging Orders), 6B U.L.A. 438, 478, 498 (2008); UNIF. LTD. COOP.
ASS'N AcT §§ 106 (Powers), 116 (Dual Capacity), 502 (Becoming a Member), 605
(Charging Orders for Judgment Creditor of Member or Transferee), 1101 (Member's
Dissociation), 6A U.L.A. 169, 182, 208, 233, 276; UNIF. LTD. P'SHIP ACT (2001) §§ 113
(Dual Capacity), 601 (Powers and Dissociation as Limited Partner), 703 (Rights of
Creditor of Partner or Transferee), 6A U.L.A. 384, 450, 463 (2008).

260 See UNIF. LTD. COOP. ASS'N AcT §§ 107, 108, 113, 6A U.L.A. 170-71, 176-80.
261 See infra notes 263-70 and accompanying text. Unlike Delaware alternative

entities (but like other uniform laws), ULCAA does not state specifically that LCAs are
contracts. This is more than semantics. Nonetheless ULCAA intends that LCAs are
contract based. See infra notes 263-70 and accompanying text and Part V.D. See also,
e.g., DEL. CODE ANN. tit. 6, § 18-1101(b) (1999).
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too,262 and its separate provisions fall on a continuum stretching from
statutory mandates to default rules. Stated another way, the result of be-
ing both contract and entity creates the same tension in ULCAA as it
does in other unincorporated acts. This tension animates ULCAA's in-
terpretation.

The contractual nature of the LCA is not merely because of its unin-
corporated nature.263 Historically, courts recognize that even traditional

264corporate cooperatives have strong contractual underpinnings. Con-
tract law takes on an added dimension because, unlike most other busi-
ness organizations, a cooperative's owners are also customers or the sup-
pliers of the goods, commodities, or services purveyed or used by the
cooperative. Further, some contracts for goods or services between the
owner and the cooperative expressly or impliedly establish an agency
relationship. Under those contracts the cooperative is an agent for its
members.26 Even purchase or sale contracts between the member and
the cooperative that do not establish an agency relationship nonetheless
drag contract principles, including the principle of good faith perfor-
mance of contractual obligations, into that aspect of the relationship. The
reason a member's interest in a cooperative frequently includes "the right

262 UNIF. LTD. Coop. ASS'N AcT § 105(a), 6A U.L.A. 168 ("A limited cooperative

association is an entity distinct from its members.").
263 ULCAA section 104 states:

(a) A limited cooperative association organized under this [act]
is an autonomous, unincorporated association of persons united to
meet their mutual interests through a jointly owned enterprise
primarily controlled by those persons, which permits combining:

(1) ownership, financing, and receipt of benefits by the
members for whose interests the association is formed;
and

(2) separate investments in the association by members
who may receive returns on their investments and a
share of control.

(b) The fact that a limited cooperative association does not
have one or more of the characteristics described in subsection (a)
does not alone prevent the association from being formed under and
governed by this [act] nor does it alone provide a basis for an action
against the association.

Id. § 104, 6A U.L.A. 166.
264 See, e.g., Rifle Potato Growers' Coop. Ass'n v. Smith, 240 P. 937 (Colo. 1925);

State ex rel. Boldt v. St. Cloud Milk Producers Ass'n, 273 N.W. 603 (Minn. 1937); Boyle
v. Pasco Growers' Ass'n, Inc., 17 P.2d 6 (Wash. 1932).

265 See, e.g., Sharlene F. Roberts-Caudle, Agricultural Cooperative Member Equity:

You Don't Have to Die for It!, 7 SAN JOAQUIN AGRIc. L. REV. 1, 8 (1997).
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or obligation.., to do business with the ... cooperative" belies the fun-
damental contractual economic purpose for which the cooperative is or-
ganized.266 Indeed, the use of the cooperative by its patron members is
the economic reason for the existence of cooperatives, is their legal pur-
pose, and rises to the level of one of the cooperative principles.267

Private provision for use of the cooperative by members in corporate
cooperatives historically has been written in one, or a combination of, the
following places: discrete contracts, the bylaws, the articles of incorpora-
tion, or the separate membership agreements.268 These contracts impli-
cate a deep and unavoidable interrelationship between the use and gover-
nance of a cooperative. The members' use of the cooperative directly
relates to the members' ownership of the cooperative because profit (sur-
plus) is allocated to members' capital accounts, and those accounts are
intended to be distributed or redeemed at a future time.269 Redemptions
in traditional corporate cooperatives, therefore, are treated somewhat
similarly to distributions from capital accounts in general partnerships
whether during winding-up or on an interim basis.27°

On the other hand, an LCA is an entity, just as partnerships and
LLCs are entities under modern law. 271 Historically, cooperative statutes
evolved to be corporate-based entities "to take advantage of the limited
liability and the formal structures for decision making available under
corporation law., 272 Furthermore, "[concerning] . . . decisions about day-
to-day management, such as hiring, firing, promotion, salaries of em-

266 UNIF. LTD. Coop. ASs'N ACT § 601(2)(C), 6A U.L.A. 226 (2008). For further

discussion of members' interests, see infra note 346 and accompanying text.
267 See supra notes 71, 82-86 and accompanying text (discussing cooperative

principles).
268 See Roberts-Caudle, supra note 265, at 11. For a discussion of a related aspect of

member contracts and the cooperative, see infra Part V.D.
269 See Roberts-Caudle, supra note 265, at 15. ("Most state [corporate cooperative]

statutes allow cooperatives through bylaws and other documents to control the
redemption of members' and former members' deferred patronage refunds.") (citing 14
NEIL E. HARL, AGRICULTURAL LAW § 131.04(2)(c), (e) (1993)). For further discussion of
redemptions, see infra Part V.C.4.a.

270 Cf. REv. UNIF. P'sHIP ACT § 807(b), 6 Pt. I U.L.A. 206 (2001). See infra Part

V.C.4.a.
271 Compare UNIF. LTD. Coop. ASS'N ACT § 105, 6A U.L.A. 168, with REv. UNIF.

P'simP ACT § 201, 6 Pt. I U.L.A. 91, and REv. UNIF. LTD. LIAB. Co. ACT § 104, 6B
U.L.A. 437 (2008).

272 Roberts-Caudle, supra note 265, at 7.
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ployees, expansion, [and] downsizing,... the cooperative operates like a
for-profit corporation.

' 273

Members, therefore, have an ownership relationship with the cooper-
ative entity similar to shareholders in corporations and limited partners in
limited partnerships. The quoted material is important for an additional
reason: It emphasizes that cooperative decision making in many, or even

274most, traditional cooperatives is structured in a centralized way.
ULCAA mandates centralized management at least simulating the corpo-
rate board structure.275 Such management is not inconsistent with unin-
corporated law. For example, LLCs may be manager managed, and oper-
ating agreements that establish a decision making system that simulates
corporate structure by establishing a board of directors is not uncom-
mon.

276

2. Structure and Interpretation: The Effect of Organic Rules

The governance structure ULCAA contemplates means that directors
manage the entity and the members own the entity. Members, however,

277contract for use of the entity. The membership relationships andgovernance of cooperatives, therefore, contain layers of interrelated but

273 Id

274 See infra Part V.E.3. Relatedly, hierarchical and representative centralized

management are hallmark characteristics of corporations, though the default provisions of
limited partnership law arguably invest more discretion and, thus, centralized
management authority in the general partner than corporations do in the board of
directors. According to Packel, "the avoidance of personal liability" and "continuity of
existence [of life]" are reasons for a cooperative to incorporate. PACKEL, supra note 50, at
33. These advantageous features are no longer limited to corporations and are reasons
why LLCs are popular. Packel also stated:

Most cooperatives, other than the labor unions, have preferred to
become incorporated. The lines of authority and the internal rights of
the members, as well as the relations of the cooperative to third
persons becomes much clearer and more certain with incorporation.
Incorporation tends to produce more orderly administration of the
affairs of the cooperative.

Id. at 34-35.
275 See UNIF. LTD. Coop. ASS'N ACT § 801, 6A U.L.A. 241 (2008); infra notes 523-

26 and accompanying text.
276 See, e.g., JEAN L. BATMAN, ADVISING THE SMALL BUSINESS: FORMS AND ADVICE

FOR THE LEGAL PRACTITIONER 255-307 (2007) (Form 7J: Operating Agreement Delaware
Series). The form agreement provides for a board of directors and officers. Illustratively,
it expressly provides for the election and qualification of directors. The directors are
elected at an annual meeting. See id. at 275.

277 See infra note 346 and accompanying text (discussing membership interests).
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discrete characteristics unique to cooperatives. ULCAA's interpretative
provisions and its organic rules' effect 278 reflect this layering. Moreover,
unlike general LLC law, which does not mandate centralized manage-
ment or a board structure, ULCAA does mandate such a structure. The
purpose of the mandate is to imbue the LCA with the cooperative prin-
ciple of democratic control by members as currently interpreted in the
dominant corporate cooperative context. In effect, ULCAA hard wires a
board structure (making the board structure mandatory) in an attempt to
assure that an LCA is a kind of cooperative in more than name alone.279

Unfortunately, both the mandatory provisions and the cooperative prin-
ciples reflected add to the number of provisions contained in ULCAA
and may complicate its interpretation. In turn, the complication empha-
sizes the importance of proper planning and drafting.28°

Section 113 of ULCAA is captioned "Effect of Organic Rules";28 1

section 110 of ULPA is captioned "Effect of Partnership Agreement;
Nonwaivable Provisions" ;282 and section 110 of RULLCA is captioned
"Operating Agreement, Scope, Function, and Limitations. '" 28 3 Although
the corresponding sections share a similar purpose, section 113 of
ULCAA operates in a differently nuanced way because of the nature of a
cooperative and the addition of cooperative principles.28

278 See infra notes 286-93 and accompanying text (discussing organic rules).
279 Corporate cooperative statutes also use mandatory provisions that reflect

cooperative principles. As of 1982, the corporate cooperative statutes of thirty-two states
defined cooperative as "doing business on a cooperative plan." BAARDA, supra note 96,
at 19-20.

280 Although in a different context (a discussion of cooperatives and antitrust law),
the following quote underscores the importance of careful planning and drafting:

In order to avoid misunderstandings by members, by customers,
by the public, it is important that the constitution and bylaws be
carefully drawn so as to express in full the purposes of the association
and every agreement underlying its organization. This is advisable
everywhere. . . .The fundamental propositions must be framed that
even a judge not versed in business will be able to understand the
plan.

Gilbert H. Montague, "Cooperation" and the Anti-Trust Laws, 63 ANNALS AM. ACAD.
POL. & Soc. Sci. 69, 71 (1916) (quoting ARTHUR J. EDDY, THE NEW COMPETITION
(1915)); cf Randy E. Dunn & James B. Dean, "1001 Questions" Concerning Bylaws of
Agricultural Cooperatives, 4 AGRIC. L.J. 297 (1982).

281 UNIF. LTD. Coop. Ass'N AcT § 113, 6A U.L.A. 176 (2008).
282 UNIF. LTD. P'sHIP Acr (2001) § 110, 6A U.L.A. 378 (2008).

283 REv. UNIF. LTD. LIA. Co. AcT § 110, 6B U.L.A. 442 (2008).
284See UNIF. LTD. Coop. Ass'N AcT § 113(a), 6A U.L.A. 176.
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Section 113 of ULCAA contains four subsections. By way of over-
view, subsection (a) states, in part: "Unless required, limited, or prohi-
bited by this [Act], the organic rules may provide for any matter concern-
ing the relations among the members of the association and between the
members and the association, the activities of the association, and the
conduct of its activities. 285

The textual language following the introductory phrase is similar in
function, operation, and scope with both ULPA and RULLCA.286 Simply
stated, this language means that the organic rules govern the internal af-
fairs of an LCA.

Section 1 13(a)'s introductory phrase differs from those in ULPA or
RULLCA. The introductory phrase's language is significant in the me-
chanical operation of the balance of section 113 as well as having inde-
pendent substantive significance. The phrase reads, "Unless required,
limited, or prohibited by this [Act].... 287 Two subsections follow the
general statement. Those subsections identify sections distributed
throughout ULCAA that contain specific restrictions on the flexibility
inherent in the organic rules as stated generally in subsection (a).288

Subsection 113(b) identifies provisions that can be varied only in the
articles of organization. 289 Subsection 113(c) identifies provisions that
may be varied anywhere in the organic rules, that is, either in the articles
of organization or the bylaws.29 Unlike RUPA, ULPA, and RULLCA,
the specific provisions identified in subsections 113(b) and (c) in
ULCAA do not contain the operative text of the restrictions and limita-
tions. Thus, subsections (b) and (c) operate more like corporate law sta-
tutes, which (mostly) list what can be varied in the articles of incorpora-

285 Id
286 Compare id with REv. UNIF. LTD. LIAB. Co. AcT § 110, 6B U.L.A. 442, and

UNIF. LTD. P'sinp. AcT (2001) § 110, 6AU.L.A. 378.287 UNIF. LTD. CooP. ASS'N Acr § 113(a), 6A U.L.A. 176 (2008). The
corresponding phrase in RULLCA is, "Except as otherwise provided in subsections (b) or
(c)...." REv. UNIF. LTD. LiAB. Co. Acr § 110(a), 6B U.L.A. 442 (2008). The
corresponding phrase in ULPA is "Except as provided in subsection (b) .... UNIF. LTD.
P'stup Acr (2001) § l10(a), 6A U.L.A. 378. Note, by comparison, that RULLCA and
ULPA attempt to list comprehensively and conclusively what cannot be varied or what
may be varied only within prescribed limits, and ULCAA does not follow that scheme.

288 See UNIF. LTD. Coop. ASS'N ACT § 113(b)-(c), 6A U.L.A. 176-77 (2008).
289 See id § 113(b), 6A U.L.A. 176.
290 See id. § 113(c), 6A U.L.A. 177.
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tion, rather than like unincorporated laws, which list what cannot be
varied.

291

Subsection 113(d) is categorically similar to subsections (b) and (c),
but is different in kind from them. This subsection simply cross-
references the requirement that the organic rules must address member
contributions. Subsection 1 13(d) is different in kind from subsections (b)
and (c) because it neither identifies a section, nor purports to limit the
terms of the organic rules; instead, it identifies the only place in ULCAA
where a topic is required to be addressed by the organic rules without a
default.292 Subsection (d) also serves as an example of a mandatory pro-
vision required under subsection (a)'s introductory clause. More precise-
ly, contributions must be addressed by the terms of the organic rules, but
the substance of terms themselves is not circumscribed.

As described in this Article so far, the parsing of section 113 yields:
first, the background law of LCAs, like other state law unincorporated
organizations, is contractual and, as a result, "[u]nless required, limited,
or prohibited by this [Act]," the parties have contractual freedom to de-
cide matters not addressed in ULCAA (or where there is a gap in its pro-
visions).293 Second, subsections (b) and (c) identify specific sections of
ULCAA that contain limitations on the contractual freedom inherent in
subsection (a). These latter subsections are helpful in understanding the
operation of subsection (a) and, in addition, should help practitioners use
the Act more efficiently.

Two other interpretive matters require further discussion. While sub-
sections (b) and (c) identify express limitations, they do not identify all
required provisions as set out by subsection (a)'s introductory clause. In
addition, many of ULCAA's provisions expressly contain the phrases

291 Compare REv. UNIF. P'siP AcT § 103, 6 Pt. I U.L.A. 73-74 (2001), with REv.

MODEL Bus. CORP. Acr § 2.02 (2008).
292 ULCAA does address the form, manner, and valuation of contributions. See infra

notes 387-94 and accompanying text (discussing ULCAA sections 1001 through 1003).
293 Perhaps as importantly, it also avoids a nettlesome dormant preemption

interpretation that requires the statute give express permission in order for the organic
rules (or members) to even address a topic. For example, the Minnesota Cooperative
Association Act has provisions about member-control agreements. See MINN. STAT. ANN.
§ 308B.627 (West 2004); see also REv. MODEL Bus. CORP. ACT § 7.32 (2008)
(shareholder agreements). ULCAA does not contain those provisions. Nonetheless, the
general rule in ULCAA section 113(a) is intended to mean that the organic rules can
address member-control agreements, and in absence of prohibitions in the organic rules,
individual members are not prohibited from entering such agreements. See UNIF. LTD.

Coop. ASS'N AcT § 113(a), 6A U.L.A. 176 (2008). Other law (including, perhaps, equity)
is left to govern those agreements as may be appropriate in the context of an LCA.

SPRING 2009

HeinOnline  -- 44 Real Prop. Tr. & Est. L.J. 113 2009-2010



114 44 REAL PROPERTY, TRUST AND ESTATE LAW JOURNAL

"unless the organic rules otherwise provide, 294 or "unless the articles of
organization otherwise provide., 295 Those provisions are not identified in
subsections (b) and (c) because they do not contain any limitation on
what the organic rules may supply as terms.

The provisions that contain the phrases "unless the organic rules
otherwise provide" or "unless the articles of organization otherwise pro-
vide" appear in provisions where the flexibility under the general rule of
subsection (a) would apply even without the phrase. The phrase empha-
sizes inherent flexibility and provides certainty of interpretation where
used.296 The use of such phrases is unique to the ULCAA as compared to
other uniform unincorporated acts, which use the section addressing the
effect of the operating agreement purportedly to identify all "nonwaiv-
able" provisions.29 7 In that regard, ULCAA imports notions of drafting

294 E.g., UNIF. LTD. Coop. ASS'N ACT § 515(a), 6A U.L.A. 222 (2008) (stating, in

part: "[U]nless the organic rules otherwise provide, voting by a proxy at a members
meeting is prohibited.").

295E.g., id § 504 (stating, in part: "[U]nless the articles of organization otherwise
provide, a debt obligation, or other liability of a limited cooperative association is solely
that of the association.").

296 Cf UNIF. LTD. Coop. ASS'N ACT § 113(a), 6A U.L.A. 176.
297 The express language of RULLCA states:

(a) Except as otherwise provided in subsections (b) and (c), the
operating agreement governs:
(1) relations among the members as members and

between the members and the limited liability
company;

(2) the rights and duties under this [act] of a person in the
capacity of manager;

(3) the activities of the company and the conduct of those
activities; and

(4) the means and conditions for amending the operating
agreement.

REV. UNIF. LTD. LIAB. Co. ACT § 110(a), 6B U.L.A. 442 (2008).
This contrasts with ULCAA's corresponding language which states:

(a) The relations between a limited cooperative association and
its members are consensual. Unless required, limited, or prohibited
by this [act], the organic rules may provide for any matter concerning
the relations among the members of the association and between the
members and the association, the activities of the association, and the
conduct of its activities.

UNIF. LTD. Coop. A'SSN ACT § 113, 6A U.L.A. 176 (2008).
The corresponding provision in ULPA states:

(a) Except as otherwise provided in subsection (b), the
partnership agreement governs relations among the partners and
between the partners and the partnership. To the extent the
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style from "alternative entity statutes" from Delaware and corporate
law.298 Generally, ULCAA provisions that do not contain the phrase "un-
less otherwise provided" remain subject to the broadly flexible rule of
subsection (a) which, in relevant part, states: "Unless required, limited,
or prohibited by this [Act], the organic rules may provide for any matter
concerning the relations among the members of the association and be-
tween the members and the association, the activities of the association,

,,299and the conduct of its activities.
The final analytical issue addressed in this portion of the Article, is

the rubric used for identifying ULCAA requirements in the absence of
either an express limitation or a confirmation that the provision is a de-
fault rule. The determination of what is required is a matter of interpreta-
tion on a provision-by-provision basis. The determination, however, is
unambiguous for most provisions. For example, ULCAA frequently uses
the words "shall''300 or "must, 30 ' without the clause "unless otherwise
provided 30 2 to indicate that the text in which it appears is required. 30 3

partnership agreement does not otherwise provide, this [Act] governs
relations among the partners and between the partners and the
partnership.

UNIF. LTD. P'sHnP ACr (2001) § 110(a), 6A U.L.A. 378 (2008).
The Revised Uniform Unincorporated Nonprofit Associations Act arguably adopts a

style closer to ULCAA than to RULLCA or ULPA. See REVISED UNINCORPORATED
NONPROFIT Ass'NS Acr (2008), http://www.law.upenn.edu/bll/archives/ulc/hunaa/
2008_amdraft.pdf (last visited May 31, 2009).

298 Illustratively, the Delaware Limited Liability Company Act states: "Unless
otherwise provided in the limited liability company agreement, a member or manager of a
limited liability company .. " DEL. CODE ANN. tit. 6, § 18-407 (2005) (emphasis added).

This approach may have marginal advantages of efficiency in the opinion process
because sections that include the "unless" preface may be cited authoritatively without
the additional necessity of citing (and perhaps discussing) the broader general rule.

RMBCA, for example, states:
(a) Except as otherwise provided in this section, a corporation

may indemnify an individual... if:...
(2) he engaged in conduct for which broader

indemnification has been made permissible or
obligatory under a provision of the articles of
incorporation (as authorized by section
2.02(b)(5)) ....

REv. MODEL Bus. CORP. ACT § 8.51(a) (2008) (emphasis added) (section 2.02 is
captioned "Articles of Incorporation").

299 UNIF. LTD. Coop. Ass'N ACT § 113(a), 6A U.L.A. 176 (2008).
30See, e.g., UNIF. LTD. Coop. Ass'N AcT §§ 508, 1207, 6A U.L.A. 216, 285.
301 See, e.g., id. §§ 113(d), 501, 6A U.L.A. 178, 208.

302See supra note 296 and accompanying text.
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ULCAA also expresses required prohibitions by using the term "may
not,". "may only," and, infrequently, close derivations on those

304phrases.
Perhaps the most difficult interpretive issues raised by the word re-

quired are provisions styled as unmodified declarative statements in
ULCAA. Such statements appear, for example, in the filing and other
administrative provisions. 305  Section 120 captioned, "Service of
Process," exemplifies such a provision. Although not expressly stated as
mandatory, service of process nonetheless is required. This particular
section is required for two independent reasons. The first reason does not
rely on the word required. Simply, section 113(a)'s general rule of flex-
ibility does not apply because it is not the kind of "activities of the asso-
ciation" that are susceptible to members' agreement.306 Even RULLCA's
approach of identifying mandatory rules (through exclusion) does not
include the parallel service of process as an exception to its general
rule.30 7 The second reason service of process is mandatory under
ULCAA is because, unlike RULLCA, ULCAA subsection 113(a) con-
tains the introductory clause "[u]nless ... required., 30 8

As a practical matter, recognizing where interpretation of the
"[u]nless ... required.. ." phrase will even be an issue is helpful. First,

303 See NAT'L CONF. OF COMM. ON UNIF. STATE LAWS, DRAFTING RULES, Rule 203,

at 7 (2006) [hereinafter DRAFTING RULES].
304 Id. Rule 204, at 7. The word "may" is used frequently in ULCAA. There are at

least three meanings of the word "may" that are relevant:
(1) "To be allowed or permitted...";
(2) "[u]sed to indicate a certain measure of possibility," like in

having a choice among alternatives;
(3) "[t]o be obliged; must."

THE AMERICAN HERITAGE DICTIONARY 1112 (3d ed. Houghton Mifflin Co. 1992).
The use of "may" in ULCAA conforms with (1) above, though sometimes with the

additional gloss of a possible sense of (2). See generally NCCUSL DRAFTING RULES,

supra note 303, Rule 203, at 7. In ULCAA, "may" is frequently used to confirm a power
that often would exist by applying section 113(a). The convention used in uniform
projects is to use "must" or "shall," but not "may," to mean "to be obliged." Id. at Rule
203(d). The word "may" itself does not typically cause ambiguity. Instances in which a
declarative statement without modification uses the term "may," however, might require
statutor interpretation based on context.

3°5See UNIF. LTD. Coop. ASS'N ACT § 120, 6A U.L.A. 185-86 (2008).
306Id. § 113(a), 6A U.L.A. 176.
307 Compare REv. UNIF. LTD. LIAB. Co. ACT § 110(c), 6B U.L.A. 442-43 (2008)

with REv. UNIF. LTD. LAB. Co. AT § 116, 6B U.L.A. 454-55 (2008).
3 08 UNIF. LTD. Coop. ASS'N ACT § 113(a), 6A U.L.A. 176.
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interpretive questions will arise only where the LCA's prospective mem-
bers want to pursue a course of action that would be outside the activity
the declatory provision contemplates. That is, if the provision is assumed
to be mandatory, and it is not inconsistent with the desired course of ac-
tion, interpretation is not necessary. Second, if interpretation is neces-
sary, the determination of whether the provision is required will be de-
termined within the entire context of ULCAA, the general policies of
cooperative principles, and perhaps within the unique factual planning
context. Therefore, any ambiguity or uncertainty on the margin allows,
and implicitly directs, planners and judges to account for whether a pro-
vision should apply within the unique context of the factual circum-
stances surrounding a given LCA.

The practical necessity to interpret required as used in subsection
113(b) (even in limited circumstances), on one hand, reflects the fluid
nature of cooperative law and the meaning of "operating on a coopera-
tive basis" under other law as they continue to evolve over time. In that
regard this relatively small measure of uncertainty allows the expansion
joint for the continuing development of cooperative jurisprudence, poli-
cy, and philosophy as applied to this new type of cooperative entity. Fi-
nally, it encourages planners to carefully weigh derivation from provi-
sions that, in many instances, may reflect underlying cooperative prin-
ciples.3°

On the other hand, the necessity to resort to even-reasoned interpre-
tation in order to determine whether a provision is required by the
ULCAA can be perceived as a weakness in the Act. If it is a weakness,
however, it is not fatal. After all, the same kind of weakness appears in
aggravated form in corporate statutes.31°

309 This ambiguity is neither as artful nor, probably, as well conceived, as the one in
Restatement (Second) of Contracts, on which Grant Gilmore observed: "This may well be
all to the good. A wise draftsman when he is dealing with novel issues in course of
uncertain development, will deliberately retreat into ambiguity." GRANT GILMORE, THE
DEATH OF CONTRACT 76 (1974).

310 Sometimes it proves difficult to determine, based on the text alone, whether a
provision is mandatory under corporate law. In the case of corporate law, a typical
statement about interpretation is something like, "[t]hus, under the Organic Statutes
governing business corporations, most rules are Mandatory Rules." KEATINGE &
CONAWAY, supra note 169, § 2.2, at 23 (emphasis added). Corporate statutes, however, do
not contain the equivalent of ULCAA subsection 113(a), which at least tempers how
interpretation is approached. The trend in unincorporated entities, which are in large
measure based on contract, is toward "increased flexibility." Id The Official Comments
to RULLCA state that a "limited liability company is a creature of contract as well as a
creature of statute." REv. UNIF. LTD. LIAB. Co. ACT §§ 110 cmt., 112 cmt. d, 6B U.L.A.
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B. The Life Cycle: Formation, Dissociation, Dissolution, and
Winding-Up

1. Formation and Admission of Members

The policy issues concerning how an LCA comes into being under
ULCAA run surprisingly deep. The issues are an aggravated version of
similar issues in other unincorporated entities, like LLCs, and all revolve
around the core definition of the entity. In the context of the LLC, the
question is whether an LLC can be formed without members-framed as
whether a "shelf' LLC can exist.31' In the context of traditional coopera-
tives, the question is whether a cooperative may exist separate and apart
from its "cooperators. 312 Different types of entities and different acts

444, 451 (2008). Both ULCAA and RULLCA share similar interpretive issues.
ULCAA's approach is different than RULLCA's approach, in part, because of the greater
structural requirements caused by the necessary inclusion of at least some cooperative
principles in ULCAA, such as a board structure.

311 In an article explaining RULLCA, its Reporters stated:

In practice, many attorneys (and their clients) wish to have a
limited liability company formed and on the public record while the
relevant deal coalesces-i.e., before the precise identity and
relationship of the members has been finally determined. In theory,
according to some advisors to the Drafting Committee, a member-
less LLC is an oxymoron and having an LLC waiting "on the shelf'
for the members to be identified is an example of "corpufuscation" of
partnership law.

Daniel S. Kleinberger & Carter G. Bishop, The Next Generation: The Revised Uniform
Limited Liability Company Act, 62 Bus. LAW 515, 528 (2007) (citing Daniel S.
Kleinberger, The Closely Held Business Through the Entity Aggregate Prism, 40 WAKE
FOREST L. REv. 827, 872-73 (2005)).

"No issue roiled the drafting process to this Act more than the question of 'shelf
LLCs'...." Kleinberger & Bishop, supra, at 528 (citations omitted). The article also
noted: "Other 'theorists' point out that the LLC departed from its partnership moorings
when LLC statutes recognized the single-member LLC." Id at 528, n.74 (citation
omitted).

312 Historically, corporate cooperative statutes reached a different compromise than

unincorporated statutes on the chicken-and-egg issue of members before, during, or after
the formation process because a corporation, as the prototypical entity, can "exist"
without owners. The tact the older statutes took was to require multiple organizers. As of
1982, Baarda's article on farmers cooperatives stated:

[A]nd 80 statutes set a minimum number of persons or
associations that may incorporate a cooperative association . ..

Mississippi [] has a minimum of 5 for associations for growing,
breeding, selling, and handling livestock or poultry, as opposed
to 20 for associations organized for other purposes under the
same statute.
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have reached different compromise solutions.313 In addition to these
jurisprudential issues, practical issues of efficiency exist. 314

ULCAA adopts a "back to the future" compromise concerning the
necessity of members for organization and recognition by the state. The
compromise is that an LCA is permitted to have one organizer,315 but
must have at least two patron members to commence business.316 This
system is similar to the historical compromise made by corporate law,
and with it comes a disadvantage inherent in the older corporate sta-
tutes.

317

With one exception, single member LCAs are not allowed.31 8 The
one exception to the two-patron-member requirement is when the single

The majority of statutes, 48, set a minimum of 5
incorporators.

Baarda, supra note 90, § 7.01.03, at 35. Apparently, these statutes rely on the fiction that
a large number of incorporators or organizers somehow reflect a core of future
cooperators (members).

Another type of historical compromise is retained in the Tennessee Processing
Cooperative Law which requires a cooperative plan and further requires the Tennessee
Commissioner of Agriculture to approve the articles. See TENN. CODE. ANN. § 43-38-
201, -203(g) (2007). See also infra State Comparison Chart, Appendix, "Scope."

Finally, while not entirely on point, many corporate farmers' cooperative statutes
have a definitional requirement that the corporation be operated on a cooperative plan.
See Baarda, supra note 90, § 3.02, at 19. See, e.g., infra State Comparison Chart,
Appendix.

313 Compare REV. UNIF. LTD. LIAB. Co. ACT § 201, 6B U.L.A. 456 (2008), with

UNIF. LTD. LIAB. Co. ACT § 202, 6B U.L.A. 574 (2008).
314 See infra notes 315-17 and accompanying text.

315 See UNIF. LTD. COOP. ASS'N AcT §§ 102(21), 301, 6A U.L.A. 161, 195 (2008)

(stating the organizer must be an individual).
316 See id. § 501, 6A U.L.A. 208.

317 The ULCAA compromise is that an LCA have at least two patron members to do

business. See id. Older corporate law often required a minimum amount of paid-in capital
to conduct business. See, e.g., BAYLESS MANNING & JAMES J. HANKS, JR., MANNING'S

LEGAL CAPITAL (3d ed. 1990). The two solutions are similar because they are a condition
subsequent to the filing of the required document with the state. This creates another due
diligence step concerning "validly formed" and "authorized to do business." But see
UNIF. LTD. Coop. Ass'N ACT § 206, 6A U.L.A. 191 (discussing certificate of good
standing). Note that ULCAA adopts a "certificate of good standing" provision as opposed
to the more modern "certificate of existence" approach. See REv. UNIF. LTD. LIAB. Co.
AcT § 208, 6B U.L.A. 465.

318 See UNIF. LTD. Coop. Ass'N ACT § 1202, 6A U.L.A. 280 (providing a ninety-day

period in which to admit a member after the dissociation causing the association to have
less than two members); UNIF. LTD. P'smrp ACT (2001) § 801, 6A U.L.A. 466 (2008)
(providing similar result).
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member is another cooperative. Cooperative is defined as "a limited co-
operative association or an entity organized under any cooperative law of
any jurisdiction.,

319

An LCA is recognized upon the filing of the articles of organization
with the secretary of state.32 Because ULCAA mandates a board of di-
rectors, the balance of the provisions concerning an association's organi-
zation is analogous to corporate law. For example, ULCAA charges the
initial board of directors or, in its absence, the organizer, with holding an
organizational meeting to admit members321 and complete other organi-
zational functions consistent with the filed articles of organization.
Otherwise, a person becomes a member: (1) "as provided in the organic
rules, 322 (2) "as the result of a merger or conversion, 323 or (3) by the
other members' unanimous consent.

2. Dissociation, Dissolution, and Winding- Up

Little novelty exists in ULCAA's dissociation provisions. The provi-
sions are consistent with other acts, under which other unincorporated
entities are organized, and are derived closely from other uniform unin-

325corporated acts. A member is dissociated by its express will or upon
the occurrence of events specified in section 1101. Upon dissociation the
member ceases to have any of the rights of being a member and holds its
financial rights326 as a transferee.3  The biggest distinction between
ULCAA and the other acts is that the authority vested in the partners,
members, or managers under the other acts is exercised by the board of
directors under ULCAA.328

Another distinction between ULCAA and the other uniform unincor-
porated acts is that, under ULCAA, dissociation upon a member being
adjudged incompetent is not automatic but requires action by the board

319 UNIF. LTD. Coop. Ass'N ACr § 102, 6A U.L.A. 160.
320 See id § 302(c), 6A U.L.A. 196.

321 See id. § 303, 6A U.L.A. 197.

322 Id. § 502(1), 6A U.L.A. 208.

323 Id. § 502(2), 6A U.L.A. 208.
324 See id. § 502(3), 6A U.L.A. 208.

325 See REv. UNIF. P'SHIP ACr art. 6, 6 Pt. I U.L.A. 163-64 (2001); UNIF. LTD.

P'sHIP AcT (2001) art. 6, 6A U.L.A. 450-60 (2008); REv. UNIF. LTD. LIAB. Co. AcT art.
6, 6B U.L.A. 502-05 (2008).

326 See UNIF. LTD. Coop. ASS'N AcT §§ 601(2), 603, 6A U.L.A. 226, 228 (2008).

327 See id. § 1102, 6A U.L.A. 278-79.
328 See id. § 1 101(d)(4), 6A U.L.A. 276-77.
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of directors. As in LLCs, for example, a member's death does not cause
automatic dissolution.1

29

The dissolution and winding-up process contains provisions general-
ly consistent across all types of entities. For example, ULCAA provides
an association may be dissolved four ways: voluntarily, 330 nonjudicial-
ly,331 judicially,332 and administratively. 333 Further, and similar to other
unincorporated entity law, nonjudicial dissolution occurs, inter alia,
when only one patron member remains unless the association admits
another patron or investor member within ninety days. 334 Moreover,
ULCAA provides for the winding-up of an LCA upon dissolution, the
distribution of its assets, court supervision for winding-up, if necessary,
and the disposition of claims against the dissolved association.335

ULCAA provides a mechanism for the association to cut off claims
by "known" and "other" claimants similarly to RULLCA, ULPA, and
corporate law.336 Like corporate law, 337 ULCAA contains a section, in
addition to those for known and other claimants, specifically authorizing
a court proceeding to determine adequate security for unknown or con-
tingent claims and claims based on events occurring after dissolution. 338

The purpose of this section is to allow the dissolved association to distri-
bute remaining assets confidently and to protect the recipients of those
assets from recovery by claimants of the association.

Section 1010 is the one novel provision regarding distributions when
compared to organizational law, generally. 339 All of section 1010 is
bracketed meaning that adopting jurisdictions should consider, but not
necessarily adopt, the provision. Section 1010 recognizes that some state

329 See id § 1101(d)(4)(E), 6A U.L.A. 277.
330 See id §§ 1204-05, 6A U.L.A. 282-283.

331See id § 1202, 6A U.L.A. 280.

332See id § 1203, 6A U.L.A. 281.
333See id § 1211, 6A U.L.A. 290.

334 See id. § 1202(3), 6A U.L.A. 280. Observe that this provision is asymmetrical
with the requirement that there be two patron members to commence business under
section 501. See supra note 316 and accompanying text. This result, though somewhat
unusual, is intended because of the notion of cooperation during the process of initially
organizing an LCA.

335 See UNIF. LTD. COOP. ASS'N AcT §§ 1206-1210, 6A U.L.A. 284-89 (2008).
336 See id. §§ 1208-1209, 6A U.L.A. 286-88.
337 See id § 1210 cmt., 6A U.L.A. 289.
338 See id § 1210, 6A U.L.A. 289.
339 See id. § 1010, 6A U.L.A. 274.
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cooperative statutes contain an exception from the state's unclaimed
property law for cooperatives. 340 The exceptions, when applicable, gen-
erally allow a cooperative to distribute unclaimed property to a charity
rather than to the state.34' Section 1010 does not contain substantive con-
tent; rather, it incorporates the provision contained elsewhere in the law
of the adopting jurisdiction and makes the provision expressly applicable
to an LCA organized under ULCAA. 342

Finally, ULCAA permits, but does not require, an LCA that is dis-
solved, or is about to dissolve, to deliver a statement of dissolution to the
secretary of state for filing 343 and a statement of termination when
winding-up has been completed. 344 These statements provide a public
record of the association's status.345

C. Financial Rights: Allocations, Contributions, and Distributions

1. Introduction and Background

Members' financial rights in an LCA are one of three defined sub-
parts of a membership interest. 346 Simply, they are the member's rights to
participate in allocations of profits and losses of the association and in
distributions made by the association and are distinguishable from
amounts receivable by a patron member under a marketing contract.347

The default rule under ULCAA is that financial rights may be transferred

340 See, e.g., OR. REv. STAT. § 62.425 (2007).

341See UNIF. LTD. COOP. ASS'N Acr § 1010, 6A U.L.A. 274 (2008).
342 See id. ("A limited cooperative association may distribute unclaimed property,

distributions, redemptions, or payments under [reference to the appropriate provision in
the law governing cooperatives not formed under this [act] in this state].").

The incorporation of another statute by cross reference in ULCAA section 1010 is
similar to the method used for state antitrust or restraint-of-trade laws and state securities
regulation. See infra Parts V.H.1.-V.H.2.

343See UNIF. LTD. Coop. ASS'N Acr § 1214, 6A U.L.A. 293. Cf. UNIF. LTD. P'sHIP
Acr (2001) § 203, 6A U.L.A. 397-98 (2008) (statement of termination). IJLCAA, unlike
the other uniform unincorporated acts, does not contain statements of authority because
of ULCAA's centralized management architecture. See, e.g., REv. UNIF. LTD. LIAB. Co.
ACT §§ 302-303, 6B U.L.A. 472-75 (2008).

344See UNIF. LTD. Coop. ASS'N AcT § 1215, 6A U.L.A. 293-94.
345ULCAA does not contain provisions governing notice. The effect of filing

statements is left to other law.
346 The others are governance rights and "the right or obligation, if any, to do

business with the limited cooperative association." UNIF. LTD. COOP. ASS'N AcT § 601,
6A U.L.A. 226 (2008).

347See id § 102(11) and cmt., 6A U.L.A. 160, 162.
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to, and held by, a transferee.348 The judgment creditors' exclusive reme-
dy is a charging order.349 In effect, financial rights are very much like
transferable interests in other unincorporated entities.35° In operation,
financial rights are similar to membership interests, stock, and capital (or
equity) accounts in traditional cooperatives.351

Allocations to member capital accounts in an LCA are central to un-
derstanding members' financial rights; they serve the same functional
purpose and operate roughly the same as allocations in other unincorpo-
rated entities. 3 2 Importantly, as discussed later, they also play a key role
under ULCAA to integrate cooperative principles within the Act. 353

These principles mandate ULCAA detail allocations in a far more de-
tailed way than other unincorporated statutes.

The vast majority of cooperatives in operation today are formed un-
der statutes solidly grounded in corporate concepts and, correspondingly,
are taxed under special provisions of corporate tax law for purposes of

348See id. § 603 and cmt., 6A U.L.A. 228-3 1.
349See id. § 605, 6A U.L.A. 233-34. The charging order provision is RULLCA

section 503. It is noteworthy that ULCAA contains a separate section on voluntary
security interests and setoffs. See UNIF. LTD. Coop. Ass'N AcT § 604, 6A U.L.A. 232.

350See, e.g., REV. UNIF. LTD. LIAB. Co. AcT §§ 501, 502(a), 6B U.L.A. 496 (2008).
351 Jerry Voorhis has stated:

"American Cooperatives," states . . . [A]ny business whose
purpose is to make a profit for one group of people, its stockholders,
out of the sale of goods and services to other people, its customers, is
not a cooperative. Neither is any business whose owners are not the
same people who are its patrons or the users of its services.

ACCOUNTING AND TAXATION FOR COOPERATIVES 7-8 (Touche Ross & Co., 4th ed. 1978).
352 See REV. UNIF. P'sHIP ACT § 401(a), 6 Pt. I U.L.A. 133 (2001) (discussing

member's capital account). The character of member equity in cooperatives for
accounting purposes has received a great deal of recent attention by both the Financial
Accounting Standards Board (FASB) and the International Accounting Standards Board
(IASB). The issue highlights the general similarity of accounting for equity in corporate
cooperatives and unincorporated entities. A roundtable meeting with FASB and IASB
was held on September 8, 2008.

According to an electronic message to members of the National Society of
Accountants for Cooperatives (NSAC) sent by its president, Greg Taylor, on September
25, 2008, NSAC was asked to assist FASB and IASB "reach a consensus theory" on
member equity. Interestingly, the request reportedly extended beyond cooperative
accounting: "[Flor revisions that work, not only for cooperatives, but also for other
entities; Limited partnerships, S-Corps, etc. that have similar pass-thru residual
capital .. " Email from Greg Taylor, President, National Society of Accountants for
Cooperatives, to members (Sept. 25, 2008) (emphasis added) (on file with author).

353 See infra Part V.C.3(a)-(b).
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federal income taxation.354 The mechanisms and nomenclature used to
provide a single-level tax (avoiding taxation at the cooperative entity
level) in the corporate scheme is based not on member recognition upon
allocation as it is in partnership taxation,355 but also by allowing an enti-
ty-level deduction upon distribution.356 The member must consent to one
of three permitted ways to take the amount allocated into its income.357

This adds orders of magnitude to the complexity required for the reten-
tion of earnings by a corporate cooperative on a tax-free basis. In effect,
the mechanism for retention of earnings on a tax-free basis for corporate
cooperatives uses the legal fiction of a deemed distribution taxable to the
member followed by a deemed recontribution by the member to the cor-

358porate cooperative. In turn, when these recontributed amounts are fi-
nally distributed, they are treated for both tax and state law purposes as
redemptions or retirement of equity.359

354 See supra Part lH.C.
355 PENNELL, POSTLEWAITE & WILLIS, supra note 168, 10.01, at 10-4.
356 See supra notes 151-52 and accompanying text.

357 The three ways are: by written consent, by becoming or remaining a member
when a bylaw provides that membership in the cooperative constitutes consent and the
member has received notice of the bylaw, or by cashing a qualified check that contains a
statement that endorsement will constitute consent. See I.R.C. § 1388(c)(2).

358 For example, a USDA publication describes the effect of "written notice of
allocations" as follows: "Payment [of patronage refunds] through such a written notice
was considered payment in money to the patron, followed by either reinvestment in the
cooperatives' capital or a loan to the cooperative. [Even before the formal definition of a
written notice of allocation in the Code.]." Donald A. Frederick, Income Tax Treatment of
Cooperatives: Distribution, Retains, Redemptions, and Patrons' Taxation, USDA Coop.
INFO. RPT. 44, pt. 3, at 27 (2005), available at httpJ/www.rurdev.usda.gov/rbs/pub/
cir443.pdf.

359The nonprofit notion is embedded in the idea of cooperatives as mutual
organizations. See supra notes 65-66 and accompanying text. Historically, therefore, the
term refund was used instead of distribution. A comprehensive composition of state
incorporation statutes for farmers cooperatives published in 1982, for example, stated:

The form in which patronage refunds are paid is specifically
mentioned in 29 statutes ....

Thirteen statutes list several different forms in which patronage
refunds may be given to patrons. Provisions include cash, credits,
capital stock, certificates of interest, revolving fund credits, letters of
advice, and other securities or certificates issued by the association or
another association.

BAARDA, supra note 96, § 14.03.12, at 99.
There is no evidence, however, that the Rochdale Society used these terms in the

nineteenth century. See generally supra notes 79-80 and accompanying text.
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In operation, then, the corporate treatment of deductions and recon-
tributions in corporate-styled cooperatives (broadly and at a level of
gross generality) simulates partnership allocation operationally, as well
as for income tax and accounting purposes.36 Unfortunately for purposes
of ULCAA, the corporate tax nomenclature is ubiquitous even if unde-
fined in state cooperative statutes. Reconciling this common language of
cooperatives with ULCAA's unincorporated approach was an ongoing
thematic current in the ULCAA drafting process through and including
amendments during the ULC's 2007 Annual Meeting when ULCAA was
finally promulgated. 36' This general background is helpful to appreciate
and better understand ULCAA because the reconciliation animates
ULCAA's contribution, allocation, and distribution provisions. Making
sense out of statements like one quoted in the next subpart of this Article
that a "per unit retain allocation is a distribution"362 is necessary.

Financial rights are, at base, a capital accounting concept that in-
cludes member contribution, allocations of profits and losses, and distri-
butions.

2. Capital and Contributions

a. More Background: Capital Accounting in Traditional
Cooperatives

Traditional cooperatives, just like other business organizations, re-
quire capital for the purchase of assets and for working capital.363 Under
most business models, capital is obtained or derived from one or more of
three sources:

(1) Owners investing in a business serving other people
and who expect a return on their investment (equity);
(2) Creditors lending money to a business in return for
the payment of an interest rate the organization is willing
to pay (debt);

360 Cf. REv. UNIF. P'sHiP AcT § 401(a), 6 Pt. I U.L.A. 133 (2001).
361 See NCCUSL 2007 Annual Meeting Minutes, Third Session, Uniform Limited

Cooperative Association Act, July 28, 2007, 284-90 (on file with Tom Geu).
362 Infra note 384 and accompanying text (emphasis added).

363 See C. H. Kirkman, Jr., Understanding Your Cooperatives, USDA Coop. INFO.

RPT. 6, at 37-39 (1979).
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(3) Customers willing to pay for goods and services
delivered to them at prices that provide a profit (retained
earnings).36

A significant difference between cooperatives and other forms of
business entities is that the primary customers (patrons and users) of a
cooperative are also its owners (the members).365 As a result, members
are often the primary ultimate source, if not the only source, of the coop-
erative's invested or retained equity.

A repeated theme in this Article is that, according to stated coopera-
tive principles, a cooperative's members provide the capital.36 Today,
however, even some traditional cooperatives obtain investment from
nonmember sources. Indeed, a few well-known cooperatives have used
nonmember investment, often through nonvoting instruments, such as
preferred stock.367 The distinction between ULCAA (as well as similar
unincorporated cooperative statutes) and traditional cooperative statutes
is that ULCAA specifically contemplates voting by nonpatron mem-
bers.368

A general discussion of how members of traditional cooperatives
provide capital to cooperatives is necessary to understand the cooperative

364 Id. at 37.
365 See infra note 382 and accompanying text; supra notes 71, 83, 264-67 and

accompanying text.
See supra notes 83-86 and accompanying text.

367 A news article, which reported on a House Agricultural Committee in 2003,

stated:
Hanson points out that under Minnesota's old cooperative law,

outside investment is possible. "Under many of the corporate
cooperative statutes, a cooperative can be financed by 100 percent
non-patron investment and under the commodity marketing act
statutes, preferred stock can have voting rights," he notes... "For
most corporate cooperatives, the amount of non-patron investment is
increasing and for some corporate cooperatives, as allowed by... the
corporate cooperative statutes of most states, the amount of non-
patron investment exceeds the amount of patron investment," he
writes.

Tom Bengston, The Latest New Generation Cooperatives, 188 NW. FIN. REv. 21 (2003).
368 Participation in a cooperative by nonpatron investors may cause an association,

especially in agriculture, to fail to qualify for benefits under various statutes, for example,
the Capper-Volstead Act, as not being a qualified cooperative organization. See
generally infra note 743 and accompanying text.
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model.369 Of course, a general discussion cannot consider all the various
methods used by cooperatives. It can, however, offer necessary back-
ground to appreciate the traditional cooperative model. The following
discussion will outline a few common techniques cooperatives use to
acquire or accumulate capital.

Initially, under the traditional model, members acquire memberships
in a cooperative by paying a membership fee in nonstock cooperatives or
paying for one or more shares of common stock as a qualification for
membership (contributions) in membership cooperatives with stock.3 70

The membership or common stock carry voting rights, usually one vote
per member. 37' These payments are frequently modest in amount. Illu-
stratively, for decades the cost to become a member of a traditional 372

Midwestern grain marketing cooperative was $5 or $10. Today the cost
may be more in the range of $50 to $100.

In processing cooperatives, which may have greater need for capital
to construct new processing plants, members may be required to make a
more substantial capital contribution and to agree to production or deliv-
ery obligations. These obligations by the members include the right and
obligation of a member to grow and deliver a particular commodity to
the cooperative for processing. For example, in the Red River Valley, the
members of American Crystal Sugar Company (a cooperative)373 con-
tract with the cooperative for the right to deliver (with the concurrent
obligation to grow) a specified number of acres of sugar beets. The co-
operative agrees to purchase and process the sugar beets delivered under
the contract. The value given for membership and delivery rights is often

369 While the ways in which capital is provided to cooperatives today frequently is

driven by tax law, the tax laws do not necessarily keep up with innovations used by
cooperatives to raise capital. Generally, however, the tax laws do reflect at least one
model of cooperative practice at the time the laws were written. Thus, questions may
arise as to the tax treatment of those new innovations.

370 See supra Part IH.B.3 (discussing the distinction between stock and nonstock

cooperatives). Note that some cooperatives may require a small or modest annual
membership fee. The accounting for annual fees varies and is beyond the scope of this
Article.

371 See infra Part V.E.
372 For a brief discussion of new generation cooperatives see supra note 101 and

accompanying text; infra note 374 and accompanying text.
See American Crystal Sugar Company website, http://www.crystalsugar.com

(last visited May 31, 2009).
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substantial.374 The amount contributed represents capital to the coopera-
tive. The new generation cooperatives designed to capture the margins or
profits of processors are structured similarly to this model with closed
membership.

Many traditional cooperatives, however, do not have the means of
obtaining significant capital from members through either the value of
production and delivery rights or initial capital contributions made for
membership. These cooperatives use several other approaches to obtain
capital from members over time.

One frequently used way for a traditional cooperative to accumulate
capital is through retained patronage refunds from its members.375

A "patronage refund" consists of net margins (prof-
its) from business done [by a cooperative] with or for pa-
trons that are allocated or distributed to patrons on a pa-
tronage basis. For example, if a cooperative has a net
margin for the year of $5,000, and Ms. Jones accounted
for 5 percent of the business conducted on a cooperative
basis that year, then Ms. Jones receives a patronage re-
fund of $250 ($5,000 x .05).376

Of course, the terms "allocations" and "distributions" in the fore-
going quote are not synonymous. 377 Amounts allocated to members are
not necessarily required to be currently distributed to members.378 Undi-

374 Prices for the rights at American Crystal Sugar Company are available only in
the "Members Only" portion of the cooperative's website.

375 Patronage refunds are called "patronage dividends" in the Code. See, e.g., I.R.C.
§§ 1382(b), 1388(a).

In a technical sense, a 'patronage dividend' (within the meaning
of the Code) is a 'patronage refund' that meets certain Code
requirements, such as being paid pursuant to a preexisting legal
obligation on the cooperative to make the refund. In most instances,
'patronage refunds' that do not qualify as 'patronage dividends' (for
tax purposes) are treated as 'dividends' for tax purposes. See, e.g.,
People's Gin Co. v. Comm'r, 41 B.T.A. 343 (1940), aff'd, 118 F.2d
72 (5th Cir. 1941); Juneau Dairies, Inc. v. Comm'r, 44 B.T.A. 759
(1941).

Frederick, supra note 134, at 16 n.11.
376 Id at 15-16 (emphasis added).
377 See, e.g., UNIF. LTD. Coop. ASS'N Acr §§ 1004, 1005, and cmts., 6A U.L.A. 265,

270 (2008).
378 To qualify for tax treatment under Subchapter T of the Code, among other

requirements, allocated amounts must be made by a "qualified written notice of
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stributed allocations made to members, in a sense, are retained by the
cooperative as additional capital or equity from the member even though
they are credited by the cooperative to a capital or equity account in the
name of the member.379 In turn, these retained allocations are subject to
subsequent payment or redemption by the cooperative as capital needs
decrease, upon the member's termination of membership, in accordance
with the cooperative's program to redeem capital (or equity), or upon
dissolution and winding-up of the cooperative.

The basic capital accounting treatment of members by cooperatives
is remarkably similar to the way allocations are handled in general and
limited partnerships and LLCs. 38

1 The primary difference between unin-
corporated allocations in entities and cooperatives is that allocations in
cooperatives are calculated, consistent with cooperative principles, on the
relative amount of business done with the cooperative (patronage) by the
member. Allocations in the other entities are pro rata, proportional to the
amount of contributions, or in any other agreed manner, including patro-
nage.382

A second patronage-based financing technique used by some market-
ing cooperatives for capital accumulation is the use of "per-unit" re-
tains:

383

A per-unit retain allocation is a distribution by a co-
operative to a patron based on the quantity of products,
measured by physical volume or dollar value, marketed
through the cooperative by the patron....

... [T]he cooperative deducts a fixed amount of
money per-unit of product marketed from the check it
sends the patron for sales proceeds as a patron equity or
debt interest in the cooperative. The patron receives a

allocation" (a specified term in the Code) and at least 20% of the amounts allocated must
be paid (distributed) to the recipient of the allocation in money or a qualified check.
I.R.C. § 1388(c)(1).

379A thorough discussion of the nature and operation of patronage refunds is
contained in Frederick, supra note 134.

380See infra Part V.C.4.
381 See generally KEATINGE & CONAWAY, supra note 169, §§ 13:7-13:9, at 314-15.

382See generally Frederick, supra note 134, Pt. 1, at 23-29. LLCs can and have
been recognized as operating on a cooperative basis. In those instances, at least,
allocations based on patronage can be inferred from the recognition. See id at 29-31. See
also supra notes 183-85 and accompanying text.

38f The Code uses the term "per-unit retain allocation" which is often shortened to
"per-unit retain." Frederick, supra note 358, at 54.
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per-unit retain certificate evidencing the particular inter-
est. The certificate's stated value is the amount invested
in the cooperative.

b. ULCAA and Capital Contributions: The Start of an
Asymmetrical Comparison with Capital Accumulation in
Traditional Corporate Cooperatives

As a matter of introduction and comparison, ULCAA provides flex-
ibility to permit an LCA to use the patronage refunds, per-unit retains, or
other techniques to accumulate capital.385 Indeed, the ubiquitous use of
statutory tax terminology suggests that an important reason corporate
cooperatives use these techniques is the corporate tax scheme of sub-
chapter T.386 LCAs that are taxed as partnerships, however, will not need
to use the terms or the specific techniques they represent in order to con-
form to tax treatment. Even so, these terms do describe distribution tech-
niques that have been useful in cooperatives, and the concepts these
terms represent may remain useful in some LCAs regardless of tax is-
sues.

ULCAA requires the organic rules to "establish the amount, manner,
or method of determining any contribution requirements for members [to
make to an LCA] or must authorize the board of directors to establish the
amount, manner, or other method of determining any contribution re-
quirements for members. 387 No statutory penalty exists if the organic
rules do not meet this requirement, but the requirement acknowledges
that the terms of contribution and membership rise to the highest level of
governance.388 The absence of default rules in ULCAA for the amount,

384Id at 54-55. Another USDA publication states:
In addition to equity capital based on membership fees and

capital stock, whether preferred or common, contributions to capital
may be related to the patronage relationship. The most common
examples of patronage-based equity contribution are retained
patronage refunds and per-unit capital retains. Contributions may also
include regular direct payments to the association or payments to
cover costs of services provided.

Baarda, supra note 90, § 15.07, at 112.
385 See UNIF. LTD. Coop. ASS'N AcT §§ 1001, 1003, 6A U.L.A. 262, 264 (2008); see

also infra notes 387-94 and accompanying text.
386 See generally supra notes 361-62 and accompanying text.
387 UNIF. LTD. Coop. ASS'N AcT § 1001, 6A U.L.A. 262.
388 See infra note 665 and accompanying text (discussing voting requirements to

enact fundamental changes).
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manner, or other method for providing capital recognizes that how an
association is to be capitalized at its inception, or by new members, is
part of the "deal" among those who will be the association's members
and, if not contained in the original deal, no such contributions may be
required of members.389 Unless the organic rules provide for additional
capital contributions by members, the organic rules must be amended if
additional capital contributions are to be required.39°

Few restrictions limit the form of contributions an LCA may accept.
Contributions may be made in tangible or intangible property or another
benefit "including money, labor or other services performed or to be per-
formed, promissory notes, other agreements to contribute money or
property, and contracts to be performed., 391 Similar to corporate law,
contributions are valued by the board of directors.392 ULCAA requires
that contributions be addressed in the organic rules.393 Conversely,
ULCAA contains default rules for contribution agreements entered into
before the formation of the LCA.3 9 4

As mentioned previously, 395 the presence of nonpatron investor
members who may, or may not, use the association's services presents a

389 Limited partnerships organized under a statute such as ULPA are creatures of

contract as well as statute. See UNIF. LTD. P'SHIP ACT (2001) § 201(d) cmt., 6A U.L.A.
393 (2008). Similarly LCAs organized under ULCAA and like statutes are creatures of
both. ULPA does not require capital contributions be addressed in the limited partnership
agreement or the certificate of limited partnership, but if not contained in the partnership
agreement, a limited partnership must maintain a record stating "the amount of cash, and
a description and statement of the agreed value of the other benefits, contributed and
agreed to be contributed by each partner" and "the times at which, or events on the
happening of which, any additional contributions agreed to be made by each partner are
to be made." Id. § 1l1(9)(A), (B), 6A U.L.A. 382 (2008). Compare REV. UNIF. LTD.
LnB. Co. ACT § 402, 6B U.L.A. 479 (2008) (failing to address where or how obligations
to make contributions are to be stated, but addressing the form in which contributions
may be made) with id. § 403, 6B U.L.A. 479 (discussing liability for contributions for
which commitments have been made).

390 See UNIF. LTD. Coop. ASS'N ACT § 1001 cmt., 6A U.L.A. 262-63 (2008).
391 Id. § 1002(a), 6A U.L.A. 263.
392 See id. § 1002(c), 6A U.L.A. 263. See, e.g., REV. MODEL Bus. CORP. ACT § 6.21

(2008). Although not contained in other uniform unincorporated entity acts, section 1002
practically addresses a creditor's right to question the valuation of the contribution and
require additional contributions for members. In corporate law this issue is referred to as
the "watered stock" problem. See, e.g., 11 WILLIAM MEADE FLETCHER ET AL., FLETCHER
CYCLOPEDIA OF THE LAW OF PRIVATE CORPORATIONS, § 5241 (perm. ed., rev. vol. 2003).

393See UNIF. LTD. Coop. ASS'N ACT § 1001, 6A U.L.A. 262.
394See id. § 1003, 6A U.L.A. 264.
395See supra notes 102-08 and accompanying text.
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tension within the financial structure balancing by all unincorporated
cooperatives acts, including ULCAA. For financial purposes, all these
acts use allocation provisions to reach a balance. It is, nonetheless, worth
repeating that benefits under other law may be conditioned on strict limi-
tations on return on equity paid to members, especially nonpatron mem-
bers. Some statutes, for example, limit a return on capital only if a coop-
erative does not use a "one-member, one-vote" voting scheme.396 Thus,
laws providing beneficial treatment to cooperatives directly link govern-
ance and financial rights of members, but the operation of those laws is

397outside ULCAA's scope. Because allocations to the members of an
LCA are a significant feature of the association, the following subpart of
the Article will describe, detail, and analyze ULCAA's provisions deal-
ing with allocations to its members and nonmember patrons.

3. Allocations of Profits and Losses: The ULCAA Solution

a. Background

Allocations of profit and loss play a pivotal role under ULCAA and
are central to LCAs organized under the Act.398 At least three commonly
accepted animating cooperative principles directly relate to allocations:
(1) financial obligation and benefits proportional to use, (2) limited re-
turn on equity capital, and (3) service at cost. 399 The addition of investor
members to LCAs made possible by ULCAA requires that ULCAA de-
tail the manner in which allocations are made to maintain consistency
with cooperative principles. This aspect is a distinctive feature of
ULCAA.4°°

396 Banks for cooperatives require dividends on a cooperative's stock or

membership capital be limited to an annual rate fixed by regulations of the Farm Credit
Administration for cooperatives to be eligible for loans, if voting is on an other than one-
member, one-vote basis. See FREDERICK, supra note 134, Pt. 1, at 58.

397See infra Part V.H.
398 For a detailed discussion of the reasons and the manner in which ULCAA

addresses the topic of allocations, see the comments to ULCAA section 1004.
399 For a discussion of cooperative principles, see supra notes 71, 83-86 and

accompanying text.
400 The trend in the uniform unincorporated laws is to address distributions but to

allow allocation of profit and loss to follow the agreements among the owners, subject to
the laws of taxation and generally accepted accounting principles. The default rules under
RUPA deem each partner to have a capital account, and require that the account reflect a
partner's share of partnership profits and losses, as well as distributions to the partner.
See REv. UNIF. P'SHP ACT § 401(a), 6 Pt. I U.L.A. 133 (2001). Additionally, RUJPA
requires these accounts to be settled upon dissolution and provides that a partner will
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ULCAA seeks boundaries for the relationship between patron mem-
bers and investor members to balance their interests and reflect coopera-
tive principles. Therefore, the Act requires a minimum of 50% of the
profits of an LCA be allocated to patron members, with the default rule
allocating all profits and losses to patron members. 40 1 ULCAA permits or
requires certain adjustments to be made in calculating profits for
purposes of this allocation requirement. Nevertheless, ULCAA allows a
great deal of flexibility for the members to fashion their own economic
relationship.

b. Parsing the Operative Provisions

Article 10 serves a definitional and regulatory purpose. The article
contains core provisions dealing with allocations of profits and losses
among the LCA's members, distributions to the members, and redemp-
tions of capital, as well as making clear that member contributions may
be in almost any form.

The manner in which profits and losses are allocated among mem-
bers acts as a defining element of a cooperative. ULCAA contains more
detail than frequently found in the statutes under which other types of
entities are organized. Emphatically, however, article 10 governs alloca-
tions for state law purposes only. Financial reporting and income taxa-
tion are clearly beyond the scope of ULCAA, although the operation of
its provisions will affect the results of financial and tax accounting.
Moreover, both the detail and, paradoxically, the article's flexibility gen-
erally follow the historical law of cooperatives organized under corporate
statutes .402

restore any negative account balance. See id. § 807(a), (b), 6 Pt. I U.L.A. 206 (2001).
More recently, the default rules under RULLCA do not contain a capital account
requirement and RULLCA uses total unreturned contribution and undistributed profit for
purposes of settlement upon dissolution. See REv. UNIF. LTD. LIAB. Co. ACT § 806, 6B
U.L.A. 625-26 (2008).

401 See infra note 407. This arrangement may be a trap for purposes of federal

income taxation allocation limitations under the partnership taxation regime. See JEROLD

A. FRIEDLAND, UNDERSTANDING PARTNERSHIP AND LLC TAXATION § 6.04, at 231 (2d ed.
2003) (discussing special allocation rules in partnership taxation).

402For example, a USDA compilation of corporate farmers cooperative statutes, as
of 1982 stated:

The amount of net margins or savings available to be distributed
depends on (1) what gross income is included and (2) what
deductions are made before distributable margins are determined.
Some of the statutes note specific deductions that may be made or
must be made before allocation and distribution to patrons.
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ULCAA recognizes the relationships between an LCA and its mem-
bers are consensual. 4°3 Thus, those relationships are based substantially
on agreement, if not contract. That is, the terms of the deal between the
association and its members, and among its members, are in many re-
spects left to freedom of contract. ULCAA does, however, provide sig-
nificant detail in the manner of allocating profits and losses in an associa-
tion organized under the Act because of the importance of maintaining
adherence to cooperative principles. This feature explains why ULCAA
contains substantial detail concerning allocations, even though such de-
tail diverges from the modern trend in other organizational law. 4

Section 1004 of ULCAA addresses the allocation of profit and loss
among the members of an LCA.40 5 This technical section of ULCAA can
be misunderstood easily. It provides for how allocations are to be made
by establishing boundaries, and permits a deduction for reserves in de-
termining profits within its operation. The organic rules may (and
should) provide details of how allocations are to be made within the
boundaries prescribed by section 1004.

The organic rules govern the allocation of profits so long as the re-
sults of those allocations meet the test of section 1004. Section 1004 con-
templates allocations to investor members, to patron members, among
persons who patronize the association but who are not members (called
"nonmember patrons" in the vernacular of cooperative literature), to an
unallocated account, or to a combination of these accounts. Unless the

Baarda, supra note 90, § 14.03.04, at 97.
Further, from the same 1982 compilation:

1) "Eleven statutes note among deductions expenses of doing business." l
§ 14.03.05.

2) "Thirty-seven statutes... mention deductions for payment of dividends on
capital stock." Id § 14.03.06.

3) "Thirty-seven statutes refer to some form of addition to reserve funds as a
deduction prior to determining the amount." Id § 14.03.07.

4) "Seventeen statutes... list additions to an educational fund as a deduction
that may or must be made to arrive at amounts available for distribution to
patrons."

Id. § 14.03.08.
403 See UNIF. LTD. Coop. ASS'N AcT § 113(a), 6A U.L.A. 176 (2008).
404 See id. § 1004 cmt., 6A U.L.A. 266-70. This change apparently began with

ULCAA section 1006, which diverges from RUPA (which was substantially completed
before ULCAA) in that it did not provide for capital accounts.

405 See id § 1004, 6A U.L.A. 265.
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organic rules otherwise provide, loss is allocated in the same way as
profit.4°6

The default rule for the allocation of profit and loss between investor
members, if any, and patron members is that all profit and loss is allo-
cated to patron members.4°7 If the LCA has investor members, the organ-
ic rules may not reduce the profit allocated to patron members to less
than 50%.40'

Except for one optional deduction discussed later, the ULCAA test
starts with the determination of profit.4°9 The association will, first, de-
termine its profit without regard to subsection 1004(c). Once profit is
determined, it is allocated between the patron members and the investor
members41° in accordance with the organic rules. The allocation as set
forth in the organic rules, however, must meet the Act's requirement that
the percentage of profit allocated to the patron members as a group may
not be less than 50%.

In determining the total amount of profit allocated, for purposes of
the 50% test, two items receive special treatment under section 1004(c).
These items are:

(1) amounts paid or due on contracts for the delivery to the associ-
ation by patron members of products, goods, or services; 411

and
(2) amounts paid, due, or allocated to investor members as a stated

fixed return on equity.412

406 See id. ULCAA does not require that loss allocations always be consistent with
profit allocations. This approach is consistent with other unincorporated entity law. See,
e.g., REv. UNIF. P'sHIP ACT § 401 cmt. 3, 6 Pt. I U.L.A. 133-36 (2001).

407See UNIF. LTD. Coop. Ass'N AcT § 1004(b), 6A U.L.A. 265 (2008). This rule
places the burden of negotiating the allocation of profit on the investor members.
ULCAA does not require investor members. See supra notes 17-19 and accompanying
text. An association with only patron members is similar to a traditional cooperative. See
generally FREDERICK, supra note 134.

408 See UNIF. LTD. Coop. ASS'N AcT § 1004(c), 6A U.L.A. 265. The 50% test

applies only to profit. This test is consistent with provisions regarding governance rights
in which patron members must hold at least a majority of voting power if investor
members are present in an LCA. See id. § 514(1), 6A U.L.A. 221.

4W ULCAA section 1004(d) provides for one adjustment to profit for purposes of
the 50% test. See id. § 1004(d), 6A U.L.A. 265; see also infra note 415 and
accompanying text.

410 For this purpose, investor members are aggregated into one group and patron
members are aggregated into a separate group.

411 See UNIF. LTD. Coop. ASS'N ACT § 1004(c)(1), 6A U.L.A. 265 (2008).
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These items are not considered to be allocated to either patron or in-
vestor members, respectively, for purposes of applying the 50% test; that
is, those amounts come out of profit before the test is applied.413

As previously mentioned, one exception exists to the general rule
that ULCAA does not interfere with the calculation of profits of an
LCA.4 14 The exception is subsection 1004(d), which allows an optional
deduction for calculating the amount of profit (again, only for purposes
of ULCAA's 50% test). Unless the organic rules specifically prohibit it,
"the board of directors may first deduct and set aside a part of the profits
to create or accumulate" an unallocated capital reserve and unallocated

415reserves for specified purposes 5. The specified purposes relate to coop-
erative principles. 6

Illustratively, assume an LCA of five corn producers as patron mem-
bers and three investor members. The investor members provide capital
necessary to build a processing plant. Each investor member contributes
$10,000, for a total of $30,000, and is entitled to receive a fixed return on
investment of 5% per annum on the amount contributed, an aggregate
return of $1,500 per year. Each patron member contributes $1,000, for a
total of $5,000, and has the right and obligation to sell 10,000 bushels of
corn to the cooperative. In year X, the total revenue of the association is

412 See id § 1004(c)(2), 6A U.L.A. 265.
413 ULCAA section 1004(c) deals with the amount to be allocated to the patron

members and the investor members, and is distinct from determining the amount of
profit. Numbers representing both profits and allocations are necessary to determine
whether the 50% test is met. Nonetheless, the numbers are related. In most instances,
payments to patron members selling product or services to the LCA will have been taken
into account as an expense for purposes of determining profit. Whether allocations to
investor members will have been taken into account for purposes of determining profit
will depend on the nature of the particular obligation in question under the accounting
rules the association uses to determine the association's profit. For further discussion of
determination of profit for purposes of the 50% test, see supra notes 408-12 and
accompanying text.

414 See supra note 409 and accompanying text.
415UNIF. LTD. Coop. ASS'N AcT § 1004(d), 6A U.L.A. 265. This method is only for

the purpose of determining the profit to which the 50% test will be applied. Accounting
and tax rules and regulations may require a different treatment of these items for financial
and tax reporting purposes. The specific purposes under subsection 1004(d)(2) include
"expansion and replacement of capital assets; education, training, cooperative
development; creation and distribution of information concerning principles of
cooperation; and community responsibility." Id. § 1004(d)(2), 6A U.L.A. 265.

416 See, e.g., supra note 83 and accompanying text (identifying cooperative
principles as education, training, and information for members; and concern for
community).
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$300,000. The price for corn payable to the patron members is $5.00 per
bushel, a total of $250,000. Cost of operations is $20,000. The associa-
tion's accountant opines the $1,500 due to the investor members is an
expense under generally accepted accounting principles. Total expense
for the year is $271,500: $20,000 cost of operations; $250,000 cost of
goods sold for the corn; and $1,500 due the investor members. Therefore,
the association has a profit of $38,500-$300,000 revenue minus
$271,500 expenses-before setting aside any amount for unallocated
reserves. The board of directors decides to set aside $10,000 as an unal-
located capital reserve. Under subsection 1004(d)(1), the $10,000 unallo-
cated reserve is deducted from $38,500 to determine the amount of profit
to be allocated. The result, for purposes of section 1004, is profit of
$28,500 that is available for allocation. In order to meet the 50% test in
this example, and regardless of the allocation requirements of the organic
rules or for purposes of federal income taxation, in aggregate at least
$14,250 must be allocated to the patron members, or 50% of $28,500.
Note that the $250,000 the association paid to the patron members for
their corn is not counted in determining whether the patron members re-
ceived at least 50% of the profit of $14,250.

Once profits or losses available for allocation are determined by ap-
plying the preceding discussion, the board of directors must next allocate
the profits or losses to individual members within the investor member
and patron member groups. Observe that section 1004 permits alloca-
tions of profit, if the organic rules so provide, to nonmembers conducting
business with the LCA (nonmember patrons).417 Amounts allocated to
patron members are to be allocated among them in the ratio that the pa-
tronage of each patron member bears to the total patronage of all patron
members for the period for which the allocations are to be made.418

Amounts to be allocated to investor members are to be allocated among
them in the ratio that the contributions of each investor member bears to

417 See UNIF. LTD. CooP. ASS'N AcT § 1004(a), (e), 6A U.L.A. 265. Section 1004

primarily addresses allocations to members. In effect, any allocations to nonmember
patrons will reduce the amounts available for allocation to investor members because the
50% test measures amounts to be allocated to patron members. Other ways in which
patrons (members or nonmembers) could be provided financial benefits may exist, such
as a cash or in-kind rebate based on the purchase price of goods from a consumer
association.

418 See id. § 1004(e)(l), 6A U.L.A. 265. This provision is a default rule. See id.
§ 1004(f), 6A U.L.A. 266 (expressly permitting allocations to be based on separate
classes of members, districts, or pooling arrangements).
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the total contributions of all investor members. 419 Again, these allocation
rules within the patron member and investor member groups are default
rules. That is, in both cases, the organic rules may provide for other me-
thods of allocation.42°

Obviously, the framework provided for allocations uses different ap-
proaches for allocations to patrons and for allocations to investor mem-
bers. The framework is a central feature of the balance between patrons
and investors achieved under ULCAA. The flexibility afforded the or-
ganic rules and the board of directors' decisions under section 1004 pro-
vides an essential mechanism to harmonize the expectations of both pa-
trons and investor members. While similar results could be obtained in
other entity forms, statutes governing those entities do not provide the
detailed framework and built-in (hard-wired) protections for the coopera-
tive expectations of both patrons and investor members. Stated in a
slightly different way, ULCAA cleaves to cooperative principles while at
the same time addressing the reasonable expectations and needs of all
members, including investor members.

Accounting in many LCAs organized under ULCAA likely will be
performed on a partnership basis using the framework provided in article
10 for allocations and distributions. Nonetheless, ULCAA does not re-
quire accounting on any particular basis. Each individual association will
determine the choice of accounting approaches in accordance with any
applicable accounting rules. The organic rules for an association might
contain provisions for a proper accounting system. While not required,
such provisions should be considered in the planning process.

The operation of section 1004 and the organic rules can cause signif-
icant variations in the results of allocations in different LCAs. These var-
iations can produce substantially different economic results. The com-
ments to section 1004 contain examples of several hypothetical varia-
tions. 421 The examples illustrate how, in a hypothetical marketing associ-

419 See id. § 1004(e)(2), 6A U.L.A. 265. This provision is also a default rule. See id.

§ 1004(f), 6A U.L.A. 266. This rule is similar to default distributions under, for example,
ULPA. See UNIF. LTD. P'siup Acr (2001) § 503, 6A U.L.A. 444 (2008). Where
allocations based on patronage are to be made among patron members or among
nonpatrons entitled to receive allocations under the organic rules, "'patronage' means
business transactions between a limited cooperative association and a person which
entitle the person to receive financial rights based on the value or quantity of business
done between the association and the person." UNIF. LTD. Coop. ASS'N Acr § 102(23),
6A U.L.A. 161 (2008).

420See id. § 1004(e), (f), 6A U.L.A. 265-66.
421 See id. § 1004(c) cmt., 6A U.L.A. 268-69.
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ation, the amounts paid to the members for goods an association is to sell
might affect the amounts of profits to be allocated to members.422 The
more the association pays its members for the goods and services they
provide, the smaller the profits allocated among the members.

c. A Road Not Taken by ULCAA: The Minnesota Capital
Account Book- Up

The Minnesota Cooperative Association Act has a section captioned,
"Restatement of value of previous contributions." 423 ULCAA, as a policy

422 See id.
423 MINN. STAT. ANN. § 308B.705 (West Supp. 2008). The statute states in

its entirety:
Subdivision 1. Definition. As used in this section, an "old

contribution" is a contribution reflected in the required records of a
cooperative before the time the cooperative accepts a new
contribution.

Subd. 2. Restatement required. Whenever a cooperative
accepts a new contribution, the board shall restate, as required by this
section, the value of all old contributions.

Subd. 3. Restatement as to particular series or class to which
new contribution pertains. (a) Unless otherwise provided in the
articles or bylaws, this subdivision sets forth the method of restating
the value of old contributions that pertain to the same series or class
to which the new contribution pertains. To restate the value:

(1) state the value the cooperative has accorded to the new
contribution under section 308B.701, subdivision 3, clause (1);

(2) determine what percentage the value stated under clause (1)
will constitute, after the restatement required by this subdivision, of
the total value of all contributions that pertain to the particular series
or class to which the new contribution pertains;

(3) divide the value stated under clause (1) by the percentage
determined under clause (2), yielding the total value, after the
restatement required by this subdivision, of all contributions
pertaining to the particular series or class;

(4) subtract the value stated under clause (1) from the value
determined under clause (3), yielding the total value, after the
restatement required by this subdivision, of all the old contributions
pertaining to the particular series or class;

(5) subtract the value, as reflected in the required records before
the restatement required by this subdivision, of the old contributions
from the value determined under clause (4), yielding the value to be
allocated among and added to the old contributions pertaining to the
particular series or class; and

(6) allocate the value determined under clause (5) proportionally
among the old contributions pertaining to the particular series or
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matter, does not address the topic, leaving such arrangements to the or-
ganic rules, independent accounting rules, and tax law.424 The issue the
Minnesota Act addresses concerns allocations upon the admission of a
new member and is similar to booking-up capital accounts for federal

425income tax purposes.
The thrust of the Minnesota provision is, very generally, to allocate

the excess unrecognized value of the organization over the aggregate of
the existing capital accounts of existing members, to the capital accounts
of existing members, immediately before the admission of a new mem-
ber. The capital account of the existing members, therefore, would reflect
the appreciated value of the entity in addition to their contributions and
previous allocation of profit.426 The purpose of the book-up is easily ex-
plained:

Generally, when new members are admitted into a
successful [unincorporated entity], the existing members
want to retain the current value of the business [includ-

class, add the allocated values to those old contributions, and change
the required records accordingly.

(b) The values determined under paragraph (a), clause (5), and
allocated and added under paragraph (a), clause (6), may be positive,
negative, or zero.

Subd. 4. Restatement method for other series or class. Unless
otherwise provided in the articles or bylaws, this subdivision sets
forth the method of restating the value of old contributions that do not
pertain to the same series or class to which the new contribution
pertains. To restate the value:

(1) determine the percentage by which the restatement under
subdivision 3 has changed the total contribution value reflected in the
required records for the series or class to which the new contribution
pertains; and

(2) as to each old contribution that does not pertain to the same
series or class to which the new contribution pertains, change the
value reflected in the required records by the percentage determined
under clause (1). The percentage determined under clause (1) may be
positive, negative, or zero.

Subd. 5. New contributions may be aggregated. If a
cooperative accepts more than one contribution pertaining to the
same series or class at the same time, then for the purpose of the
restatement required by this section, the cooperative may consider all
the new contributions a single contribution.

Id.
424 See generally Part V.A.2 (describing the effect of organic rules).
425 See PENNELL, POSTLEWAITE & WILLIS, supra note 168, 1 10.04(3)(c), at 10-59.
426 See id.
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ing the value of the appreciation of the assets of the enti-
ty not reflected in their capital accounts], and offer the
new member the benefit of any capital he or she invests,
as well as an interest in future profits.427

The capital account balances are important for many purposes, but
the prototypical example is the effect of the book-up on what individual.... 428

members receive upon dissolution and winding-up.
The federal income tax provisions addressing book-ups make clear

they are optional and not required.429 Obviously, because of the possible
economic effect on members, book-ups are an item planners carefully
should consider including in the organic rules.

427 Herrick K. Lidstone, Jr., Admitting New Members to an LLC and "Booking-Up"

Capital Accounts, COLO. LAW., Apr. 2008, at 19, 20.
428 Illustration: Assume Pete and Marilyn each contribute $1,000 to an

unincorporated organization; for current illustrative purposes, assume it is a general
partnership. The capital accounts of Pete and Marilyn would each reflect their $1,000
contribution. The partnership purchases a painting for $2,000. Assume the partnership
has no other transactions or expenses, and at the end of the third year, the painting has a
fair market value of $6,000. Craig becomes a partner at that time and makes a
contribution of $2,000, one-third of the fair market value of the painting. He immediately
yells "I dissociate," which requires the dissolution and winding up of the partnership.

The painting is sold for $6,000 and added to the $2,000 cash in the partnership bank
account to which Craig contributed. Thus, the bank account balance is $8,000. Before
allocating the sales proceeds, Pete's capital account is $1,000, Marilyn's capital account
is $1,000, and Craig's capital account is $2,000. Each account is allocated their pro rata
share of the $4,000 profit from the painting, $6000 minus $2000. The pro rata allocation
is $1,333. So the capital accounts are:

Pete $2,333
Marilyn $2,333
Craig $3,333

The accounts total $8,000 and the bank account has $8,000. Each of the partners will
receive a liquidating distribution equal to their respective capital account balance. That is,
each partner receives a return of their contribution plus a profit of $1,333. This outcome
is probably not the result that Pete and Marilyn wanted.

Now, alternatively, assume a book-up of Pete's and Marilyn's capital accounts to
reflect one-half the built-in appreciation of the painting--one-half is $2,000-upon
Craig's admission, such that the accounts are deemed to be:

Pete $3,000
Marilyn $3,000
Craig $2,000

Craig again yells, "I dissociate," causing the dissolution and winding up of the
partnership. The same $8,000 is in the bank account. Each receives a liquidated
distribution equal to their capital account. Craig doesn't share in the appreciation of the
value of the painting, which occurred before his admission.

429 See Treas. Reg. § 1.704-1; Lidstone, supra note 427, at 19, 20.
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Book-ups do solve one of the issues in cooperative structure that Pro-
fessor Cook has described in summary as "vaguely defined property
rights., 430 A book-up does provide existing members a way to capture,
eventually, the increase in the value of the LCA. An example in which a
book-up might be desirable is a closed cooperative in a value-added
business where few new members are admitted, and where the members
desire to get a full share of the appreciated value of the plant upon disso-
lution or dissociation.

Book-ups affect the real economics of the entity and its members.
However, whether every LCA in every industry should adopt book-ups is
unclear. On the other hand, depending on a particular entity's type of
assets owned and distribution policy, a book-up may not have any effect.
Executing book-ups is not a costless transaction because the value of the
entity must be appraised or otherwise determined upon the admission of
every new member. Alternatives to book-ups may exist. For example, a
buy-sell or redemption agreement might provide some of the advantages
of a book-up. Perhaps for these reasons, neither ULCAA nor any of the
other uniform unincorporated acts governing other types of unincorpo-
rated entities have statutory book-up provisions.

4. Distributions, Redemptions, and Repurchases

a. Interim Distributions, Redemptions, and Repurchases

Allocations of profits of an LCA do not constitute authorization to
pay or distribute the allocated amounts to the recipients of the alloca-
tions. Therefore, the distribution (or in the vernacular of corporate coop-
eratives, the redemption and repurchases of allocated profits and capital
contributions) 43' must be handled as a separate subject from contribu-
tions and allocations. The right to receive distributions is one of the fi-
nancial rights of members and a transferee of financial rights in an asso-
ciation.432 "Distribution," as used in ULCAA, "means a transfer of mon-
ey or other property from an LCA to a member because of the member's
financial rights or to a transferee of a member's financial rights., 433 The
term includes interim (nonliquidating) distributions the board of directors

430Study Report, supra note 29, at 12; see also supra note 39 and accompanying
text.

431See supra notes 269-70 and accompanying text.

432 See UNIF. LTD. Coop. ASS'N AcT § 102(11), 6A U.L.A. 160 (2008).

433Id. § 102(9), 6A U.L.A. 160.
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may make unless the organic rules prohibit,434 as well as distributions in
winding up an association following dissolution.435

In traditional cooperatives, capital provided to a cooperative, either
through contribution or retention of patronage refunds, generally is de-
nominated equity. Persons who hold equity in a cooperative generally
cannot liquidate those holdings in the same way a stockholder in a pub-
licly held corporation can liquidate stock. The equity in a cooperative is
tied to membership and, therefore, typically not transferable, or express
limitations on transfer may exist in the articles of incorporation or by-
laws. Somewhat related, it is generally desirable for each member to
provide investment in the cooperative in the approximate proportion that
the member's patronage bears to the patronage of all members. 36 As part
of achieving this objective, and given the illiquidity of the member's eq-
uity, traditional cooperatives frequently have established equity retire-
ment programs to redeem or repurchase equity from persons who are no
longer members of the cooperative. This arrangement serves as a means
to achieve the objective of members providing equity in proportion to
their patronage with the cooperative, or to return excess equity to the co-
operative's members.437

ULCAA addresses the subjects of distributions, redemptions, and re-
purchases of capital in several sections. The sections are based upon sim-
ilar provisions in other uniform unincorporated acts. 438 The language an-
ticipates some LCAs will use techniques and nomenclature based on tra-
ditional cooperatives' corporate model of finance. Thus, ULLCA's lan-
guage also contains similarities to traditional cooperative and corporate
law.

Section 1005(a) of ULCAA simply states "the board of directors
may authorize, and a limited cooperative association may make, distribu-
tions to members" unless the organic rules otherwise provide or the limi-

434 See id § 1005(a), 6A U.L.A. 270.
435 See id § 1207, 6A U.L.A. 285.
436 See Barton, supra note 80, at 30.

437 See generally DAVID W. COBIA ET AL., EQUITY REDEMPTION: ISSUES AND

ALTERNATIVES FOR FARMER COOPERATIVES, ACS RESEARCH REPORT No. 23, at 11-12
(U.S. Dep't of Agric. 1982). See also Frederick, supra note 358, at 4. For different types
of equity retirement or redemption programs and their effects on a cooperative's financial
condition, see, for example, David W. Cobia, Jeffery S. Royer & Gene Ingalsbe, Equity
Redemption, in COOPERATIVES IN AGRICULTURE 267 (David W. Cobia ed., 1989).

Z See, e.g., REv. UNIF. LTD. LIAB. Co. ACT § 404, 6B U.L.A. 480 (2008); UNIF.

LTD. P'sruP AT (2001) §§ 503-509, 6A U.L.A. 444-49 (2008); REV. UNIF. P'SIIP ACT
88 402, 807(a), 6 Pt. I U.L.A. 139, 206 (2001).
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tations of section 1007 prohibit.439 Section 1007 limits the power of an
association to make a distribution if after the distribution (1) the associa-
tion could not pay its debts as they become due, or (2) the distribution
would cause the association's total assets to be less than the sum of its
liabilities. 440 The language of section 1005(a) supports broad but not un-
fettered power in the board of directors to manage the association's capi-
tal. Together with section 1006, section 1005 allows the board to distri-
bute profit441 or capital from time to time as the board determines appro-
priate. 44 2 A member has no right to receive or force a distribution until
the board has acted to authorize a distribution to a member." 3 Of course,
the organic rules can modify many of these rules;44 for example, man-
dating distributions under certain circumstances.

Distributions may be made "in any form, including money, capital
credits, allocated patronage equities, revolving fund certificates, and the
limited cooperative association's own or other securities."" 5 These listed
items are not exclusive. As the comment to section 1005(b) states: "This
subsection contains terms that are common in the context of cooperatives
but which are not defined for purposes of the Act. They are used for pur-
poses of illustrating the variety of forms of distributions and as a com-
mon point of reference between this Act and other cooperative sta-
tutes."446

Because the Act's terminology contains certain tax driven content,
providing a touchstone to income taxation for context may be helpful.
One of the requirements under Subchapter T of the Code44 7 for a cooper-
ative to obtain a deduction for amounts of income allocated is that at

439UNIF. LTD. Coop. ASS'N ACT § 1005(a), 6A U.L.A. 270 (2008).
440See id. § 1007(a) cmt., 6A U.L.A. 272. The same type of provision appears in

RULLCA § 405. See REV. UNIF. LTD. LIAB. Co. ACT § 405, 6B U.L.A. 481.
441 Once allocated but not yet distributed, profit will be treated as capital in the

association.
442 See UNIF. LTD. Coop. ASS'N ACT § 1005(a), 6A U.L.A. 270. This sentence uses

the language of corporate cooperatives and, in a way, seems to anticipate "nimble
dividends." FLETCHER, supra note 392, § 5329.15.

443See UNIF. LTD. Coop. Ass'N ACT § 1005(a) cmt., 6A U.L.A. 270. A person
holding capital in an LCA is entitled to receive a distribution from available assets in the
case of winding up following dissolution of an association. See id. § 1207, 6A U.L.A.
285.

444See supra Part V.A.2.
445UNIF. LTD. Coop. ASS'N ACT § 1005(b), 6A U.L.A. 270.
446 Id § 1005(b) cmt., 6A U.L.A. 270.
447 See I.R.C. §§ 1381-1388.
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least 20% of the allocated amounts must be paid (distributed) to the
recipients in money or qualified check. 448 The balance may be distri-
buted-that is, allocated and taxed to the member, and deducted and
retained by the corporate cooperative-if a qualified written notice is
distributed to the member.449

ULCAA section 1006 addresses the redemption or repurchase of
"property distributed to a member" other than money.45 ° If an LCA has
distributed evidence of an allocated amount to a member, the board of
directors may in its sole discretion redeem or repurchase the amount dis-
tributed if the organic rules affirmatively authorize the redemption or
repurchase.45' The organic rules ideally should provide direction as to
when and how redemption or repurchase is to occur and, perhaps, should
emphasize that the board of directors has authority to make the final de-
cision on when distributions to redeem or repurchase capital may occur,
or should mandate the manner and amount of distributions and redemp-
tions. These decisions go to the heart of the financial arrangement be-
tween the LCA as an entity and its members.

Section 1007(a) places the only limitations contained in JLCAA on
the authority of the board for making distributions,452 although the organ-
ic rules could provide additional limitations.453 The limitations or tests

448 See id. § 1382(c)(1). Among other requirements for deduction of allocated

amounts, a pre-existing condition or requirement for the cooperative to make allocations
to the members must be present, see id. § 1388(a)(2), and the member must agree to take
allocated amounts into the member's income for federal income tax purposes, see id
§ 1388(c)(1)(B), (c)(2). These conditions frequently are addressed in a cooperative's
bylaws and should be addressed in an LCA's bylaws, if one believes the association may
qualify for tax treatment under Subchapter T. See also supra note 129 and accompanying
text.

449 See generally Treas. Reg. 1.1388-1(c)(2); supra note 157 and accompanying
text. See also FREDERICK, supra note 134, at pt. 3.

450 See UNIF. LTD. Coop. ASS'N ACr § 1006, 6A U.L.A. 271 (2008).
451 See id.
452 See UNIF. LTD. Coop. ASS'N Acr §1007(a), 6A U.L.A. 272. This subsection

provides:
(a) A limited cooperative association may not make a distribution if,

after the distribution:
(1) the association would not be able to pay its debts as they

become due in the ordinary course of the association's
activities; or

(2) the association's assets would be less than the sum of its
total liabilities.

Id.
453 See id. § 1005(a), 6A U.L.A. 270.
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contained in section 1007(a) are to be applied at the time a distribution is
made.454 If a distribution is made in property other than money (such as a
capital retain certificate), and the property is to be redeemed or repur-
chased at a future time, the limitations or tests in section 1007(a) will be
applicable both when the initial distribution is made and when the subse-

455quent redemption or repurchase is to occur.

b. Distributions in Dissolution and Winding Up

Section 1007 applies to all distributions made by an LCA, including
distributions in winding up after dissolution.456 In effect, section 1007
provides an additional statement of protection for creditors of an associa-
tion and applies more broadly than the provisions in ULCAA article 12
governing the winding-up process.

In connection with the payment of creditors as part of the process of
winding up an LCA, ULCAA provides procedures for a dissolved asso-
ciation to deal with known claims 457 and unknown claims.458 These pro-
visions bar the assertion of some claims against the association if the
claimant does not follow the requirements of the applicable ULCAA

459provisions.
With respect to known claims, a dissolved association may give no-

tice to known claimants of the association's dissolution in a "record,"
meaning that the notice must be in either a tangible form (for example,
paper) or in an electronic form "retrievable in perceivable form. ''46

0 The
notice, among other things, must set a deadline of at least 120 days with-
in which a claimant must state its claim to the association. 46

1 If the asso-
ciation receives the claim but does not act on it, the claimant has a nine-
ty-day window within which it may commence an action to enforce its

454See id. § 1007(d), 6A U.L.A. 272.
455See id
456 See id.

457See id. § 1208, 6A U.L.A. 286-87. Compare REV. UNIF. LTD. LIAB. Co. ACT
§ 703, 6B U.L.A. 508--09 (2008) with UNIF. LTD. P'sHIP ACT (2001) § 806, 6A U.L.A.
473 (2008).

458 See UNIF. LTD. Coop. ASS'N ACT § 1209, 6A U.L.A. 287 (2008). Compare REV.

UNIF. LTD. LIAB. Co. ACT § 704, 6B U.L.A. 509-10, with UNIF. LTD. P'SHIP ACT (2001)
§ 807, 6A U.L.A. 476-77.

459See UNIF. LTD. Coop. ASS'N ACT §§ 1208(c), 1209(c), 6A U.L.A. 287, 288.
460aId § 102(26), 6A U.L.A. 162.
461See id. § 1208(b)(4), 6A U.L.A. 286.
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claim. 46 An action may not be commenced before 120 days after the
deadline for submission of claims, nor more than ninety days after that
120-day period.463 For example, if on March 1 a known claimant of a
dissolved association receives a notice to submit a claim, the claimant
must submit its claim by June 28. If the dissolved association does not
respond by October 26, the claimant must commence an action to en-
force the claim by the following January 25, but not before the preceding
October 26. If the claimant does not commence the action within that
ninety-day window, the claimant's claim will be barred.

5. Final Thoughts: Contributions, Allocations, Distributions

The provisions of ULCAA that deal with contributions, allocations,
distributions, redemptions, and repurchases offer a great amount of flex-
ibility for LCAs organized under ULCAA. A few basic rules for distribu-
tions, common to other organizational law, limit this flexibility. ULCAA
differs greatly from other entity law, however, by including parameters
designed to assume identity with the cooperative model and its underly-
ing principles by balancing the interests of patron members with those of
investor members (in those associations where investor members are
present). Indeed, ULCAA requires a higher percentage of profits be allo-
cated to patron members than almost all existing unincorporated coop-
erative association state laws require; one early adopting jurisdiction has
modified ULCAA to follow that existing law.464 If no investors are
present in an association, the organic rules can be written in such a way
to be identical to a traditional cooperative. In drafting the organic rules,
care should be taken to address the areas where ULCAA permits the or-
ganic rules to prescribe how the association will be structured and oper-

462 See id § 1208(c)(3), 6A U.L.A. 287.

463 See id.
464Other laws allow the organic rules to reduce the allocated percentage to patron

members to as low as 15%. See infra State Comparative Chart, Appendix. This allocation
was a major policy issue in the drafting of ULCAA, often expressed as a variant of the
question, "What is a cooperative?" See supra note 50 and accompanying text. The
authors of this Article have observed elsewhere that this problem may inhibit the use of
LCAs formed under ULCAA in circumstances currently structured as joint ventures
between a cooperative and an "investment group" organized separately as an LLC. See
Geu & Dean, supra note 52. That observation should be tempered, however, with a
recognition of the existence of a plethora of structural building techniques outside
UJLCAA (indeed, outside organizing acts of any kind) such as management contracts and
asset leasing and with an awareness of the creativity of business planners. Examples of
the creative use of these techniques are provided elsewhere by the authors of this Article.
See Dean & Geu, supra note 50, at 95-98.
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ate, especially with respect to the financial rights of members and related
financial matters of the association and its members.

D. Marketing Contracts

Since the early 1900s, many agricultural marketing cooperatives
have utilized marketing contracts with their members. Under a marketing
contract, the members of the cooperative commit to sell and deliver
commodities to their cooperative, and the cooperative agrees to purchase
the commodity or act as an agent for the sale of the commodity.465 In
more recent history, new generation (closed-end) cooperatives have ex-
panded the use and need for such contracts.466

These contracts commonly contain provisions for specified liqui-
dated damages and injunctive relief if an agricultural producer fails to
sell and deliver commodities as required under the contract. Initially,
courts held the liquidated damages void as a penalty that the courts
would not enforce. 46 7 In response, a number of state legislatures placed
provisions in state agricultural cooperative statutes authorizing liquidated
damages and providing they would not be void as penalties. 4 8

The steps state legislatures have taken to support agricultural market-
ing cooperatives' use of marketing contracts illustrate both the singular
nature of cooperatives and the general legislative support cooperatives
have received from both the federal and state legislatures, especially in
agriculture. Provisions similar to those dealing with agricultural market-
ing contracts are not found in any of the statutes under which other (non-
cooperative) incorporated and unincorporated entities are organized.

ULCAA follows the tradition of statutes governing agricultural mar-
keting cooperatives, and the continuation in the new unincorporated co-
operative association statutes, by addressing marketing contracts in ar-

465 See LEGAL PHASES, supra note 82, at 158-211 (generally discussing marketing

contracts in agricultural cooperatives). See also Mountain States Beet Growers' Mktg.
Ass'n v. Monroe, 269 P. 886 (Colo. 1928) (containing a discussion of the history of
marketing contracts).

466See, e.g., Shannon L. Ferrell, Note, New Generation Cooperatives and the
Capper-Volstead Act: Playing a New Game by the Old Rules, 27 OKLA. CITY U. L. REV.
737, 741 (2002); Scott Flynn, Comment, Putting the New Generation Cooperatives in
Perspective Within the Value-Added Industry, 85 IOWA L. REv. 1473, 1488-91 (2000).

467See, e.g., Bums v. Wray Farmers' Grain Co., 176 P. 487, 490 (Colo. 1918).
468See Baarda, supra note 90, § 14.04.12, tbl. 14.04.12 (providing an illustrative list

of state law provisions as they existed in 1982).
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ticle 7.469 The focus of article 7 is on marketing contracts between LCAs
and their members, but it covers both contracts of sale by a member to an
association, and contracts under which a member authorizes the associa-
tion to act as the member's sales agent or in another capacity with re-
spect to the member's commodities. 470 The marketing contract provisions
do not extend to contracts for the purchase of goods by members or the
provision of services to members.471

The absence of specific authorization for purchasing or service con-
tracts does not imply LCAs and their members may not utilize these
types of contracts. An association is permitted to enter into any type of
contract necessary or desirable for the conduct of its business under gen-
eral legal principles.472 Whether contracts outside the marketing area that
provide for liquidated damages for breach by a member would fall sub-
ject to the infirmities courts found in the early marketing contracts in the
absence of statutory authorization remains debatable. The drafting com-
mittee considered, but rejected, extending the special provisions of ar-
ticle 7 concerning marketing contracts to supply or services contracts.473

ULCAA does, however, broaden the express authorization of mar-
keting contracts beyond agriculture to extend to any type of marketing
contracts as is done in the current Oregon cooperative statutes for tradi-
tional corporate cooperative entities. 474 The Colorado Cooperative Act,
on the other hand, extends its terms to marketing and purchasing con-
tracts, but does not extend them to service contracts in service coopera-
tives or employment contracts in worker-owned cooperatives.475

469 Compare UNIF. LTD. Coop. Ass'N AcT art. 7, 6A U.L.A. 237-40 (2008), with

MINN. STAT. ANN. § 308B.311 (West Supp. 2008), TENN. CODE ANN. § 43-38-114
(2007), and Wis. STAT. ANN. § 193.311 (West Supp. 2008). ULCAA does not provide
specific penalties for third-party interference with a marketing contract, a topic addressed
in many traditional cooperative and new cooperative association statutes regarding
marketing contracts.

470See UNIF. LTD. Coop. ASS'N AcT § 701, 6A U.L.A. 238.
471 See id; id. art. 7 preliminary cmt., 6A U.L.A. 237-38.
472See In re Farmers' Dairy Co.'s Receivership, 225 N.W. 22 (Minn. 1929).
473See UNIF. LTD. Coop. Ass'N ACT art. 7 preliminary cmt., 6A U.L.A. 238.
474 Compare id. art. 7, 6A U.L.A. 238, with OR. REv. STAT. § 62.355 (2007).
475See COLO. REv. STAT. § 7-56-502 (2008). In worker cooperatives, the possibility

of running afoul of the constitutional proscription against indentured servitudes and
attendant constitutional tort liability exists.
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For purposes of ULCAA,

[a] "marketing contract" means a contract between a
limited cooperative association and another person, that
need not be a patron member:

(1) requiring the other person to sell, or deliver for
sale on the person's behalf, a specified part of the per-
son's products, commodities, or goods exclusively to or
through the association or any facilities furnished by the
association; or

(2) authorizing the association to act for the person
in any manner with respect to the products, commodi-
ties, or goods.476

Further, ULCAA provides that a marketing contract allows an LCA
to create an enforceable security interest in a member's commodities
when those commodities are delivered under the marketing contract. 477

This provision is consistent with article 9 of the Uniform Commercial
Code (UCC) 478 and recognizes that an association may need to borrow
money and provide collateral for the loan before it can remarket the
member's commodities. 479 Although the default rule under ULCAA pro-
vides that title passes to the association upon delivery, the contract may
provide for a different time when title is to pass. 480 Both of these provi-
sions clarify issues that have arisen concerning marketing contracts in
some traditional marketing cooperatives. A marketing contract also may
provide for marketing on a pooled basis, where prices received for com-
modities marketed by the LCA and various charges are pooled, and
amounts payable to the person whose commodities are marketed are de-
termined on the results derived from the pool as a whole.481

The initial term of a marketing contract may not exceed ten years,
but it may be made self-renewing for additional terms no longer than five
years each.482 The specified maximum terms are mandatory, though the
contract may provide shorter terms. Furthermore, the contract may pro-
vide means for termination. If it does not do so, either party may termi-

476UNIE. LTD. Coop. ASS'N Acr § 701, 6A U.L.A. 238 (2008).

477 See id § 702(b)(1), 6A U.L.A. 239.
478 See UNIF. COMM. CODE art. 9 (amended 2000), 3 U.L.A. 38-598 (2002).
479See UNIF. LTD. Coop. ASS'N ACT § 702(b)(1) cmt., 6A U.L.A. 239.
480 See id. § 702(a), 6A U.L.A. 238.

481 See id. § 702(b)(2), 6A U.L.A. 239.
482 See id. § 703, 6A U.L.A. 239.
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nate the contract by giving ninety days notice in a record before the end
of the then current term. 483 These terms are relatively standard provisions
in traditional agricultural cooperative statutes addressing marketing con-

48tracts. 484 If a contract is not for a reasonable fixed term or does not pro-
vide a means for its termination by a member, it might be unenforceable
by the association as an unreasonable restraint of trade under other
law.485

Section 704 of ULCAA addresses remedies for breach of a market-
ing contract but does so in language that differs from that found in older
traditional marketing cooperative statutes. It is, however, consistent with
two of the newer corporate cooperative statutes.486 Three remedies are
acknowledged specifically: liquidated damages, injunctive relief, and
specific performance.487 These remedies explicitly are stated to be in ad-
dition to any other remedies (such as actual damages) that might be
available to the nonbreaching party.488

With respect to liquidated damages, section 704 recognizes limita-
tions placed on liquidated damages in the UCC.

489 Liquidated damages
provided in a marketing contract will not be considered a penalty if they
are in an amount or determined under a formula "that is reasonable in
light of the actual or anticipated harm caused by the breach or repudia-
tion" of the contract. 49

0 Thus, an amount specified as liquidated damages
in a marketing contract likely will be unenforceable if it constitutes a
penal sum parading as liquidated damages. This position is a middle
ground between the early cases, in which liquidated damages were high-
ly disfavored and struck down by courts, and the many traditional agri-
cultural cooperative statutes, which place no limitation on liquidated
damages (unless a court were to import and impose a limitation under the
UCC consistent with the cooperative statute on the same subject).

Because of the general contractual nature of the relationship between
a cooperative and its members, provisions of a marketing contract are
sometimes found embedded in the organic rules or in membership

483 See id.

484See Baarda, supra, note 90, § 14.04.09.
485 See PACKEL, supra note 50, § 40(a) (collecting cases).

486Compare UNIF. LTD. Coop. Ass'N ACT § 704, 6A U.L.A. 240 (2008), with OHIO
REV. CODE ANN. § 1729.67 (LexisNexis 2004).

487 See UNIF. LTD. Coop. ASS'N ACT § 704, 6A U.L.A. 240 (2008).
488 See id § 704(c), 6A U.L.A. 240.

489 See UNIF. COMM. CODE § 2-718 (amended 2003), 1 U.L.A. 549 (2004).

490UNIF. LTD. Coop. ASS'N AcT § 704(a), 6A U.L.A. 240.
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agreements.49' Section 702(c) specifically recognizes that some or all of
the provisions may be placed in the organic rules. However, this method
may not be a best practice because, inter alia, modification of the con-
tract would then require an amendment to the organic rules. The exis-
tence of the practice, however, is evidence of the centrality of the mar-
keting contract to the economic relationship underlying many coopera-
tives.492

Marketing contracts have been construed, from time to time, as
creating obligations among and between all the members having market-
ing contracts with the cooperative, limiting the ability of a member to
avoid its performance.493 Further, a member may not avoid performance
under a marketing contract because of a breach of the contract by officers
of the cooperative.49 Courts likely would give consideration to prece-
dents established with respect to marketing contracts in connection with
agricultural cooperatives when construing marketing contracts between
an LCA and its patron members, because many of ULCAA's unique
provisions are drawn from cooperative law.495

Finally, some authority exists that a cooperative entity acts in a fidu-
ciary capacity for the contracting member under a marketing contract.496

Therefore, LCAs using marketing contracts need to understand the poss-
497ible implications of their use.

Marketing contracts have been useful tools for marketing coopera-
tives and their members. They should serve a similar function with simi-
lar benefits for LCAs that market the commodities (in any form) of their
patron members. ULCCA provides support for contracts similar to those
provided by statutes governing traditional marketing cooperatives. Some
of the remedies included in older statutes, like special provisions on spe-

491See id. art. 7 preliminary cmt., 6A U.L.A. 237; Roberts-Caudle, supra note 265,
at 20.

492 See supra notes 465-69 and accompanying text.

493 See LEGAL PHASES, supra note 82, at 199-200 and cases cited therein.
494 See id. at 200. Cf. McCauley v. Arkansas Rice Growers' Co-op Ass'n, 287 S.W.

419, 423 (Ark. 1926).
495 This topic is discussed further in conjunction with the "duties" portion of this

article. See infra Part V.G.
496 See Roberts-Caudle, supra note 265, at 17-22 and authorities cited therein.
497 See Jeffrey A. Mollet, Value Added Cooperatives-Issues for Organization, 7

DRAKE J. AGRIC. L. 87, 102 (2002) (discussing marketing contracts in value-added
cooperatives); Jeffrey A. Mollet, Agricultural Production and Marketing Contracts, ILL.
L. & AGRIBUSINESS (111. Inst. for Continuing Legal Ed. 2001) (providing further
information and a bibliography of resources).
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cific performance and liquidated damages, served special historical needs
and are helpful to the cooperative. Remedies of that kind are not included
in ULCAA because they conflict with modern commercial practice out-
side of cooperatives, and any conflict with the UCC is, at best, confusing.
Initial drafts of the Act contained the special remedies of older traditional
cooperative statutes but those provisions were amended during final
reading in 2007.498

E. Voting Control

1. Introduction

A primary cooperative principle found in virtually every list of coop-
erative principles is democratic control by members of a cooperative ent-
ity.499 For example, a cooperative has been "defined for practical purpos-
es as a democratic association of persons organized to furnish themselves
an economic service under a plan that eliminates entrepreneur profit and
that provides for substantial equality in ownership and control." 5°° This
democratic principle frequently has been translated into a limitation of
voting power to "one-member, one-vote." The principle has been in-
cluded as a requirement in a number of federal statutes as a crucial factor
in defining a cooperative for purposes of the statute. For example, to ob-
tain federal income tax treatment as a cooperative under Subchapter T of
the Code,50 1 an organization must be recognized under a state coopera-

498 See e.g., NCCUSL Annual Meeting Minutes, supra note 361, at 126-49, 293-

300.
499 See supra notes 83, 86 and accompanying text.
500 PACKEL, supra note 50, at 2. A 1965 USDA Farmer Cooperative Service Report

provided a definition of cooperatives that is instructive in connection with various
factors, including who should have control of the organization:

A cooperative is a voluntary contractual organization of persons
having a mutual ownership interest in providing themselves a needed
service on a non-profit basis. It is usually organized as a legal entity
to accomplish an economic objective through joint participation of its
members. In a cooperative the investment and operational risks,
benefits gained, or losses incurred are shared equitably by its
members in proportion to their use of the cooperative's services. A
cooperative is democratically controlled by its members on the basis
of their status as member-users and not as investors in the capital
structure of the cooperative.

LEGAL PHASES, supra note 82, at 4 (emphasis added) (quoting JOB K. SAVAGE & DAVID
VOLKIN, COOPERATIVE CRITERIA, FCS SERVICE REPORT 71 (FARMER COOPERATIVE SERV.,

U.S. DEP'T AGRIC. 1965).
501See I.R.C §§ 1381-1388.
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tive statute or be "operated on a cooperative basis." 5°2 The Service often
has taken the position that operating on a cooperative basis generally will
include a one-member, one-vote requirement.

Although often considered a defining characteristic of cooperatives,
a "one-member, one-vote" approach to member voting is not the only
way voting can be conducted in cooperatives. State statutes authorize
alternative voting approaches implemented through the organizing doc-
uments (such as articles of incorporation and bylaws) of a corporate co-
operative. 504 Voting does not necessarily have to be equal if governing

502 I.R.C. § 1381(a). See also Beaver Valley Canning Co. v. Commissioner, 9 TCM
(CCH) 1120 (1950) (taxpayer organized under general incorporation laws but operated as
a true cooperative may be a cooperative for tax purposes, but cooperative treatment
denied because of no pre-existing obligation to allocate patronage dividends to members).

503 See e.g., I.R.S. Priv. Ltr. Rul. 200224017 (March 15, 2002); I.R.S. Priv. Ltr. Rul.

77-26-040 (Mar. 30, 1977). See also UNIF. LTD. Coop. ASS'N ACT § 511 cmt., 6A U.L.A.
218 (2008). See generally PACKEL, supra note 50, § 24; LEGAL PHASES, supra note 82, at
151-52. Note that an LCA organized under ULCAA or another of the state
unincorporated cooperative association statutes may not qualify for treatment as a
cooperative under any existing state or federal statutes relating to cooperative
organizations. See supra notes 28, 107 and accompanying text.

Concerning the one-member, one-vote principle in the world of federal income
taxation "Democratic control of the cooperative, as envisioned in Puget Sound [44 T.C.
305 (1965), acq. 1966-2 C.B. 3] at 308, is typically achieved by voting on a one-member,
one-vote basis." I.R.S. Priv. Ltr. Rul. 200224017 (Mar. 15, 2002).

A treatise on the taxation of cooperatives states:
In Puget Sound Plywood, the Tax Court said a cooperative

association with certain attributes clearly comes within the scope of
"operating on a cooperative basis" under subchapter T. The Service
appears to be reading the decision to say only cooperatives with those
specific traits can be considered as "operating on a cooperative
basis."

Cooperatives assert that the IRS interpretations of subordination
of capital (returns on equity capital must be limited) and democratic
control (one-member, one-vote) are unduly restrictive. They further
contend that the only Code requirement to single tax treatment of
patronage refunds and per-unit retains is that they be returned or
allocated to patrons on the basis of patronage, pursuant to a pre-
existing legal obligation.

Frederick, supra note 134, at 52 (citation omitted).
For purposes of the Capper-Volstead Act, the democratic control requirement

concept is that "[e]ither no member may have more than one vote because of the amount
of equity owned or dividends on equity cannot exceed 8 percent per year." Id. at 57.
Federal income taxation of cooperatives and the Capper-Volstead Act are discussed
elsewhere in this Article. See supra note 368 and accompanying text.

504 See PACKEL, supra note 50, at 106--09.
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statutes permit unequal voting.505 Statutes that do permit an alternative
voting method to one-person, one-vote frequently place limits on the vot-
ing power any one member may have 5

0
6 or may only permit voting based

on patronage.50

The concept of democratic control in cooperative organizations is not
confined to any one approach so long as, ultimately, the organization is
subject to democratic rule. 50 8 "[V]ariations in equality of voting are but
one factor to be considered in determining the cooperative character of
an organization. ' '5

0
9 On the other hand, another treatise opines, "Failure

to follow one or more of the [cooperative] criteria weakens the others.
This is particularly true with respect to democratic control, mutuality of
interest, equitability of treatment, and the nonprofit nature of coopera-
tives. 510

For cooperative statutes to permit voting by persons who are not pa-
tron members or stockholder members of a cooperative is unusual; al-
though, within limits, such voting apparently is allowed under German
cooperative law. 511 As a practical matter, "control" has been interpreted
in ULCAA and the other unincorporated cooperative statutes to mean not

505 PACKEL, supra note 50, § 24(c). See also LEGAL PHASES, supra note 82, at 151-

52. 506See UNIF. LTD. Coop. ASS'N AcT § 511 cmt., 6A U.L.A. 218 (2008) ("The
Colorado Cooperative Act permits voting by patronage or patronage equity in the
cooperative, but all members must have at least one vote and no member may have more
than two and one-half percent of the total votes of the members of the cooperative."). See
also COLO. REV. STAT. ANN. § 7-56-305(3) (West 2008).

507See UNIF. LTD. COOP. ASS'N Acr § 511 cmt., 6A U.L.A. 218 ("The Ohio
Cooperative Law and the Oregon Cooperative Corporation Act permit voting based on
patronage."). See also OHIo REV. CODE ANN. § 1729.17 (LexisNexis 2004); OR. REV.
STAT. § 62.265 (2003).

508 See PACKEL, supra note 50, at 108-09.
509Id. at 108-09. See also id at 109 n.16. With citation to authorities, Packel

generally recognizes far greater variation in voting methods in cooperative entities than
other authorities in the field recognize, so long as statutes support the variations and so
long as other characteristics are present in sufficient number to demonstrate that an entity
is organized and operated as a true cooperative. See generally id.

510 LEGAL PHASES, supra note 82, at 4-5.
511 See Email from Hagen Henry, Adj. Prof. of Comparative Law, The University of

Helsinki, to Thomas Geu, Professor of Law, The University of South Dakota School of
Law (June 16, 2006, 07:54 CST) (on file with Thomas Geu).
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only member voting but also the ability of patron members to elect a
512specified percentage of seats on the board of directors.

That a cooperative exists for the benefit of the persons who use and
control it, coupled with a lack of entrepreneurial profit motive, may
make conceiving how investors can be embedded into the cooperative
model difficult, especially if those investors are given a share of govern-
ance control in the enterprise. However, a simple example may provide
an illustration of where the presence of voting investors in a cooperative
setting would not necessarily contradict cooperative concepts.

EXAMPLE: Three elderly owners of a privately owned manufactur-
ing plant in a rural area determine they no longer wish to operate the
plant, which is the primary economic influence in the community outside
of agriculture. The plant employs 100 workers who will lose their jobs if
the plant is closed. The workers arrange with the owners to acquire the
plant through a worker-owned cooperative, but the workers cannot pro-
vide sufficient capital on their own to make the needed equity portion of
the acquisition cost. Members of the community, recognizing the loss to
the local economy if the plant closes, are prepared to make significant
investments in the cooperative but will do so only if they have some lev-
el of influence in the cooperative's organization and operation. That the
local investors desire to have some level of reasonable return on their
potential investments may be assumed, but they are just as-if not more
so--concerned with the potential economic effect on the community
from the loss of the plant. While the investors could form an entity and
join with the worker-owned cooperative by contract or through a third
entity, 51 3 a more direct approach in which the parties join together in one
organization with all persons having some say in the organization might
make more practical sense.51 4

Variations of this scenario in the agricultural sector led to the con-
cept of state statutes authorizing unincorporated cooperatives. 51 5 These
statutes, in combining cooperative and LLC features, permit flexibility in

512See infra notes 576-77 and accompanying text; State Comparative Chart,
Appendix.

513See MICHAEL BOLAND & DAVID BARTON, SOUTH DAKOTA SOYBEAN

PROCESSORS: JOINT VENTURES AND STRATEGY 1 (2003), http://www.agmrc.org/media/
cms/ksasdsoyBE94D8B9D2550.pdf (last visited May 31, 2009); Thompson, supra note
237, at21.

514 See generally Dean & Geu, supra note 50.
515 See id
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voting and generally allow significant, if not controlling, voting power to
be held by investor members in an LCA.516

2. Vote Allocation and Manner of Voting

The Minnesota Cooperative Associations Act and the Iowa Coopera-
tive Associations Act permit the bylaws of an LCA to reduce the collec-
tive patron vote to 15% of the total voting power in the association, leav-
ing up to 85% of the voting power in investor members.517 In contrast,
Wisconsin does not permit the patron member vote to be less than 51%
of the total member vote.518 At the same time, the Minnesota, Iowa, Wis-
consin, and Wyoming statutes require a collective block vote with re-
spect to patron-member voting. Collective block voting means all of the
patron member votes present must be cast together, and they must be cast
in the way the majority of the patron members voted.519 No similar pro-
vision for investor-member voting exists. Under the Minnesota statute,
nonpatron (investor) members simply have the voting rights provided in
the bylaws of the cooperative association.520 Wisconsin, on the other
hand, generally limits voting rights of patron members and nonpatron
members to one vote per member521 with specifically delineated excep-

522tions.
The drafting committee of ULCAA examined the voting schemes in

existing state statutes and considered in depth the appropriate balance of
voting power between patron members and investor members with sub-
stantial input from the committee's observers from cooperative commun-
ities. The committee's ultimate conclusions, as adopted by the confer-
ence, struck a different balance from those in other limited cooperative
statutes. As a result, most matters can require at least a majority vote of
patron members, and fundamental changes can require the possibility of
a supermajority vote. At the same time, investor members can be allowed

516See, e.g., IOWA CODE ANN. §§ 501A.501-.1216 (West 2008); MINN. STAT. ANN.

§§ 308B.001-.975 (West 2004 & Supp. 2008); NEB. REV. STAT. §§ 21-2901 to -29,134
(2007 & Supp. 2007); TENN. CODE ANN. §§ 43-38-101 to -1109 (2007); WIS. STAT. ANN.
§§ 193.001-.971 (West Supp. 2008); WYO. STAT. ANN. §§ 17-10-201 to -253 (2005).

517See IOWA CODE ANN. § 501A.810; MINN. STAT. ANN. § 308B.545 subdiv. 1
(West 2004).

518See WIS. STAT. ANN. § 193.545(1)(a).
519IOWA CODE ANN. § 501A.810; MINN. STAT. ANN. § 308B.545 subdiv. 1; Wis.

STAT. ANN. § 193.545; WYO. STAT. ANN. § 17-10-230.
520 See MINN. STAT. ANN. § 308B.545 subdiv. 1.
521 See WIs. STAT. ANN. § 193.545(1)(a).
522 See id § 193.551.
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substantial influence and, in some cases, a veto or blocking power.
ULCAA uses a two-tier voting structure with respect to patron members
in an LCA that has investor members.523

Section 514 of ULCAA provides the breastwork for balancing the
voting power of the two groups of members, assuming an association has
both patron members and investor members by providing a two-tier vot-

524ing structure. In this structure, the total voting power of all patron
members must not be less than a majority of the entire voting power en-
titled to vote in the association. 525 "Voting power" is defined in ULCAA
as "the total current power of members to vote on a particular matter for
which a vote may or is to be taken., 526

For the membership of the association to approve an action, it must
first receive an affirmative vote of a majority of all members voting at
the meeting (patron members and investor members combined), with
certain specified exceptions.527 Second, the membership must receive an
affirmative vote of a majority of the votes patron members cast, unless
the organic rules require a larger affirmative patron-members vote.528 In
addition, the organic rules may provide specifically the percentage of
affirmative votes needed from investor members for approval on a mat-
ter.529 These provisions, taken together, permit fine-tuning the member-
ship voting structure within prescribed bounds to achieve a balance that
meets the needs of both the association and its two types of members.

The two-tier approach for voting also is used for amendment of the
organic rules, voluntary dissolutions, disposition of assets, conversions,
and mergers. In those instances, however, the default provides for a larg-
er quantum of patron-member votes.53°

523 ULCAA does not require an LCA organized under it to have investor members.

See UNIF. LTD. Coop. ASS'N ACr Prefatory Note, 6A U.L.A. 142 (2008); id. § 513 cmt.,
6A U.L.A. 220. The two-tier voting structure is established under ULCAA section 514.
See id. § 514, 6A U.L.A. 221. See also infra notes 638-50 and accompanying text.

524 See infra notes 638-50 and accompanying text.
525 UNIF. LTD. Coop. Ass'N Acr § 514(1), 6A U.L.A. 221 (2008).

526See id. § 102(33), 6A U.L.A. 162. See also id. § 102(33) cmt., 6A U.L.A. 165.

527The exceptions relate to fundamental changes to the entity, such as amendments
to the organic rules, dissolutions, dispositions of assets, conversions, and mergers that are
addressed specifically in ULCAA articles 4, 12, 15, and 16. For a general discussion of
fundamental changes under ULCAA, see infra Part V.F.

5 28 UNIF. LTD. Coop. Ass'N AcT § 514(2), 6A U.L.A. 221.
529 See id. § 514(3), 6A U.L.A. 221.
530 See supra notes 18-19 and accompanying text.
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ULCAA does not state expressly that the organic rules may provide
for voting requirements beyond a simple majority of patron members if
no investor members are involved, except with respect to fundamental
changes under articles 4, 12, 15, and 16. The operation of subsection
113(a), however, supports the existence of that flexibility. 53' The com-
ments to ULCAA sections 512 through 514 provide examples of how
voting power is determined and how the voting provisions operate. The
comments also illustrate the extent to which the organic rules can alter
voting.

532

ULCAA uses the same two-tiered voting scheme for fundamental
changes in an LCA. The fundamental changes and the specific voting
requirements applicable to them are amendments to the articles of organ-
ization,533 certain amendments to the bylaws,534 dissolution,535 certain
dispositions of assets,536 conversions,537 and mergers.538

The default rules for fundamental changes require a two-thirds vote
of all members voting (both patron members and investor members taken
together) to approve the change. The organic rules may modify the de-
fault rules to a different quantum of votes (or in the case of patron-
member votes, to a greater percentage of the patron-member votes) so
long as that quantum is not less than a majority.539 These default rules
actually mean the patron members may, as a practical matter, have a
greater say in day-to-day matters than fundamental changes when com-
pared to the voting power of investor members n.5  ULCAA expressly
provides the default rules on voting may be varied to require a percen-
tage be measured against the voting power of all members rather than
against those actually voting. 54'

ULCAA permits the organic rules to create geographic districts of
patron members or classes of patron or investor members; conduct meet-

531See supra note 285 and accompanying text.
532 See UNIF. LTD. COOP. ASS'N Acr § 511 cmt., 6A U.L.A. 218 (2008).

533See id. § 405(a), 6A U.L.A. 203.
534See id. § 405(e), 6A U.L.A. 204.
535See id § 1205, 6A U.L.A. 283.
536 See id § 1504(a), 6A U.L.A. 308.
537See id § 1603(b)(1), 6A U.L.A. 311.
538See id § 1608(a)(1), 6A U.L.A. 316.

539See id. §§ 405(c), 1205(c), 1504(b), 1603(c), 1608(b), 6A U.L.A. 204, 283, 308,
311,317.

540See supra note 19 and accompanying text.
541 See supra notes 18-21.
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ings of the members within districts or classes; elect directors at those
meetings; or provide for the election of district or class delegates to
represent and vote for the districts or classes at members meetings. 542

The concept of geographic districts is relatively common in larger tradi-
tional cooperatives that have many members and a large geographic terri-
tory.543 Other unincorporated cooperative association acts contain ex-
press provisions concerning districts.5" Cooperatives typically have uni-
form requirements for membership and, as a result, classification of
members is not common. Nonetheless, districts of members are available
in unincororated entities and are, likewise, addressed expressly in
ULCAA.54

Even though ULCAA expressly addresses the use of districts or
classes, the Act provides no detailed default rules for their structure or
operation. This flexibility in designing districts and classes is implicit in
LLC statutes but is without express prompting by statute. Thus,
ULCAA's flexibility is common with that of LLCs.546 Cooperative sta-
tutes, perhaps because most are now based on corporate law, expressly
prompt the power to delineate classes, as does the Minnesota Coopera-
tive Association Act. 54 7 ULCAA follows these statutes as a matter of co-
operative custom. ULCAA's inclusion of districts and classes should
assuage any negative interpretation that might result from their absence.

If the organic rules provide for voting by districts or classes of mem-
bers, voting on an amendment to the articles or the bylaws requires the
same percentage of member votes by the members of the districts or
classes for approval of the amendment that would be required if no dis-
tricts or classes existed.54 8 This rule also applies to identifiable voting

542See UNIF. LTD. Coop. Ass'N ACT § 517, 6A U.L.A. 224 (2008).
543See id § 517 cmt. (a), (b), 6A U.L.A. 225.
544See, e.g., MINN. STAT. ANN. § 308B.545 subdiv. 4(b) (West 2004); TENN. CODE

ANN. § 43-16-116(b) (2007); WIS. STAT. ANN. § 193.55 1(2)(a) (West Supp. 2008).
545See UNIF. LTD. Coop. ASs'N ACT § 517 cmt. (c), (d), 6A U.L.A. 225. See also

REv. UNIF. LTD. LIAB. Co. AT § 407(b)(2), 6B U.L.A. 483 (2008) (providing that
"[ejach member [in a member-managed limited liability company] has equal rights in the
management and conduct of the company's activities," presumably creating one member,
one vote); but see id. § 110(a)(1), 6B U.L.A. 442 (allowing arrangement to vary by
company's operating agreement). See also UNIF. LTD. P's-np ACT (2001) § 110(a), 6A
U.L.A. 378 (2008).

546 See, e.g., REV. UNIF. LTD. LIAB. Co. ACT §§ 110(a), 407, 6B U.L.A. 442,483.
547 See MINN. STAT. ANN. § 308B.545 subdiv. 4(b) (West 2004).
548 See UNIF. LTD. Coop. ASS'N ACT § 404(a), 6A U.L.A. 202.
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groups that would be affected differently by a proposed amendment than
other members549 if the amendment relates to

(1) the equity capital structure of the limited coop-
erative association... ;

(2) the transferability of a member's interest;
(3) the manner or method of allocation of profits or

losses among members;
(4) the quorum for a meeting and the rights of vot-

ing and governance; or
(5) unless otherwise provided in the organic rules,

the terms for admission of new members.55 °

Finally, if a proposed amendment would affect in the same or a substan-
tially similar way two or more districts or classes 551 entitled to vote sepa-
rately as a single voting group, the districts or classes so affected must
vote as a single voting group (unless, of course, the organic rules other-
wise provide).552 This arrangement is consistent with, and roughly simi-
lar to, both general unincorporated and corporate law.

The organic rules may provide that member action may be taken on-
ly at a meeting of the members. Absent such a provision, action may be
taken without a meeting by consent of every member-unanimous con-
sent-in a record. The record may provide for a date and time when the
consent will be effective.5 5 3 This provision, too, is similar to other organ-
izational law. 554

Voting by a proxy is uncommon in traditional general or agricultural
cooperatives but often required in housing cooperatives.555 ULCAA's
default rule disallows proxy voting, but the organic rules can change this
rule, with certain restrictions. 556 If the organic rules permit proxies, the
organic rules may also provide the manner and provisions for appoint-

549 See id
55°Id § 405(e), 6A U.L.A. 204. ULCAA defines a "voting group" as "any

combination of one or more voting members in one or more districts or classes that under
the organic rules or [ULCAA] are entitled to vote and can be counted together
collectively on a matter at a members meeting." Id § 102(31), 6A U.L.A. 162.

551 Presumably the members in the districts or classes.
552 See UNIF. LTD. Coop. Ass'N AcT § 404(b), 6A U.L.A. 202 (2008).

553 See id. § 516, 6A U.L.A. 223.
554 See, e.g., REv. UNIF. LTD. LIAB. Co. ACr § 404(c), 6B U.L.A. 480 (2008).
555 Cf COLO. REV. STAT. ANN. § 7-56-305(1)(d) (West 2008).
556 See UNIF. LTD. Coop. ASs'N AT § 515(a), 6A U.L.A. 222.
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ment of a proxy. 57 The Wyoming, Minnesota, Tennessee, and Iowa sta-
tutes governing LCAs prohibit voting by a proxy, but the Wisconsin sta-
tute allows it.558 The word "proxy" in JLCAA means the person to
whom authority to vote is granted, not the authority itself or the docu-
ment in which the authority is granted,559 but it does not refer to a dele-
gate voting for a district or a class.56

A patron member may only appoint another patron member as a
proxy. An investor member may only appoint another investor member
to vote as a proxy.561 The comment to subsection 515(b) notes this rule is
mandatory; 562 thus, the rule comes within the introductory phrase
"[u]nless required, limited, or prohibited by this act" as a provision that
cannot be varied under the authority of the general language of subsec-
tion 113(a).563 As a result, if a person is both a patron member and an
investor member, the person would be required to appoint either two dif-
ferent persons-a patron member and an investor member-as proxies to
vote in both capacities or appoint someone who is both a patron member
and an investor member as the proxy.

The detailed voting provisions found in ULCAA are different from
statutes governing unincorporated organizations, which usually have lit-
tle, if any, information regarding the voting rights and procedures for
partners or members. In those organizations, voting procedures are left
completely to the organic rules. In this sense, ULCAA follows in its de-
tail the provisions more frequently found in for-profit incorporated entity
statutes and corporate cooperative statutes. 564 This detail, however, nec-
essarily follows the policy of member control.

3. Voting and the Board of Directors

An additional voting provision related to the protection of patron
members in LCAs appears in provisions of the statutes related to voting
and the board of directors. ULCAA and all of the statutes governing enti-
ties similar to LCAs under ULCAA, except Tennessee, provide that at

557See id. § 515(c), 6A U.L.A. 222.
558See infra State Comparative Chart, Appendix, col. E.
559See UNIF. LTD. COOP. ASS'N Acr § 515(a) cmt., 6A U.L.A. 222-23.
560See id § 515(a), 6A U.L.A. 222.
561 See id. § 515(b), 6A U.L.A. 222.
562 See id. § 515(b) cmt., 6A U.L.A. 223.

563 See id. § 113(a), 6A U.L.A. 176. For a discussion of ULCAA section 113 and

interpretation of ULCAA, see supra notes 284-93 and accompanying text.
564See, e.g., REV. MODEL Bus. CORP. AcT §§ 7.20-.32 (2008).
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least half of the voting power on general matters must be in one or more
directors elected exclusively by patron members.565 According to
ULCAA, "[Tihe affairs of a limited cooperative association must be
managed by or under the direction of, the board of directors. The board
may adopt policies and procedures that do not conflict with the organic
rules or this [Act]. ' 56

The board structure and its responsibilities are similar to those found
in traditional cooperative law. Even so, some traditional cooperative law
does not contain the phrase "or under the direction of' found in ULCAA

567and in modern for-profit corporate acts. Interestingly, the board struc-
ture in traditional corporate cooperative organizations conceivably can be
interpreted as inconsistent with the principle of patron-member control
because it is a representational, not pure, democratic governing
scheme. 568 Perhaps because of the member-control principle, older cor-
porate statutes frequently required all directors to be (patron) members of
the cooperative organization. The modern trend, however, is to allow at
least some nonmember directors. More importantly, all existing new un-
incororated cooperative statutes provide for some flexibility on the is-
sue. 9

The default rule in ULCAA attempts to continue the traditional in-
terpretation of the member-control principle by providing that all direc-
tors must be members or, in the case of members who are entities, an
individual the member entity designated.570 Additionally it limits the
flexibility otherwise inherent in the organic rules57' by limiting the num-
ber of nonmember directors who may serve on the board.572 For example,
if nine or more directors serve, no more than one-third of the directors
may be nonmembers.573 In any event, the board is required to have at

565 See infra State Comparative Chart, Appendix, col. C.
566 UNIF. LTD. Coop. Ass'N AcT § 801(b), 6A U.L.A. 241 (2008).
567 See e.g., REV. MODEL Bus. CoRP. AcT §801(b); Baarda, supra note 90, tbl.

12.07.01, at 491-94. According to the observers to the ULCAA Drafting Committee, the
lack of this phrase has caused confusion in practice.

568 In LCAs with few members, to have all members serve on the board of directors

would be possible in many instances, simulating a pure democracy, with each
director/member having fiduciary duties to the entity. See generally infra Part V.G.

569 See, e.g., MINN. STAT. ANN. § 308B.411 subdiv. 2(b) (West 2004).
570 See UNIF. LTD. Coop. Ass'N ACT § 803(a), 6A U.L.A. 243.

571See supra Part V.A.

572 See UNIF. LTD. Coop. ASW'N ACT § 803(c), 6A U.L.A. 243 (2008).

573 See id. § 803(c)(3), 6A U.L.A. 243.
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least three directors, unless it has fewer than three members in which
case it may have the same number of directors as members.574

Board composition is another topic in which the economic necessity
for some LCAs to have investor members complicates the application of
cooperative principles. The principle of member control traditionally has
been interpreted and applied to mean patron-member control.5 75 Most of
the new unincorporated cooperative association statutes that preceded
ULCAA require at least one-half the voting power on the board of direc-
tors to be held by board members elected by patron members.576 ULCAA
further strengthens the user (patron) members' control by requiring, at a
minimum, patron members elect the majority of the board of directors.577

Under ULCAA, this requirement translates to voting power on the board
of directors because ULCAA, unlike the new predecessor unincorporated
cooperative statutes, limits each director to one vote.578 This provision
echoes, at the board level, the democratic one-person, one-vote theme 579

and is consistent with cooperatives formed under state corporate sta-
tutes.

580

ULCAA manifests user control in another way: it provides, in addi-
tion to patron members electing the majority of the directors, at least a
minimum number of directors must be patron members. 581 For example,
if nine or more directors are on the board, then at least one-third of them

574ULCAA does not allow a single member LCA, unless the association is a
subsidiary of a cooperative organization. See supra notes 318-19 and accompanying text
(discussing formation).

575Care needs to be taken in examining statutes, regulations, and literature, which
frequently refer to control being in members as opposed to patrons or patron members.
Usually a great overlap, if not a total identity, between members and patron members
exists in a cooperative organization, with the result that control is in fact in patron
members. See generally Frederick, supra note 134, pt. 1, at 15 (discussing the distinction
between patrons and members).

576 See infra State Comparative Chart, Appendix, col. C. The exception is
Tennessee, which requires patron members elect at least 51% of the voting power on the
board. See TENN. CODE ANN. § 43-38-606(a) (West 2008).

577 See UNIF. LTD. Coop. ASS'N AcT § 804(a)(2), 6A U.L.A. 244 (2008).
578 See id § 816(a), 6A U.L.A. 253.
579 See id.
580 See, e.g., id.; REv. MODEL Bus. CORP. ACr § 8.24(b), (c) (2008).
581 See UNIF. LTD. Coop. ASS'N ACT § 804(a)(1), 6A U.L.A. 244.
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must be patron members. Of course once elected, the directors have du-
ties to the entity and not the group that elected them.582

An illustration of the board composition may be helpful. Assume a
board of nine directors. Patron members exclusively must elect a majori-
ty, five.583 At least three directors must be patron members and only three
directors may be nonmembers. One way to solve the planning puzzle
would be to classify the board so that patron members elect five direc-
tors, no more than three of which are patron members (the minimum re-
quired), and two who are nonpatron directors (the two could be investor
members or nonmembers). In turn, the investor members could elect four
directors. One of those directors could be a nonmember (for a total of
three, the maximum nonmember directors permitted under these cir-
cumstances, if the patron members elected two nonmember directors). 584

The results in this illustration are: three patron-member directors, elected
exclusively by patron members; three investor-member directors, elected
by investor members; and three independent, nonmember directors, two
elected by patron members and one elected by investor members.

Myriad other election strategies exist that also could comply with
ULCAA. In short, ULCAA's board provisions (1) allow investor mem-
bers to "be at the table" and protect their investment in ways similar to
those venture capitalists sometimes require and (2) provide a stronger
argument, compared with other new unincorporated cooperative laws,
that patron members can control the LCA through their ability to elect
the majority of the directors. Moreover, under the default rule, members
may remove a director with or without cause at any time.585

Consistent with any entity that has a board structure, ULCAA con-
tains provisions concerning board meetings,586 action without a meet-
ing,58 vacancies, 588 and remuneration. 589 Two provisions, however, are
remarkable for purposes of this Article: (1) suspension of directors 59° and

582 Compare infra Part V.G. (discussing duties) with REv. MODEL Bus. CORP. ACT

§ 8.30 (2008) (standards of conduct for board of directors).
583 See UNIF. LTD. COOP. ASS'N ACT § 804(a)(2), 6A U.L.A. 244 (2008).
584 See id. § 803(c)(3), 6A U.L.A. 243.
585 See id § 807, 6A U.L.A. 247.
586 See id. § 811, 6A U.L.A. 250.
587 See id § 812, 6A U.L.A. 251.
588 See id § 809, 6A U.L.A. 249.
589 See id. § 810, 6A U.L.A. 250. Article 8 covers other matters as well, thus the list

in the text of the Article is meant as merely exemplary.
590 See id. § 808, 6A U.L.A. 248.
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(2) composition of board committees. 59' Both the suspension and non-
member service on the board committee are remarkable because they
underscore the unique character of cooperative organizations as they
have evolved, even though both are rather novel.

ULCAA has a specific provision captioned "Suspension of Director
by Board., 592 This provision allows the board of directors to suspend one
of its directors for a thirty-day period for a limited set of egregious beha-
viors: "(1) fraudulent conduct with respect to the association; (2) gross
abuse of the position of director; (3) intentional or reckless infliction of
harm on the association; or (4) any other behavior, act, or omission as
provided by the organic rules. 593 The suspension automatically termi-
nates after thirty days, unless the director-removal process is begun.594

The suspension provision is not meant pejoratively but rather reflects
the nature of some cooperatives whose members may be rather unsophis-
ticated in their knowledge of organizational law. In those organizations,
relying on norms that exist in more sophisticated settings might be inef-
ficient. 595 The suspension provision also shifts the burden of going to
court for relief away from the LCA.

The other rather remarkable provision concerns the composition of
board committees. ULCAA's default rule allows the board to appoint
nondirector nonmembers to serve on committees of the board.596 If ap-
pointed, the nonmember "has the same rights, duties, and obligations as a
director serving on the committee., 597

The ability to appoint nondirectors-whether or not members598 _
"provides substantial flexibility ... to establish committees. ' 59 Many
cooperative statutes require, for example, audit committees. 6°° ULCAA
does not. Likewise, RULLCA, another unincorporated act, expressly

591See id. § 817, 6A U.L.A. 254.
592 See id § 808, 6A U.L.A. 248.

593Id. § 808(a), 6A U.L.A. 248.
594See id § 808(b), 6A U.L.A. 248. ULCAA section 807 governs removal.
595An example the drafting committee discussed was a director engaging in

sexually harassing behavior toward employees of the organization.
See UNIF. LTD. Coop. Ass'N AcT § 817(b), 6A U.L.A. 254 (2008).

597See id. § 817(c), 6A U.L.A. 254.
598 See id. § 817, 6A U.L.A. 254.
599Id. § 817 cmt., 6A U.L.A. 254.
600 See, e.g., MINN. STAT. ANN. § 308B.445 (West 2004).
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provides for a special litigation committee. 601 ULCAA does not.602 The
ability to appoint nondirectors to committees, however, allows the flex-
ibility to appoint special committees, and also allows the flexibility to

provide appropriate expertise in a variety of situations that best business

practices make necessary, with a minimum of mandated provisions.63

4. Manner of Voting on Voluntary Fundamental Changes and the

Organic Rules

ULCAA provides for patron members to hold voting power 6° 4 and, if
investor members exist, the voting power may be shared with the inves-

tor members.60 5 ULCAA contemplates that each patron member of an
LCA will have at least one vote.60 This potential requirement is subject
to modification by the organic rules, which may allocate voting power
among patron members in one or a combination of four ways: "(1) one
member, one vote; (2) use or patronage; (3) equity [investment by the
patron member]; or (4) if a patron member is a cooperative, the number
of its patron members." 60 7 The comment to subsection 512(a) says "[lt]he
Act permits the organic rules to provide for more than one vote per
member... but.., defaults to one member one vote." 60 8

A strict reading of sections 511 and 512 together does not demand
each patron member must have at least one vote. If, for example, the or-

601 See REv. UNIF. LTD. LIAB. Co. AcT § 905, 6B U.L.A. 524 (2008). The Comment

to RULLCA section 905 states in part: "Although special litigation committees are best
known in the corporate field, they are no more inherently corporate than derivative
litigation or the notion that an organization is a person distinct from its owners." Id. § 905
cmt., 6A U.L.A. 524.

602 Therefore, ULCAA does not contain a provision concerning the effect courts

must give the special litigation committees' determinations. The provision in RULLCA
states in part: "If the court finds that the members of the committee were disinterested
and independent and that the committee acted in good faith, independently, and with
reasonable care, the court shall enforce the determination of the committee." Id. § 905(e),
6A U.L.A. 524.

603 See generally infra notes 683-87 and accompanying text. ULCAA allows for the
creation and usage of committees, much like other uniform acts, and it even allows
nondirectors to serve on said committees in order to assure disinterest or special
expertise. However, the courts ultimately will determine whether ULCAA's committees
will be lent the same credence as those used in other uniform acts.

604 See UNIF. LTD. Coop. Ass'N ACT §§ 511, 512 cmt., 6A U.L.A. 217-18 (2008).
605 See id. § 513, 6A U.L.A. 220.
6M See id §§ 511, 512(a)(2) cmt., 6A U.L.A. 217, 219.
607 Id § 512(a), 6A U.L.A. 218.
608 Id. § 512(a) cmt., 6A U.L.A. 218.
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ganic rules provided for patron voting to be based strictly on use or pa-
tronage of the association, 6° 9 and a patron member had no patronage with
the association, then the patron might not have any vote under ULCAA.
The example in the comment to subsection 512(a)(2) recognizes this is-
sue, suggesting such matters be addressed in drafting the organic rules.6 1°

ULCAA's text makes operationally clear that voting among patron
members does not need to be equal if the organic rules provide for un-
equal voting based on one of the methods provided for patron voting in
subsection 512(a). Unfortunately, reaching that conclusion does require a
modicum of interpretation.

If an LCA has investor members, by default each investor member
must have one vote, but the organic rules may provide for an entirely
different voting scheme. 61' The organic rules may also classify investor
members and provide for different voting arrangements by class.612

ULCAA conceptually follows the other new unincorporated coopera-
tive statutes in balancing the patron members' interests with those of in-
vestor members in a way that will enhance the availability of equity in-
vestment while remaining true to the cooperative principle of (patron)
member control in the limited cooperative. This balancing is done in all
the statutes largely through voting provisions that, within limits, the or-
ganic rules can modify. ULCAA however has, taken a different default
approach by not mandating patron member block voting and providing
more patron member choice on the eligibility of board members whom
they elect.

F. Quantum Mechanics: Voluntary Fundamental Changes and the
Organic Rules-Together but Separately

1. General Overview and Procedure for Member Voting

Fundamental changes generally are understood in organizational law.
They typically include life-altering changes to the entity, including the
amendment of the highest organic authority, the sale of substantially all
of the entity's assets, mergers, conversions, domestications, and volun-

609See id. § 512(a)(2), 6A U.L.A. 218.
610See id. § 512(a)(2) cmt., ex., 6A U.L.A. 219.

611 See id. § 513, 6A U.L.A. 220. The Wisconsin statute provides that the patron

members shall determine through the organic rules the voting power of nonpatron
members, which may be withheld entirely. See Wis. STAT. ANN. § 193.545(1)(a) (West
Supp. 2008).

612 See UNIF. LTD. COOP. ASS'N Acr § 513, 6A U.L.A. 220 (2008).
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tary dissolutions. This Part of the Article discusses the treatment of fun-
damental changes in the context of an LCA.

ULCAA follows both incorporated and unincorporated entity law by
making specific provisions governing certain fundamental changes.61 3

Fundamental changes ULCAA anticipates are: article 4 (amendments to
specific organic rules), article 12 (dissolutions), article 15 (dispositions
of assets), and article 16 (conversions and mergers).61 4

613 The statutes governing different types of entities do not always approach the

subjects of amending the organic rules, dissolutions, dispositions of assets, or conversions
and mergers in the same ways because of the different underlying nature of the different
entities. Compare REV. MODEL Bus. CORP. AcT § 9.52 (2008) (requiring two-thirds of the
board of directors to adopt a plan for conversion) with Rav. UNIF. P'SHIP ACr § 902, 6 Pt.
I U.L.A. 214 (2001) (requiring partners' unanimous consent to adopt a plan of
conversion).

614 See UNIF. LTD. Coop. ASS'N Acr arts. 4, 12, 15, 16, 6A U.L.A. 200,280,306, 309
(2008). RMBCA provides for shareholder approval of amendments to the articles of
incorporation with some exceptions, REv. MODEL Bus. CORP. ACT § 10.03 (2008),
voluntary dissolution, id. § 14.02, disposition of assets other than those in the ordinary
course of business, providing security for indebtedness, in a transfer to a wholly owned
entity and to distribute the assets to shareholders pro rata, id. § 12.02, conversions, id.
§ 9.52, mergers and share exchanges, id. § 11.04, and domestications, id. § 9.21. It does
not address divisions.

RULLCA section 110(a)(4) states that the operating agreement may provide for how
it can be amended. See REV. UNIF. LTD. LIAB. Co. Acr § 110(a)(4), 6B U.L.A. 442
(2008). Subsections 407(b)(5) and 407(c)(4)(D) provide the default rule that, unless
otherwise provided in the operating agreement the operating agreement can be amended
only with the consent of all the members. See id. § 407(b)(5), (c)(4)(D), 6B U.L.A. 484.
Likewise, RULLCA section 701(a)(2) states all members must consent to a voluntary
dissolution by the members. See id. § 701(a)(2), 6B U.L.A. 506. The consent of all
members is required in a manager-managed LLC for the disposition of all, or
substantially all, of the company's property outside the ordinary course of the company's
business. See id. § 407(c)(4)(A), 6B U.L.A. 484. Likewise, all members must approve a
merger, conversion, or domestication in a manger-managed LLC. See id. § 407(c)(4)(B),
6B U.L.A. 484. All these rules probably can be varied by the operating agreement
because of the general authority given the operating agreement. See id. § 110, 6B U.L.A.
442.

ULPA requires the consent of each partner to amend a limited partnership agreement
and to dispose of all, or substantially all, of a limited partnership's property other than in
the usual and regular course of the partnership's activities. See UNIF. LTD. P'SHIP ACT
(2001) § 406(b)(1), (3), 6A U.L.A. 434 (2008). For voluntary dissolution of a limited
partnership, all general partners and limited partners owning a majority of the rights to
receive distributions as limited partners must consent for it to be effective. See id.
§ 801(2), 6A U.L.A. 479. A conversion or merger must receive the consent of all the
partners in the limited partnership, with limited exceptions. See id. §§ 1103(a), 1107(a),
1110, 6A U.L.A. 506, 514, 520. All of the unanimity requirements may be modified by
the limited partnership agreement. See, e.g., id § 11 10(a)(1), 6A U.L.A. 520.
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No provisions are contained in ULCAA for domestications,615 inter-
616 617est exchanges,6t 6 or divisions. The lack of provisions for interest ex-

changes and divisions is consistent with many other unincorporated enti-
ty acts. For example, reporters Daniel S. Kleinberger and Carter G.
Bishop stated the reason no provisions for interest exchanges are in
RULLCA is "because that type of transaction would be novel in the un-
incorporated context and is far from universally accepted in corporate
law., 618 With respect to traditional cooperative statutes, this novelty can
be stated with equal force for domestications, interest exchanges, and
divisions, which usually are not addressed in traditional cooperative sta-
tutes. Although ULCAA draws significantly from RMBCA and
RULLCA, it does not provide for domestications and, as with RULLCA
and the Model Entities Transaction Act,6 19 does not address divisions or

620dissolutions. It also does not address share or interest exchanges. The
drafting committee for ULCAA did not believe addressing these three
topics in ULCAA was necessary, or perhaps even appropriate.621

ULCAA only addresses the LCA in the case of a fundamental
change that involves another entity, such as a conversion or merger. The
other entity's power to engage in a conversion or merger, for example,
must be derived from that entity's organic law and organic rules.6 22

615 See MODEL ENTITY TRANSACTION ACT §§ 501-506, 6A U.L.A. 63 (2008).
616 See id. §§ 301-306, 6A U.L.A. 42.

617See 2 LARRY RIBSTEIN & ROBERT KEATINGE, RIBSTEIN AND KEATINGE ON

LIMITED LIABILITY COMPANIES § 20:10 (2d ed. 2004).
618 Kleinberger & Bishop, supra note 311, at 540-41 (footnote omitted). RULLCA

does provide for domestications. See REv. UNIF. LTD. LIAB. Co. ACT § 1010, 6B U.L.A.
535-36 (2008).

619 MODEL ENTITY TRANSACTION ACT, 6A U.L.A. 1 (2008).

620See UNIF. LTD. Coop. ASS'N ACT § 1601 cmt., 6A U.L.A. 309 (2008).
621 See id. § 1602 cmt., 6A U.L.A. 310.

622 For example, if a traditional cooperative desires to "convert" to a

limited cooperative association governed by this Act [ULCAA], the
statute under which the cooperative is formed must allow such a
conversion. This operational aspect of the Act, however, reflects
more than just the typical boundary of scope between acts governing
different types of organizations. It also reflects policy at a deeper
level because the limited cooperative association permits investor
members which may change the dynamic as compared to existing
cooperatives. For both scope and policy reasons, therefore, this Act
does not attempt to change the law of other organizations by allowing
or encouraging conversion, in the illustration, from a traditional
cooperative form to a limited cooperative form. Effecting those kinds
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Generally, fundamental changes under ULCAA may be made only
with a vote of the members.623 There are two exceptions to the member
requirement for amendments to the organic rules: "(1) amendments by
the initial directors [before members] permitted by Sections 401(a) and
[304(c)]; and (2) that the articles may delegate authority to the board to
adopt and amend most bylaws under Section 405(f). 6 24

Voluntary dissolution is a fundamental change and has the same vot-
ing requirement of the members. 625 The following causes of dissolution,
however, are not voluntary dissolutions: (1) dissolution because of an
event or at a time specified in the articles of organization;626 (2) dissolu-
tion ninety days after the dissociation of a member that leaves only one
patron member and no other members, subject to certain stated excep-
tions;627 (3) voluntary dissolution before an LCA commences activity;628

(4) judicial dissolution;629 or (5) administrative dissolution.63°

Not all dispositions of assets are fundamental changes. Members do
not need to vote on dispositions of assets if they occur in the ordinary
course of business or for secured credit transactions. 63' Members need to
vote on dispositions of assets "if the disposition leaves the association
without significant business activity., 632 For example, a disposition of
assets conceivably would not be in the ordinary course of business if the
sale were of all the assets at one location, if an LCA operates at multiple
locations. Under these circumstances, however, the association would
still have "significant continuing business activity."

of policy decisions is beyond the scope of this Act. Conversions
implicate the federal income tax and, depending on the particular
parties to the conversion, could have significant tax consequences.

Id.
623 This restriction is stated specifically in ULCAA section 401(a) for amendments

to the organic rules. See id § 401(a), 6A U.L.A. 200.
624 Id § 402 cmt., 6A U.L.A. 201.
625See id. § 1205, 6A U.L.A. 283.
626 See id § 1202(1), 6A U.L.A. 280.
627 See id § 1202(3), 6A U.L.A. 280.

628 See id. §§ 1202(2), 1204, 6A U.L.A. 280, 284. A majority of the organizers or

initial directors may dissolve an LCA that has not yet begun business activity or the
conduct of its affairs. See id § 1204, 6A U.L.A. 282.

629 See id. § 1203, 6A U.L.A. 281.

630See id § 1211, 6A U.L.A. 290.
631 See id § 1501, 6A U.L.A. 306.

632 See id. §§ 1501, 1502, 6A U.L.A. 306-07. Compare REv. MODEL Bus. CORP.

Acr §§ 12.01, 12.02 (2008).
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The general authority provided to the board of directors in subsection
801(b) should be sufficient for the board to authorize the transaction
without a membership vote.633 Section 1501 expressly states the articles
of organization can provide for member approval of a disposition of as-
sets in the ordinary course of business, and the articles could clarify the
definition for purposes of the vote under section 113(a).634 Given subsec-
tion 113(a), a careful draftsperson might be well advised to consider ad-
dressing this subject in the articles of organization.

The procedures when a membership vote is required for a fundamen-
tal change are the same with respect to each type of fundamental change.
Three steps are required:

Step 1: A majority of the board of directors, or a greater percentage
if required by the organic rules, must propose the matter to be voted
on;

Step 2: The board must call a membership meeting to consider the
matter, with the meeting to be held within ninety days after the proposal
of the matter;636

Step 3: The board must give notice of the meeting in a record and
provide relevant materials specified in ULCAA regarding the matter to

637be considered at the meeting.
At the meeting, the members vote on the matter being considered.

The two-tier approach for voting 638 is used to determine whether the mat-
ter is approved. The minimum default rules for fundamental changes
provide: (1) at least two-thirds of the voting power of the members

633 This particular circumstance is not addressed expressly by ULCAA or by

RMBCA. ULCAA sections 1501 and 1502 are somewhat similar to RMBCA sections
12.01 and 12.02, but no "express counterparts [exist] in RULLCA, ULPA, or RUPA,
though in application those acts provide for similar heightened voting as a matter of
default in the context of a disposition of assets." UNIF. LTD. Coop. ASS'N ACT § 1501
cmt., 6A U.L.A. 306 (2008).

634See id § 113(a), 6A U.L.A. 176.
635 See id. § 402(a) (amendments to the organic rules); § 1205(a)(1) (voluntary

dissolution); § 1503(1) (disposition of assets); § 1603(a) (conversion); § 1607(a) (merger)
6A U.L.A. 201, 283, 311, 316 (2008). An amendment to the organic rules may also be
proposed by petitions "signed by at least 10 percent of the patron members or at least 10
percent of the investor members." Id. § 402(a)(2), 6A U.L.A. 201.

636 See id. § 402(b) (amendments to the organic rules); § 1205(a)(2) (voluntary
dissolution); § 1503(2) (disposition of assets); § 1603(a) (conversion); § 1607(b)
(merger) 6A U.L.A. 201, 283, 307, 311, 316 (2008).

637 See id. §§ 402(b), 1205(a)(3), 1503(2), 1603(a), 1607(b), 6A U.L.A. 201, 283,

307, 311, 316.
638 See supra notes 523-637 and accompanying text.
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present at a meeting must approve the matter being considered for it to
be approved; and (2) if the LCA has investor members, at least a majori-
ty of votes cast by the patron members must approve the matter, unless
the organic rules require a larger percentage. 639 The default rules may be
modified by the organic rules to require the percentage of required votes
to be: (1) a different percentage that is not less than a majority of mem-
bers voting at the meeting; (2) measured against the voting power of all
members; or (3) a combination of (1) and (2). 640

The higher vote quantum, whether required by the default rules or by
organic rules, drastically changes the dynamic of the vote. For example,
assume: (1) an LCA with fifty patron members and twenty investor
members; (2) the articles of organization require that 80% of the patron
members must approve any disposition of assets, and 60% of all the
members must approve the disposition; (3) each member has one vote;
(4) the association has four operating plants, each in a different commu-
nity; (5) one of the plants loses so much money each year that it causes
the association to realize losses, even though the other plants each regu-
larly book a profit; and (6) a buyer is willing to pay an appropriate price
and continue operation of the plant in the community where it is located.
The board of directors decides to sell the losing plant to the buyer and
submits the matter to the members for their action. Fearful of losing their
entire association because of the losses, thirty-eight patron members-
76% of the patron members-and all of the investor members vote to sell
the plant. Twelve of the patron members-24%-vote against the sale,
all of them from the community where the plant is located. Approval of
the sale fails, even though 76% of the patron members and 82.8% of all
the members voted in favor of the sale.

In submitting a proposal for a fundamental change to the members,
the board of directors is to provide a recommendation for approval by the
members or, if the board believes that because of a conflict of interest or
other special circumstances it cannot make a favorable recommendation,
it must state the basis of its determination. 64 1 In addition, the board may
place conditions on the board's submission of the matter for a vote, but if

639See UNIF. LTD. Coop. ASS'N AcT §§ 405(a), 1205(b), 1504(a), 1603(b), 1608(a),
6A U.L.A. 203-04, 283, 308, 311, 316.

640 See id. §§ 405(c), 1205(c), 1504(b), 1603(c), 1608(b), 6A U.L.A. 204, 283, 308,

311,317.
641See id. §§ 402(b)(2), 1205(a)(3)(B), 1503(2)(B), 1603(a)(2), 1607(b(2), 6A

U.L.A. 201, 283, 307, 311, 316.
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it does so, it must state the conditions.642 For example, in submitting a
proposal for voluntary dissolution to the members for a vote, the board of
directors could condition the vote on a greater percentage of affirmative
votes for the dissolution than the ULCAA default rules require or a
greater vote than the articles of organization require. The board could
condition a sale of assets on receiving a price at least equal to a specified
amount, even if the members voted to approve the sale. If the board im-
poses such conditions with respect to a matter submitted to the members
for approval, the conditions must be stated in materials provided to the
members prior to the vote being conducted.

If an amendment to the articles of organization, a conversion, or a
merger is approved, a record evidencing the change must be delivered for
filing with the appropriate state agency. 643 The action becomes effective
when the record is filed with the filing officer or on a stated later effec-
tive date and time contained in the record.64

In connection with dissolution of an LCA, ULCAA permits, but does
not require, the delivery for filing of a statement of dissolution 645 and a
statement of termination. 646 These are voluntary filings. If they are made,
they provide constructive notice of actions being taken in connection
with the dissolution, winding up, and termination of the association. 647

During the winding up of an association, a member or a holder of finan-
cial rights may seek judicial supervision of the winding-up activities,
including court appointment of a person-who does not need to be a

648member-to carry out the winding-up activities. In effect, the ap-
pointment of a person to wind up not only authorizes the person to con-
duct the winding up of the association's activities, but also requires an
amendment to the articles of organization to be delivered for filing to the
appropriate state agency without a vote of the members. 649 As with other

642 See id. §§ 402(b)(3), 1205(a)(3)(C), 1503(2)(C), 1603(a)(3), 1607(b(3), 6A

U.L.A. 201, 283, 307, 311, 316.
643 See id. §§ 407(a), 1604(a), 1609(c), 6A U.L.A. 206, 312, 318.
644See id. § 203(c), 6A U.L.A. 189.
645 See id. § 1214, 6A U.L.A. 293.

646See id. § 1215, 6A U.L.A. 293.
647See id. §§ 1214 cmt., 1215 cmt., 6A U.L.A. 293, 294.
648 See id. § 1206(c), 6A U.L.A. 284. Compare UNIF. LTD. P'SHIP AcT (2001)

§ 803(c), (d), 6A U.L.A. 470 (2008) (limited partnership with no remaining general
partner) with REv. UNIF. LTD. LIAB. Co. Acr § 702(c), (d), 6B U.L.A. 507-08 (2008)
(dissolving LLC with no remaining members).

649 See UNIF. LTD. Coop. Ass'N AcT § 1206(d), 6A U.L.A. 284 (2008).
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amendments, this amendment becomes effective when filed by the filing
officer.

650

In summary, ULCAA contains detailed provisions regarding funda-
mental changes that are only outlined here. Its rules governing funda-
mental changes are largely, although not entirely, mandatory, and they
provide default rules for a minimum quantum for a vote.

2. Organic Rules and Their Amendment

The LCA's organic rules are its articles of organization and by-
laws. 651 The articles of organization are the publicly filed document un-
der which the LCA is formed. The articles of organization are the highest
governing authority of the LCA,652 which is unusual for unincorporated
organizations but not without precedent. 653

ULCAA also requires the bylaws be stated in a record 654 but does not
limit them to be contained in a single source or be styled or captioned
"bylaws." 655 Like other filed organizational documents, the articles of
organization require little content and in that regard are similar to certifi-
cates of limited partnership and more modern articles of incorporation.6 6

ULCAA requires seven items to be in either the articles of organiza-
tion or the bylaws, making their interrelationship different than the inter-
relationship of corporate articles of incorporation and corporate by-
laws.657 The composition of required items, "draws upon the statutory

650 See id. § 203(c), 6A U.L.A. 189.
651 See id. § 102(20), 6A U.L.A. 161 (defining "organic rules").

652 See id. §§ 102(20) (defining "organic rules"), 113 ("Effect of Organic Rules"),

405 ("Approval of Amendment"), 6A U.L.A. 161, 176, 203.
653 TEx. Bus. CORP. ACT ANN art. 1528, § 2.09 (Supp. 2008).

654 The term record is used consistently in uniform unincorporated acts. See REV.

UNIF. LTD. LIAB. Co. ACT §102(17), 6B U.L.A. 430 (2008); UNIF. LTD. P'SHmp ACT (2001)
§ 102(17), 6A U.L.A. 360 (2008). "'Record,' used as a noun, means information that is
inscribed on a tangible medium or that is stored in an electronic or other medium and is
retrievable in perceivable form." UNIF. LTD. Co. Ass'N ACT § 102(26), 6A U.L.A. 162
(2008).

655 Nonetheless, this formulation does provide flexibility concerning what rules and

operating procedures might be included as a bylaw or, alternatively and in narrower
circumstances, what might be part of a marketing or similar contract under ULCAA.
Compare REv. UNIF. LTD. LIDA. Co. ACT § 110 (operating agreement), 6B U.L.A. 442
(2008).

656 See, e.g., UNIF. LTD. P'stHP ACT (2001) § 201, 6A U.L.A. 392 (2008); REv.

MODEL Bus. CORP. ACT § 2.02 (2008).
657 ULCAA section 304 states in its entirety:
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requirements for bylaws of traditional cooperatives" and "[i]n addi-
tion, ... contains matters within the scope of limited liability company
operating agreements and limited partnership agreements., 65 8 The items,

(a) Bylaws must be in a record and, if not stated in the articles of
organization, must include:
(1) a statement of the capital structure of the limited

cooperative association, including:
(A) the classes or other types of members' interests and

relative rights, preferences, and restrictions granted to
or imposed upon each class or other type of member's
interest; and

(B) the rights to share in profits or distributions of the
association;

(2) a statement of the method for admission of members;
(3) a statement designating voting and other governance rights,

including which members have voting power and any
restriction on voting power;

(4) a statement that a member's interest is transferable if it is to
be transferable and a statement of the conditions upon
which it may be transferred;

(5) a statement concerning the manner in which profits and
losses are allocated and distributions are made among
patron members and, if investor members are authorized,
the manner in which profits and losses are allocated and
how distributions are made among investor members and
between patron members and investor members;

(6) a statement concerning:
(A) whether persons that are not members but conduct
business with the association may be permitted to share in
allocations of profits and losses and receive distributions;
and
(B) the manner in which profits and losses are allocated
and distributions are made with respect to those persons;
and

(7) a statement of the number and terms of directors or the
method by which the number and terms are determined.

(b) Subject to Section 113(c) and the articles of organization,
bylaws may contain any other provision for managing and
regulating the affairs of the association.

(c) In addition to amendments permitted under [Article] 4, the
initial board of directors may amend the bylaws by a majority
vote of the directors at any time before the admission of
members.

UNIF. LTD. Coop. ASS'N Acr § 304, 6A U.L.A. 198 (2008).
658 Id. § 304 cmt., 6A U.L.A. 199 (citing REv. UNIF. LTD. LIAB. Co. AcT § 110, 6B

U.L.A. 442 (2008)). See also UNIF. LTD. P'stIp AcT (2001) § 110, 6A U.L.A. 378 (2008).
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set forth below, all relate to significant topics within governance or
finance.

The Act is silent concerning the effect failure to include the seven
required items in the organic rules would have on the association. 659 No
penalties are provided within ULCAA's text if the requirements are not
met, and almost all the items are the subject of statutory default rules.
Moreover, bylaws do not need to be filed publicly. The foregoing is the
basis for the following comments:

"The Act does not provide a penalty and does not work a dissolution
of a limited cooperative association or prevent it from being duly organ-
ized solely because it fails to adopt bylaws." 66 As a result, other law and
the courts ultimately will determine whether failure to include the speci-
fied items gives rise to a cause of action.661

The default rule for amending the articles of organization is applica-
ble to five of the seven required items that may appear in either the ar-
ticles of organization or the bylaws, and they require the same vote quan-
tum as fundamental changes. 62 That is, the default rule requires a two-

659 See UNIF. LTD. COOP. ASS'N Acr § 304 cmt., 6A U.L.A. 199.
660 Id. (emphasis added).
661 The drafting committee discussed this resolution and, in a perfect world, the Act

would address this matter. However, virtually no guidance from the courts exists on this
matter in the context of the other unincorporated cooperative statutes. Moreover, this
entity is "new" and the resolution seems dependent on the varied facts and circumstances
in a given case. Nonetheless, the listed matters are of such importance to this particular
type of entity that the best approach was to require them to be in record form. In effect,
this decision is a nod for future evolution under this Act, and planners may avoid any
uncertainty simply by ensuring these terms are contained in the articles of organization or
bylaws-record form.

662 ULCAA section 405(e) states in its entirety:

(e) The vote required to amend bylaws must satisfy the
requirements of subsection (a) if the proposed amendment
modifies:
(1) the equity capital structure of the limited cooperative

association, including the rights of the association's
members to share in profits or distributions, or the
relative rights, preferences and restrictions granted to
or imposed upon one or more districts, classes, or
voting groups of similarly situated members;

(2) the transferability of a member's interest;
(3) the manner or method of allocation of profits or losses

among members;
(4) the quorum for a meeting and the rights of voting and

governance; or
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tier vote of a majority of patron members and two-thirds of all mem-
bers-the aggregate of patron members and investor members. 663

ULCAA expressly confirms that bylaw amendments, with the exception
of the five enumerated items, may be delegated to the board of directors
by the articles of organization. 664

More specifically, the subsection concerning the delegation of au-
thority to amend the articles states: "Except for the matters described in
subsection (e), the articles of organization may delegate amendment of
all or a part of the bylaws to the board of directors without requiring
member approval." 665

This subsection could be misinterpreted to have a far broader appli-
cation than the words actually state. Its application is limited to amend-
ment of the bylaws themselves and does not prohibit the bylaws from
giving broad discretionary power to take action under a specific bylaw.
For example, one of the five items that cannot be delegated for amend-
ment by the board of directors is "the manner or method of allocation of
profits or losses among members," 666 within prescribed limits discussed
elsewhere. 667 Thus, on one hand, if the bylaws state X% of profits are to
be allocated to patron members, the board may not amend X% to Y%. On
the other hand, if the bylaws state, "the board shall make allocations
based on their sole discretion subject only to the limitations contained in
ULCAA," the board has the authority to determine allocations in its dis-
cretion, which may result in different allocations in different years. 668 In
the second bylaw example, the manner of making allocations is vested in
the board's discretion by the bylaws. Using such discretion is not an
amendment of the bylaws and, therefore, is not within the Act's prohibi-
tion on delegation. Indeed, the board's exercise of discretion is the man-
dated manner in which allocations are to be determined.

(5) unless otherwise provided in the organic rules, the
terms for admission of new members.

UNIF LTD. Coop. ASS'N ACT § 405(e), 6A U.L.A. 204 (2008).
663 See id
664See id. § 405(f, 6A U.L.A. 204.
665 Id.

666Id. § 405(e)(3) (reproduced at supra note 662).
667 See supra Part V.C.3.b.
668 This issue is, of course, a matter of state law under ULCAA. Other regulatory

matters and taxation are distinct from ULCAA, and their effects need to be analyzed
separately.
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G. Rights and Duties: Sources and Explanation

Few more controversial or nebulous topics exist in organization law
than "fiduciary" duties.669 Statute and case law vary by state in both cor-
porate and unincorporated law.67 ° ULCAA adopts a board-of-director
style, centralized management, 67

1 while the Minnesota Cooperative As-
sociation Act, for example, adopts board duties consistent with those
used in corporate structure.672 ULCAA, therefore, takes a unique statuto-
ry approach to the duties of loyalty and care, and its attendant liability
and indemnification provisions for directors; it simply cross-references
and incorporates those provisions from other state cooperative or corpo-
rate law. 673 The relevant provisions all contain the following instruction:
"[insert reference to this state's cooperative corporation act or to the gen-
eral business corporation act].,674

As the Prefatory Note to ULLCA explains:

States have had the opportunity to develop specific
statutory policy regarding traditional cooperatives in the
context of elected centralized management. This Act
adopts those legislative formulations, as uniquely inter-
preted by the courts of individual states, as the appropri-
ate starting place for the determination and continued
evolution of the duties, responsibilities, and standards of
directors of limited cooperative associations .... The
standards of conduct of officers, on the other hand, are
left to agency law as a matter of affirmative policy, not
of omission.

669See, e.g., Carter G. Bishop, A Good Faith Revival of Duty of Care Liability in
Business Organizational Law, 41 TULSA L. REV. 477 (2006); Elizabeth S. Miller &
Thomas E. Rutledge, The Duty of Finest Loyalty and Reasonable Decisions: The
Business Judgment Rule in Unincorporated Business Organizations, 30 DEL. J. CORP. L.
343 (2005); see generally REV. UNIF. LTD. LiAB. Co. Acr § 409 cmt., 6B U.L.A. 489
(2008).

670See generally KEATING & CONAWAY, supra note 169, §§ 8.6, 8.8.
671 See UNIF. LTD. Coop. ASS'N AcT §§ 801-823, 6A U.L.A. 241-59 (2008).

672 MINN. STAT. ANN. § 308B.401 (West 2004).

673 See UNIF. LTD. Coop. Ass'N AcT §§ 801-823, 6A U.L.A. 241-59.

674 See id. §§ 818, 819, 901, 6A U.L.A. 255, 256, 260.
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This Act, however, contains an important modifica-
tion concerning the matters that may be appropriately
considered by the board of directors. 675

The structure of modern cooperative law, one of ULCAA's touch-
stones, contemplates a specific kind of governance structure, which in-
cludes elected directors. ULCAA adopts this structure of governance by
a board of directors676 and with it protects the ability of members to elect
those who govern. 677 Even so, differences exist between the corporate
board structure and the structure applicable to the LCA. The board of
directors under ULCAA may have more flexibility in some respects of
its decision-making process than does its corporate cousin. For example,
the board may, unless otherwise provided in the organic rules, establish
committees and appoint nondirectors to serve on those committees.678

Those nondirector committee members have coexistent rights, duties,
and responsibilities with directors serving on the same committee,679 in-
cluding informational rights.68 °

Another distinction between the corporate board of directors and the
LCA board of directors concerns "[o]ther [c]onsiderations of
[d]irectors. ' '68' This provision is similar to antitakeover provisions in
some state corporate law. The provision explicitly provides that the
directors may consider "the long and short term interest of the associa-
tion and its patron members" in fulfilling their duty to the association.682

Other constituencies the directors may consider are: (1) "the interest
of employees, customers, and suppliers of the association; '683 (2) "the
interest of the community in which the association operates;,, 684 and (3)
"other cooperative principles and values that may be applied in the con-,,85

text of the decision. These considerations are permissive; that is, the

675 Id prefatory note, 6A U.L.A. 150 ("Board of Directors: 'Fiduciary' Duty").
676 See id. art. 8, preliminary cmt., 6A U.L.A. 241.

677 See id. § 804, 6A U.L.A. 244.
678 See id. § 817, 6A U.L.A. 254.

679 See id. § 817(c), 6A U.L.A. 254.

680See id. § 821, 6A U.L.A. 257.
681 Id § 820, 6A U.L.A. 257.
682 Id. (emphasis added).

683 Id. § 820(1), 6A U.L.A. 257.

684 Id. § 820(2), 6A U.L.A. 257.
685 Id § 820(3), 6A U.L.A. 257.
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board is not required to include them in the decision-making process. 6 86

The stated rule is also a default rule because the articles of organization
may "otherwise provide. 687

Even though nonmandatory, other additional considerations are im-
portant both practically and aesthetically. As a practical matter the inclu-
sion of other considerations implicitly recognizes LCAs as self-help or-
ganizations and, further, that the primary purpose of many cooperatives
is to establish customer or supplier relationships for the ultimate benefit
of patron members. In the stereotypical agricultural marketing coopera-
tive, for example, the members' primary economic purpose is to receive
a higher price for their products. In other marketing cooperatives, the
goal may be to make a market for a niche product. In those circum-
stances, to acknowledge the underlying economic purpose of the associa-
tion and expressly to allow the board of directors to consider the effect a
decision has on all parties relevant to fulfillment of that purpose, is con-
sistent and perhaps necessary.

Another place that illustrates the operation of the other constituency
provision is in an LCA used for local economic development. Business
leaders in a community may become investor members in an association
to create jobs in the community. In that case, too, the board of directors
should be able to consider the effect a decision may have on the commu-
nity. And, because ULCAA does not require a for-profit or business pur-
pose, it might be suitable for public-private partnerships and sustainable
low-income social enterprises. Again, the ability for the board to consid-
er purposes beyond investor profit is practical because it is consistent
with the purpose of the particular LCA.

The provision is aesthetically significant because it specifically ref-
erences cooperative principles and values. While some state cooperative
laws use the phrase "cooperative basis" 688 (a phrase also used in other
contexts, such as federal income taxation),689 ULCAA references prin-
ciples, which allow a more flexible and evolvable interpretation.6

9 In-
deed, ULCAA's express reference to cooperative principles may be more
transparent than the phrase "on a cooperative basis" to those unfamiliar
with cooperative lore and jargon, and it suggests that state law determine

686 See id. § 820, 6A U.L.A. 257.

687 Id

688 Baarda, supra note 90, at 19.

689 See I.R.C. § 1381.
690 See UNIF. LTD. Coop. Ass'N ACr § 820(3), 6A U.L.A. 257 (2008).
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cooperative principles rather than adopting a phrase with specific mean-
ings in other contexts.

Finally, as a default rule subject to the organic rules, section 820 en-
courages those establishing LCAs to engage in a values conversation to
modify and select the undergirding cooperative principles that apply best
to the particular association.691

691 See id. § 820, 6A U.L.A. 257. A strong argument can be made that cooperatives

are principle or value-based organizations as much as they are rule-based organizations.
Obviously, this position can complicate the use of a cooperative form of business. Such
principle-based organizations might, however, be timely additions to the entity selection
menu, and a niche response to criticism of the exclusive use of the wealth-maximization
approach to business entity law. One such criticism of the wealth-maximization approach
is that it contains oversimplifying assumptions. For example, Nobel prize recipient
Muhammad Yunus stated:

Because the way theoreticians stipulated, human being the way it is
kind of a robot-like people. The only thing they want is to make
money, nothing else. So we created a world like that. We all been
playing the role of robots, because theory told us. So we are imitating
theory, we are trying to fit the theory.

Yunus, supra note 249, at 107-08.
Economist Robert H. Frank, in a book chapter entitled Does Studying Economics

Inhibit Cooperation?, examines and summarizes the available evidence that economists
behave in a more self-interested manner than non-economists. He also examines the
cause of economists' greater self-interested behavior, if that behavior exists. After
reviewing the literature and his own experimental results, he suggests:

Clearly, our evidence for the existence of a difference between
the behavior of economists and noneconomists is more compelling
than our evidence for the causal role of economics training in
creating that difference. But there is additional indirect evidence for
such a role. One of the clearest patterns to emerge in several decades
of experimental research on the prisoner's dilemma is that the
behavior of any given player is strongly influenced by that player's
prediction about what his partner will do. In experiments involving
noneconomists, people who expect their partners to cooperate usually
cooperate themselves, and those who expect their partners to defect
almost always defect. In our experiments, economists were 42
percent more likely than noneconomists to predict that their partners
would defect. It would be remarkable indeed if none of this
difference in outlook were the result of repeated exposure to a
behavioral model whose unequivocal prediction is that people will
defect whenever self-interest dictates.

ROBERT H. FRANK, WHAT PRICE THE MORAL HIGH GROUND? ETHICAL DILEMMAS IN
COMPETITIVE ENVIRONMENTS 77 (2004) (citations omitted).

Several other recent books continue a trend of examining general and economic
behavior through the lens of biology or brain science. See, e.g., MORAL MARKETS: THE
CRITICAL ROLE OF VALUES IN THE ECONOMY (Paul Zak ed., 2008); LAW & THE BRAIN
(Semir Zeki & Oliver Goodenough eds., 2006).
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Whether the directors of an LCA under ULCAA will have fiduciary
duties depends, among other things, on the state law cross-referenced in
a state's version of ULCAA, and the case law that has developed with
respect to that law. Whether the differences between ULCAA and the
cooperative or corporate law of the adopting state will cause courts in
that state to reach different conclusions is a matter that time and expe-
rience will need to see developed.

Two other possible sources of fiduciary duty are present in coopera-
tives. They stem from the notion that cooperatives are mutual self-help
organizations. One possible source is the entity-aggregate distinction
most often associated with partnership law, concerning member-to-
member duties. 692 The second possible source of fiduciary duty arises
from the nature of a marketing contract or from a membership agree-
ment. The second source relates to a duty the association owes members.

The entity-aggregate distinction in ULCAA follows the established
pattern in modern unincorporated law. ULCAA expressly provides that a
"limited cooperative association is an entity distinct from its mem-
bers, 693 and then states rules-either mandatory or default-governing
the internal affairs of the entity. 694 Additionally, sections relating to
member liability,695 lack of agency status for members as members, 696

and derivative proceedings by members emphasize the entity concept.697

The combination of those provisions should operate in a manner similar
to the combination of sections in other unincorporated law to erode older
common law cooperative authority that might be interpreted to imply
something close to a direct member-to-member fiduciary duty. 698

692 See, e.g., REv. UNIF. P'sHIP ACT § 404(a) (1997), 6 Pt. I U.L.A. 143 (2001)

("The only fiduciary duties a partner owes to the partnership and the other partners are
the duty of loyalty and the duty of care..

69 UNIF. LTD. Coop. ASS'N Acr § 105(a), 6A U.L.A. 168 (2008).
694 See id § 113, 6A U.L.A. 176.

695 See id § 504, 6A U.LA. 210.

696 See id § 503, 6A U.L.A. 209.

697 See id § 1301, 6A U.L.A. 295.

698 One circumstance possibly including such an implication concerns the breach of

a marketing contract. One summary, for example, includes the following statements:
"The effectiveness and efficiency of an association depends to a high degree on the
faithfulness with which each member works with all the other members." LEGAL PHASES
supra note 82, at 199 (discussing breach of a marketing contract); see also supra Part
V.D. Under rather unique circumstances, such a breach might lead to members being
reciprocal third-party beneficiaries under contract law.
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Unlike some other unincorporated law, however, ULLCA does not
contain an express statement that members do not owe duties to one
another. 699 One reason supporting the absence of such a statement is that
ULCAA's mandated centralized structure infers no agency authority to
the members as members, unlike the default structure typical of many
LLC statutes. Therefore, the need for such a provision is mitigated.

Another possible source of fiduciary duty relates to the central role
of the contract for goods or services between members and the coopera-
tive. Such contracts may be independent sources of duties, for example,
when the association acts as agent on behalf of its members.7° In those
situations, the fiduciary duties of agency would accrue to the LCA as
agent for its members.

Informational rights of members and a list of information the organi-
zation is required to maintain are topics organization statutes commonly
address.701 The LCA governed by ULCAA has a duty to maintain certain
"required information, ' '702 and current members have the right to inspect
or receive that information.70 3 The provisions on information are derived
from similar provisions in ULPA 704 and generally are similar to informa-
tion serving the same purpose under corporate law.70 5 The information
must be kept "in a record, ' ' 7

06 meaning that it must be in either a tangible
form--for example, paper-or in an electronic form "retrievable in per-
ceivable form.

7°

Two types of information are available to members. The first type is
available to a member as a matter of right within ten business days after

699 Thus, for example, members in a manager-managed LLC under RULLCA have

no "fiduciary duty to the company or any other member solely by reason of being a
member." REv. UNIF. LTD. LIAB. Co. Acr § 409(g)(5), 6B U.L.A. 489 (2008).

700 Cf LEGAL PHASES, supra note 82, at 332 ("Cooperatives frequently act as agents
for members in the sale of produce or the purchase of supplies. It is therefore important to
consider the rights and liabilities of such associations and of their members under these
circumstances.").

701See REv. UNIF. LTD. LIAB. Co. AcT § 410, 6B U.L.A. 492 (2008); UNIF. LTD.
P'sHip AcT (2001) §§ 304, 407, 6A U.L.A. 419, 437 (2008); REv. UNIF. P'SHIP ACT
§ 403, 6 Pt. I U.L.A. 140 (2001).

702 UNIF. LTD. Coop. Ass'N ACT § 114, 6A U.L.A. 180 (2008).
703 See id. § 505, 6A U.L.A. 210.
704 See UNIF. LTD. P'sHiP Acr (2001) § 111, 6A U.L.A. 381.
705 See, e.g., MODEL BuS. CORP. ACT § 16.01 (2005).
706 UNIF. LTD. Coop. ASS'N ACr § 114(a), 6A U.L.A. 180.
707 Id. § 102(26), 6A U.L.A. 162.
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the LCA receives a demand from a member "in a record., 70 8 The associa-
tion, however, is not required to provide information to the same member
more than once in a six-month period. 70 9 Information of this type in-
cludes, for example, items found in the articles of organization, 10 the
bylaws,71 the names and addresses of each director and officer of the
association,7 12 and a "description of the member's [own] interest or in-
formation from which the description and statement can be derived., 71 3

The second type of information is available to a member only if: (1)

"the member seeks the information in good faith and for a proper pur-
pose reasonably related to the member's interest"; 714 (2) "the demand
includes a description with reasonable particularity of the information

sought and the purpose for seeking the information"; 715 (3) "the informa-
tion sought is directly connected to the member's purpose"; 716 and (4)
"the demand is reasonable. ' 717 The LCA reasonably may restrict the use
of this second type of information. Several informational items the
association is required to keep or maintain are not available to members
under the minimum default rules of ULCAA because they are not in-
cluded in either of the two types of information available to members.
This information includes internal accounting information and informa-
tion concerning contributions of members other than those of the request-
ing member.719

The member's right to information does not extend to transferees of

the financial rights of the member, but dissociated (former) members
have the same rights as current members, limited to the time period for
which they were a member.7 2 ° In addition, dissociated members are re-

708 Id. § 505(a), 6A U.L.A. 210.

709See id. § 505(a), 6A U.L.A. 210-11.
710 See id § 114(a)(2), 6A U.L.A. 180.

711 See id. § 114(a)(3), 6A U.L.A. 180.
712See id. § 114(a)(1), 6A U.L.A. 180.
713 Id. § 1 14(a)(17), 6A U.L.A. 180.

714 Id. § 505(b)(1), 6A U.L.A. 211.

715Id. § 505(b)(2), 6A U.L.A. 211.

716 Id. § 505(b)(3), 6A U.L.A. 211.

717 Id. § 505(b)(4), 6A U.L.A. 211.

718 See id. § 505(g), 6A U.L.A. 211-12.

719 See id. § 505 cmt., 6A U.L.A. 212.

720 See id. § 505(j), 6A U.L.A. 212.
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quired to exercise good faith in all requests for information.72 Lastly,
722directors have very broad access to information.

H. Illustrations of Other Law: Mostly Antitrust, Securities, Credit
Facilities

1. Generally

Both federal and state law recognize the unique needs of coopera-
tives.723 Both levels generally have been supportive of the cooperative
movement in the United States.724 Four substantive areas frequently are
listed to illustrate how cooperatives are treated differently than other or-
ganizations: 725 (1) antitrust laws; (2) federal and state securities laws; (3)
regulation of public utilities; and (4) licensing and other regulations af-

726fecting business operations.
The drafting committee for ULCAA approached these topics aware

that cooperatives are treated differently than other organizations for se-
lected matters including taxation, other regulation, and credit sources.
The committee endeavored to avoid varying the application of other sta-
tutes, or regulations under other law, that apply equally to a plethora of
entities, including LCAs.727 Sections or parts of sections in ULCAA ex-

721 See id. § 505(d), 6A U.L.A. 211.
722 See id § 821, 6A U.L.A. 257.
723 See, e.g., supra notes 135-36 and accompanying text (discussing taxation of

cooperatives).
724 "American public policy has encouraged the formation of farmer cooperatives

since the early 20th century." John K. Lauck & Edward S. Adams, Farmer Cooperatives
and the Federal Securities Laws: The Case for Non-Application, 45 S.D. L. REv. 62, 62,
67-69 (2000). See supra Part V.D (regarding marketing contracts).

725 Income taxation is another example of law that contains provisions unique to
cooperatives. The federal income taxation of cooperatives is discussed separately in this
Article. See supra Part I. Other specific topics in which cooperatives sometimes have
been treated differently than other organizations include enforcement of marketing
contracts and disposition of property under the unclaimed property law. These latter two
topics are matters of state law and are mentioned elsewhere in this Article. See supra Part
V.D. (discussing enforcement of marketing contracts); supra notes 340-42 and
accompanying text (discussing unclaimed property).

726 See PACKEL, supra note 50, § 63. LCAs could be organized to operate like new
generation cooperatives but are not required to do so. See supra note 101 (discussing new
generation cooperatives). For a discussion concerning new generation status on tax,
antitrust, ability to borrow from the farm credit system, and securities regulation see
Kelley, supra note 101, at 201.

Y7 See UNIF. LTD. Coop. ASS'N Acr § 109(c), 6A U.L.A. 171 (2008). Optional
subsection 109(c) addresses the interrelationship of ULCAA to common interest
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pressly address its interrelationship with other laws that may exist in
728adopting jurisdictions. As with other governing law that provides for

the organization and operation of entities, ULCAA makes clear that gen-
eral law, regulating activities and behavior in specific contexts applied
equally to LCAs, is outside the scope of ULCAA. 729 ULCAA section 109
makes this boundary explicit "to avoid unintended interpretations
because limited cooperative associations are a relatively new and unfam-
iliar entity.,

730

Section 109 is arguably unnecessary; neither the existing unincorpo-
rated cooperative association laws nor the other uniform unincorporated
acts include such a provision. Nonetheless, concern was expressed in the
drafting process that ULCAA mistakenly could be interpreted to override
other regulatory law in an adopting jurisdiction. Thus, ULCAA section
109, "Requirements of Other Laws," seeks to clarify that laws outside of
ULCAA are neither altered nor amended by ULCAA.73 ' That is, if an
entity must meet specific requirements to conduct an activity under other
law, an ULCAA LCA may not conduct the activity unless it meets those
requirements.732

Relatedly, how unique provisions from other law concerning the
treatment of cooperatives apply to LCAs organized under ULCAA or
similar statutes is an open definition question. The answer hinges on
whether an LCA is a cooperative and may be highly contextually based
on the operation of the individual LCA. For example, an LCA is not re-

ownership statutes. It also illustrates how ULCAA could reference a specific outside
statute to avoid an implication that ULCAA might override the other statutes, if an
adopting jurisdiction for policy or other reasons believed doing so advisable. See id
§ 105, 6A U.L.A. 168. Also, an adopting jurisdiction could prohibit an LCA from
conducting a particular business or activity by excluding it from the lawful purposes for
which an LCA may be organized. See id § 105(b), 6A U.L.A. 168.

728 See, e.g., id. § 110, 6A U.L.A. 173 (relating ULCAA to state trade and antitrust

laws); id § 11 l(a), 6A U.L.A. 174 (use of the term "cooperative"); id § 604, 6A U.L.A.
232 (coordinating ULCAA with the UCC on security interests in members' interests); id
§ 1009, 6A U.L.A. 274 (relating ULCAA to state securities laws); id. § 1010, 6A U.L.A.
274 (applying unclaimed property acts).

7 S See id prefatory note, 6A U.L.A. 153.
730

731See id. § 109(a), 6A U.L.A. 171. ULCAA is not intended to "alter or amend any
law that governs the licensing and regulation of an individual or entity in carrying on a
specific business or profession even if that law permits the business or profession to be
conducted by a limited cooperative association, a foreign cooperative [similar in type to
an association organized under a statute similar to ULCAA], or its members." Id

732 See id § 109(b), 6A U.L.A. 171.
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quired to have investor members and because of its flexibility may adopt
organic rules that operate in close identity with the corresponding provi-
sions governing cooperatives organized even under traditional corporate
cooperative law.

As a result, finding a principled policy reason to exclude at least that
subset of limited cooperatives from being treated similarly to other coop-
eratives is difficult. For other LCAs, the better policy analysis appears to
be to examine the underlying policy purpose of the law in question and
then, in turn, to determine whether including LCAs within the definition
of cooperatives for that particular law or regulation advances the policy.
Those decisions, however, at the very least, will take time to accumulate,
and no current definitive guidance exists concerning the direction policy
makers and administrators will take to these issues, even on the analyti-
cal approach.

Further, whether a given LCA desires or needs different treatment
under law for its microeconomic planning must be evaluated on a case-
by-case basis. As Israel Packel stated in discussing the application of
antitrust laws to cooperatives: "It seems clear that the normal activities of
cooperatives do not run afoul of antitrust laws, whether or not the sta-
tutes have an exemption in favor of cooperatives. 733 This comment
might have equal application in contexts other than antitrust laws.

Subsection 109(c) of ULCAA is bracketed, meaning that an adopting
jurisdiction should exercise independent judgment on adopting the pro-
vision based within the context of the broader laws and policy of that
jurisdiction. 734 The subsection addresses the interrelationship of ULCAA
to common interest ownership statutes, for example, housing coopera-
tives.735 The bracketed language states that the provisions of the Uniform
Common Interest Ownership Act (UCIOA) govern an LCA organized
under ULCAA if the association is conducting activities governed by
UCIOA.736 Beyond its specific content, optional subsection 109(c) has

733PACKEL, supra note 50, § 63(a). See also Sugar Inst. v. United States, 297 U.S.
553, 598 (1936). DONALD A. FREDERICK, U.S. DEP'T OF AGRIC., AGRIC. COOP. SERV.,
MANAGING COOPERATIVE ANTITRUST RISK, (COOPERATIVE INFORMATION REPORT No. 38)
(1989), available at http://www.rurdev.usda.gov/rbs/pub/cir38/cir38.pdf.

734See UNIF. LTD. Coop. ASS'N ACT § 109(c), 6A U.L.A. 171 (2008).
735See id. The optional subsection makes specific reference to the Uniform

Common Interest Ownership Act or the Model Real Estate Cooperative Act if an
adopting state has one of those Acts.

736 See id.
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provisions illustrating ways to avoid confusion regarding ULCAA's
scope and prohibiting specific LCA activities.737

Specific provisions of many federal and state statutes have particular
applications to various types or classifications of cooperative entities.
The next Part of the Article tries to describe selected law that historically
has, or currently does, provide special treatment for some types of coop-
eratives.

2. Antitrust

The federal antitrust and related laws are broad in scope.738 This rec-
ognition led Congress to provide an exemption from the provisions of the
Clayton Act for labor, agricultural, or horticultural organizations. 739 The
difficulty with this exemption was its limitation to organizations not hav-
ing capital stock. This difficulty was remedied, with respect to agricul-
tural marketing cooperatives, in 1922 with the passage of the Capper-
Volstead Act.74 The Capper-Volstead Act permits:

[M]arketing combinations for the mutual benefit of
members as producers if (1) no member is allowed more
than one vote because of his stock or membership capital
or the association does not pay dividends on capital in
excess of eight per cent and (2) the association does not
deal in the products of nonmembers to an amount greater
in value than those of members.74'

The Capper-Volstead Act's language illustrates how technically and
narrowly exemptions from antitrust laws have been drawn. State restraint

737See supra notes 224, 727 and accompanying text.
738 See e.g., Sherman Antitrust Act, 15 U.S.C. § 1 (2000); Clayton Act of 1914, 15

U.S.C. § 12 (2000); Federal Trade Commission Act, 15 U.S.C. § 41 (2000); Miller-
Tydings Act, 15 U.S.C. § 1 (2000); Robinson-Patman Act, 15 U.S.C. § 13-13b.21a
(2000). A general discussion of federal antitrust laws and their application to agricultural
cooperative organizations appears in 14 NEIL E. HARL, AGRICULTURAL LAW, ch. 137
(1996).

739 Clayton Act, 15 U.S.C. § 17 (2000 & Supp. 2009). The Act is not to "be
construed to forbid the existence and operation of labor, agricultural, or horticultural
organizations, instituted for the purposes of mutual help, and not having capital stock or
conducted for profit or to forbid or restrain individual members of such organizations
from lawfully carrying out the legitimate objects thereof." Id

7407 U.S.C. §§ 291, 292 (2000 & Supp. 2009). Cf. Fishermen's Coop. Marketing
Act, 15 U.S.C. § 521 (2000).

741 PACKEL, supra note 50, § 63(a).
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of trade laws are similar. Many judicial opinions have analyzed the lan-
guage of various federal and state antitrust law as applied to coopera-
tives, especially those in agriculture, and those cases continue today. 742

An antitrust analysis has not been done in ULCAA-type entities, but an
article does analyze the application of Capper-Volstead to new genera-

743tion cooperatives.
The federal exemptions, for example, only protect an agricultural co-

operative from per se violations based solely on operating as a marketing
association; the exemptions do not provide protection if the cooperative
engages in other activities prohibited by the antitrust laws.7" Only rarely
do the exemptions or immunities remove all possible activities of a co-
operative from the scope of restraint of trade or antitrust law.745

The ULCAA Drafting Committee was aware of the variety of state
restraint of trade and antitrust provisions related to cooperatives, and
ULCAA contains a bracketed section inviting consideration of this issue
within the policy framework for an adopting jurisdiction's existing ex-
emption, if any.746 ULCAA does not seek to create any new exemption or
immunity for LCAs under state antitrust laws. 747 It simply recognizes the
existence of such state exemptions and immunities within the adopting
jurisdiction, anticipates that some associations organized under ULCAA
will operate in close identity with those organized under other statutes,
and provides for a case-by-case analysis of those associations, stating:

To the extent a limited cooperative association or ac-
tivities conducted by the association in this state meet
the material requirements for other cooperatives entitled
to an exemption from or immunity under any provision
of [the restraint of trade or antitrust laws of this state],

742 See id. at 265-270, n.212-34, n.236, n.239, n.241 (collecting agricultural

cooperative cases). See also HARL, supra note 738.
743See generally Shannon L. Ferrell, New Generation Cooperatives and the

Capper-Volstead Act: Playing a New Game by the Old Rules, 27 OKLA. CITY U. L. REv.
737 (2002) (discussing in detail the interrelationship between new generation
cooperatives and the Capper-Volstead Act).

744See, e.g., Clayton Act, 15 U.S.C. § 17; Capper-Volstead Act, 7 U.S.C. §§ 291,
292.

745See e.g., COLO. REv. STAT. § 7-56-508 (2008) (broad state law exemption).
746See UNIF. LTD. Coop. Ass'N Acr § 110, 6A U.L.A. 173 (2008).

See id
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the association and its activities are entitled to the ex-
emption or immunity.748

ULCAA, therefore, seeks to clarify that an association having the
same attributes of a cooperative organized under traditional cooperative
statutes in that jurisdiction can be afforded the same protection, if any, a
similar cooperative organized under other law would enjoy.749 As a re-
sult, this provision places responsibility on the creators and the drafters
of the organic rules to craft an LCA meeting the material requirements
for antitrust exemptions and immunities provided by the existing and
settled law and policy of the jurisdiction.75 In turn, the courts would de-
termine the exemptions and immunities on a case-by-case basis. This
approach recognizes the variation among the states and is intended to
coordinate the law under ULCAA with the settled policy of the adopting
state with respect to this subject. 5 If the bracketed section is not
adopted, no guidance as to the manner or result of the application of ex-
isting exemptions to LCAs will be had. Obviously, legislatures could
adopt nonuniform language that would deem LCAs to be, or not to be,
cooperatives for purposes of these exemptions.

3. Securities Laws
fedeal lveland n mny sate 752

The securities laws at the federal level and in many states contain
limited exemptions for certain kinds of cooperatives. Under federal
law, for example,

[e]ven if the membership agreement, stock structure,
or capital accumulation plan of a farmers' cooperative is
within the definition of 'security' under the federal se-
curities laws, the security is exempt from the registration
requirements of the [Securities Act of 1933] [only] if the

748 Id.
See id

750 See id. § 110 cmt., 6A U.L.A. 173.
751 See id.

752,"Some [state] legislatures have expressly recognized that there is no need to

regulate dealings in cooperative interests." PACKEL, supra note 50, § 63(c). State
securities laws commonly are referred to as "Blue Sky Laws." See id. Compare UNIF.
SEC. Acr (amended 2002), §§ 101-703, 7C U.L.A. 22 (2006) with KAN. STAT. ANN.
§§ 17-12a101 to 17-12a703 (2007).

753See, e.g., Securities Act of 1933, 15 U.S.C. § 77c(b) (2000); IOWA CODE ANN.
§§ 502.101-502.503 (West 2008); KAN. STAT. ANN. §§ 17-12a101 to 17-12a703.
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cooperative qualifies as exempt under Section 521 of the
Internal Revenue Code. M

This exemption is narrow because the cooperative must qualify under
section 521 of the Code, which applies only to certain types of coopera-
tives whose members are farmers.

Beyond the narrow exemption from selected aspects of federal secur-
ities laws, some interests in cooperatives conceivably are not securities at
all. The facts and circumstances related to a member interest in a cooper-
ative will determine whether the interest constitutes a security. For ex-
ample, "[a]s is usually the case, substance governs rather than form; that
is, just as some things that look like real estate are securities, some things
that look like securities are real estate., 756

The very nature of traditional cooperatives can lead to the conclusion
that the ownership rights in a cooperative are not in the nature of securi-
ties, even if called stock.75 7 Some interests in cooperatives arguably
should not be subjected to the registration requirements of the federal
securities laws, 758 but good arguments exist that other interests in coop-
eratives are securities and that purchasers should receive the protections
of the federal securities laws. As a point of analytical reference and
illustration, the United States Supreme Court has held certificates of in-
debtedness issued by a cooperative to both members and the general pub-
lic are securities for purposes of the federal securities laws based on pub-
lic expectations, "even where an economic analysis of the circumstances
of the particular transaction might suggest that the instruments are not
securities' as used in that transaction.,76U

754PACKEL, supra note 50, § 63.
755See supra note 140 and accompanying text.
756 2 Louis Loss & JOEL SELIGMAN, SECURITIES REGULATION 1036 (3d ed. 1999).

757 ,The character of ownership interests in cooperatives should normally lead to the
conclusion that they are not securities within the meaning of blue sky legislation."
PACKEL, supra note 50, § 63(c), at 286 n.325 (emphasis added). See also United Hous.
Found., Inc. v. Forman, 421 U.S. 837 (1975) (determining that the ownership of a
condominium does not constitute a security under the Securities Act of 1933). For a
general discussion of the Forman decision, see Loss & SELIGMAN, supra note 756, at
997-1003.

758 See Lauck & Adams, supra note 724.
759See Frank A. Taylor & Patrick A. Reinken, Are Financial Instruments Issued by

Agricultural Cooperatives Securities?: A Framework for Analysis, 5 DRAKE J. AGRIC. L.
171 (2000). See generally Centner, supra note 92.

760 Reves v. Ernst & Young, 494 U.S. 56, 66 (1990).
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Once again, ULCAA cannot affect directly how the federal securities
law exemption will apply to LCAs.76 1 It does, however, address the inter-
relationship between state securities regulation and LCAs in an optional
bracketed provision.762 It provides that "Patron members' interest in a
limited cooperative association has the same exemption as provided for
substantially similar interests in cooperatives under" the appropriately
referenced state law.763 This approach is consistent with ULCAA's ap-
proach to state law restraint of trade and antitrust exemptions. 764 Section
1009 invites an adopting jurisdiction to coordinate patron interests in an
LCA with the settled policy of the jurisdiction with respect to coopera-
tive members if the jurisdiction desires to do so. 765 Section 1009's lan-
guage is limited to patron-member interests because they are similar to
membership interests in a cooperative that most likely are exempted un-
der state securities laws.76 Investor member interests in an LCA are, by
their nature, distinguishable from patron-member interests and raise po-
tentially different policy considerations outside the settled policy con-
cerning patron-member cooperatives. At the very least, section 1009
highlights the issue for the adopting jurisdiction.

4. Public Utilities and Other Regulations

Utility cooperatives play a significant role in delivery of electricity
and telephone service to large segments of the United States.767 Does the
regulation of public utilities extend to utility cooperatives? 768 Again, the
analysis has turned on substance, not form. For example, the United
States Supreme Court said, "The character of the service, that is, whether
it is public or private, and not the character of the ownership, determines
ordinarily the scope of the power of regulation., 769 ULCAA does not
address directly the application of public utility law to LCAs organized
under ULCAA. 77 0 Rather, this particular type of regulation is simply out-

761 See UNIF. LTD. Coop. ASS'N ACr § 1009, 6A U.L.A. 274 (2008).
762 See id
763 Id
764See, e.g., id. § 110, 6A U.L.A. 173.
765 See id § 1009 cmt., 6A U.L.A. 274.

See id

767 See supra note 110 and accompanying text.

768 See generally PACKEL, supra note 50, § 63(b).

769 Van Dyke v. Geary, 244 U.S. 39, 44 (1917).

770See UNIF. LTD. COOP. ASS'N ACr § 109(a), (b), 6A U.L.A. 171 (2008).
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side ULCAA's scope and left to general legal analysis as expressly
adopted in ULCAA section 109.77'

5. Credit Facilities

A final example of a way the federal government encourages coop-
eratives is the existence of specialized lending institutions or other
sources of funds. Congress established Banks for Cooperatives as part of
the federal Farm Credit System, most of which subsequently have been
consolidated into CoBank.772 Today, CoBank, an entity formed through
the merger of several of the original Banks for Cooperatives, plays a sig-
nificant role in the Farm Credit System. 773 CoBank describes itself as a
"$58 billion member of the $208 billion Farm Credit System., 774 Co-
Bank is a privately owned cooperative but is eligible to receive funds
from the sale of Farm Credit System Securities.775 CoBank operates on a
cooperative basis and is owned by its borrowers.776 The Farm Credit Sys-
tem provides loans and other credit facilities to its cooperative members
and to entities related to cooperatives or utilized by cooperatives in car-
rying out their cooperative purposes.777 According to statute, the rates
and other charges are to be as low as commercially possible, taking into
account the financial health of the lending institution.778 Thus, those who
qualify for loans from these institutions potentially receive lower rates
than those offered in the open lending market. To be eligible for a loan,
the borrower must be a farmer cooperative, or a cooperative involved in
defined activities involving energy, communications, or water.779

The Farm Credit Act further requires a cooperative, for purposes of
loan eligibility, to meet three other criteria:

1. Regardless of stock amount or membership capital, each member
of a qualifying entity may have only one vote, or, in the alterna-

771 See supra notes 728-43 and accompanying text.
772 See CoBank's History, http://www.cobank.com/AboutCoBank/Generalinfo/

CoBankhistory.htm (last visited May 31, 2009).
773 See General Information, httpJ/www.cobank.com/AboutCoBank/General_Info/

GeneralInfoindex.htm (last visited May 31, 2009).
774 Id.
775 See id.
776 See id
777 See 12 U.S.C. § 2001 (2000).
778 See id § 2131.
779 See id. §§ 2128, 2129.
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tive, the entity may "not pay dividends on stock or membership
capital in excess of' Farm Credit Administration demands.780

2. The value of products supplied or services performed for coop-
erative members must exceed the value of products supplied or
services performed for nonmembers, excluding any transactions
with the federal government. 8

3. At least 80%, 60% in some limited circumstances, of the cooper-
ative voting control must be "held by farmers, producers or
harvesters of aquatic products, or eligible cooperative associa-
tions as defined.,

782

Finally, each borrower must own at least one share of voting stock in
the lending bank, and the statute requires the borrowers to purchase addi-
tional shares of either voting or nonvoting stock, as the lending institu-
tion sees fit.7 83 "[T]he requirement for investment in stock at the time the
loan is closed shall not exceed an amount equal to 10 per centum of the
face amount of the loan. ' 784 The stock then becomes collateral for the
debts the borrower has with the lending cooperative.785 In the event of
loan default, the bank has the right to retire or cancel all or part of the
stock, or any other equity the borrower owns in the bank.786

Congress also has established the National Consumer Cooperative
Bank (NCCB), which, like CoBank, makes loans and offers other credit
facilities to its cooperative member owners.787 The stated purpose of this
legislation was to increase consumer participation in the production of
goods and services by encouraging cooperatives.788 The NCCB may not
make loans to agricultural cooperatives eligible to borrow from the
Banks for Cooperatives unless given permission by the applicable Bank
for Cooperatives, or the Banks for Cooperatives have refused to provide
loans or credit facilities to an agricultural cooperative or other eligible

780 Id. § 2129(a)(1)-(2).
781 See id. at (a)(3).
782 Id. at (a)(4).

783 See id.
784Id7 Id.

785 See id § 2131(c).

786 See id § 2131(d).

787 See id § 3001.
788 See idt
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borrower.789 In 1981, Congress passed legislation privatizing NCCB,
making it a bank owned by its customer-stockholders.

The statute creating NCCB contains eligibility requirements for the
bank's lending services.79 ' A borrower is eligible for a loan from NCCB
in one of two ways. 792 First, eligibility exists for "an organization char-
tered or operated on a cooperative, not-for-profit basis for producing or
furnishing goods, services or facilities, primarily for the benefit of its
members or voting stockholders who are ultimate consumers of such
goods, services, or facilities. 793 Second, and alternatively, entities
owned by a cooperative fitting the above definition are eligible if:

1. The "goods [or] services [p]rovided to.. . members [are done
so] on a not-for-profit basis" ;794

2. The entity complies with NCCB dividend regulations; 795

3. The entity distributes to members, based upon patronage, all net
savings not used for the improvement of the organization; 796

4. Membership is voluntary and not discriminatory against any one
class of peoples;

797

5. "[E]conomic democracy" is ensured through means including
limiting each member to a single vote (in most circumstances); 798

and
6. The entity "is not a credit union, mutual savings bank, or mutual

savings and loan association. ' 799

The Rural Electrification Act of 1936 authorized the Secretary of
Agriculture to provide loans "for the purpose of furnishing and improv-
ing electric and telephone service in rural areas, . . . and for the purpose
of assisting electric borrowers to implement demand side management,
energy conservation programs, and on-grid and off-grid renewable ener-

789 See id § 3015(d).
790 See NCB History, http://www.ncb.coop/default.aspx?id+714 (last visited May

31, 2009).
791 See 12 U.S.C. § 3015 (2000).
792 See id

793Id. § 3015(a).
794 Id. § 3015(a)(1).
795See id § 3015(a)(2).
796 See id. § 3015(a)(3).
797 See id. § 3015(a)(4).

798 Id. § 3015(a)(5).

799 Id § 3015(a)(6).
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gy systems. ' 8 0 Cooperatives that provide retail electric service needs to
rural areas or supply the power needs of distribution borrowers in rural
areas are eligible for loans under the Rural Electrification Act of 1936.801
"A rural electrical cooperative that obtained a loan has the power to pur-
chase, with part of the funds obtained through the loan, all of the stock of
an electric power company, and to operate that company. ' 80 2

In addition to funds available under the Rural Electrification Act,
private financing is available to rural electrics. "The National Rural Utili-
ties Cooperative Finance Corporation. . . is the premier private-market
lender for the nation's electric cooperatives-an independent source of
financing that supplements the credit programs of the U.S. Department of
Agriculture's Rural Utilities Service...

VI. CONCLUSION

The LCA is a sui generis state law unincorporated entity. It com-
bines much of the flexibility of other types of unincorporated entities
with the principle-based features of traditional cooperatives. Its purpose
is to enhance the capacity of a cooperative-based entity to attract equity
capital. It expressly permits, but does not require, voting investor mem-
bers who may share in profits of the association. It is a separate alterna-
tive entity choice to traditional cooperatives and other entities. It does not
replace or modify any existing entity law.

Investor members may have a significant voice in the management
of LCAs, but control is mediated through a centralized board structure.
The majority of the board of directors of each LCA organized pursuant to
ULCAA must be elected by patron members and a significant propor-
tion, but not necessarily a majority, of board membership must be indi-
vidual patron members.

Moreover, ULCAA's two-tier voting system requires that a majority
of patron members must vote affirmatively for a proposal to succeed.
This system is flexible and it allows full deliberation of issues subject to
membership vote. Patron members realistically, and theoretically, have
control of the LCA in all votes requiring a majority because patron
members are required to have a majority of votes. Nonetheless, patron
members have far less than dictatorial control. Moreover, unlike under

800 7 U.S.C. § 902(a) (2000).

801 See id. § 904.
802 Energy and Power Sources, 27A AM. JUR. 2D, § 148 (2008).
803 CFC, What We Do, http://www.nrucfc.org/aboutcfc/whatWeDo.htm (last visited

May 31, 2009).
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block or collective voting, each member's vote-either patron member
or investor member-counts at the level of the second (aggregate) voting
tier. In this way, ULCAA acknowledges the important user-control co-
operative principle but, at the same time, encourages equity contribution
by investor (nonpatron) members through permitting them a significant
voice in management and encouraging deliberation that might cause even
a minority of patron members to vote with investment members. Of
course, the entire discussion of voting in this Article is based on the false
dichotomy that most patron members and most investor members will
take different voting postures based on whether they are patron members
or investor members. As a practical matter, this opposition seems unlike-
ly always, or perhaps even typically, to be the case. The voting and gov-
ernance structure adds to the length of the Act because of the practical
necessity of addressing such things as member meetings.

Another of ULCAA's defining features is that it is based largely on
state unincorporated law. This feature might lead to rather sophisticated
tax planning. As the Prefatory Note to ULCAA observes, however, it "is
important, too, because cooperatives have historically functioned for
specific purposes in a way analogous to, and sometimes in fact as, unin-
corporated associations.",804 Additionally, the unincorporated capital ar-
chitecture provides allocations to be a legal metric with which to meas-
ure another cooperative principle because patron members must be allo-
cated 50% or more of the profits.

In summary, the LCA governed by ULCAA may provide a superior
alternative entity choice in a selected range of situations. It is cost effi-
cient because it provides an off-the-rack starting point for an organiza-
tion seeking a single-entity architecture with strong cooperative features.
It provides a value-based alternative entity that specifically recognizes
the importance of patron members (users) but whose activity requires
additional equity investment. ULCAA may, indeed, be a capital idea for
principled self-help, value-added firms; community-based economic de-
velopment; and low profit joint ventures. It is likely to have application
in other select situations. Therefore, the LCA is a valuable addition to the
entity selection menu.

804 UNIF. LTD. Coop. ASS'N AcT, prefatory note, 6A U.L.A. 142 (2008).
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