Avoiding Plagiarism in Legal Documents

law student commits plagiarism if
Ahe or she submits a class paper

hat incorporates someone else’s
words or unique ideas without attribu-
tion. That can lead to serious penalties,
including expulsion from school.
Plagiarism in an aca-
demic setting is
wrong partly because
the student will be
graded on work that
is not his or her own
and because the stu-
dent will not acquire
needed skills and
knowledge without
actually doing the
course work.

In the practice of law, the considera-

tions are different. It is common for

Judith D.
Fischer

68 Bench & Bar May 2006

By Judith D. Fischer

lawyers to consult and copy material from
form books, which are written for that
purpose. It is also common for law offices
to maintain files of previously written doc-
uments from which lawyers freely borrow.
But not all copying is acceptable.

What copying can a lawyer appropri-
ately do? Cases from several jurisdic-
tions provide guidance about what is and
is not acceptable. Courts have accepted
and even encouraged the use of form
books in preparing instruments. A
Kentucky court acknowledged that “legal
instruments are widely plagiarized,” find-
ing the practice acceptable because the
lawyer who adapts wording becomes the

. “‘drafter” by accepting responsibility for

the new document.! Another court even
sent a model form to a lawyer whose
writing was unnecessarily prolix.2

Still, a lawyer who uses a form must
tailor it to her specific case. One
lawyer whose copied complaint did not
fit her case was publicly admonished.?
The court dismissed the complaint,
stressing that “[lJawyers are not
automatons. They are trained profes-
sionals who are expected to exercise
independent judgment.” The court
found the lawyer’s work below profes-
sional standards and referred the case to
disciplinary authorities.

While the use of forms can be
acceptable, especially in preparing
instruments, copying analytic writing
raises questions of plagiarism. One
lawyer, Lane, learned that when he sub-
mitted a brief based mainly on language
from a treatise.* When he requested
attorney’s fees for writing the brief, the
magistrate became suspicious that parts
of it were copied. Asked what his
source was, Lane attempted to conceal
it. The magistrate then located the
source, found that most of brief was
drawn from it, and referred the matter
for disciplinary proceedings.

The Iowa Supreme Court found
Lane’s behavior unethical, bluntly call-
ing it plagiarism. The court emphasized
that Lane’s conduct reflected poorly on
the integrity of the bar and public trust
in the profession, stating, “We will not
excuse the seriousness of passing off
another’s work as one’s own.” The
court suspended Lane from practice for
six months and ordered him to pay the
costs of the disciplinary action.

Lane’s copying was wrong for two
reasons. First, unlike form books, trea-
tises are not written to be freely copied,



and copyright considerations apply. It
was dishonest for Lane to submit the
author’s analysis as his own. Second,
Lane’s copied analysis failed to address
the specifics of the pending case.
Without analysis tailored to the case,
the brief was useless to the court. Lane
compounded his wrongdoing by asking
for fees for work he did not do.

A similar problem arose recently
before the District of Columbia Court
of Appeals.® A lawyer, Ayeni, request-
ed fees for writing a brief, but was held
to have committed plagiarism because
the brief was nearly identical to a brief
another lawyer had filed. Implicit in
the court’s analysis is the understanding
that, like the authors of treatises,
lawyers do not expect to have their
writing copied without permission.
Based on his plagiarism and on other
transgressions, Ayeni was disbarred.

Similarly, a New York lawyer was
ordered to show cause why he should
not be sanctioned for submitting a brief
derived mainly from another lawyer’s
brief in a different case.> The court
pointed out that the copied material was
factually inaccurate and not applicable
to the issues in the case. And two other
courts have rebuked lawyers for filing
analyses containing unattributed materi-
al copied from published sources.’

These cases show that, while it may
be appropriate for a lawyer to use a
form to prepare an instrument, the form

must be adapted for the pending case.
And when a lawyer submits analysis
copied from another source without
permission, a court may find that he or
she has committed plagiarism.
Moreover, the lawyer has an obligation
to both the client and the court to pres-
ent an analysis of the specific facts and
issues in the case. It is unprofessional to
do otherwise. l
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