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I.INTRODUCTION

This chapter considers state and local regulation affecting the development of several types of affordable
housing that are neither traditional single family nor multifamily. Specifically, the chapter discusses
statutes, ordinances, regulations and leading case law concerning the siting' of manufacturec housing
(Section II), farmworker housing (Section III) accessory or secondary units (Section IV), single-room
occupancy hotels (SR0s) (Section V), condominium conversion regulation (Section VI), and emergency
shelters and transitional housing, including domestic violence shelters (Section VII).2

"Affordable housing" is construed more broadly in this chapter than in the rest of the book.
Specifically this chapter discusses manufactured housing, SR0s, accessory units, and certain apartments
that are often "affordable" to lower-income households without legal restrictions and without government
subsidy, that is, in the private market. Three topics—accessory units, SR0 regulation, and condominium
conversion regulation—concern regulatory authority employed to create or preserve the supply and
affordability of these housing units.

II. MOBILE HOMES AND MANUFACTURED HOUSING

"Mobile homes," "manufactured housing,"` and "modular rooms, units or housing"' provide an important
source of affordable housing for seniors, farmworkers,5 and low-income households, especially in rural
communi.6 The role of these housing types has grown during the past 20 years and their importance is
expected to continue, moving from rural areas to suburban and urban contexts.'

______________________
I . Funding for these types of affordable housing are brief ly mentioned and cross references made to coverage

in other parts of the book. This chapter does not discuss the application of the federal fair housing act to these types of
housing. Chapter 2, supra, contains coverage of exclusionary zoning and fair housing law. See also Chapter 3, supra, for
state and local laws promoting affordable housing. The author has on file a version of this chapter that includes "squibs"
for each case cited within and will provide it on request.

2. This section does not cover most forms of congregate housing, shared living housing, licensed group homes, or
treatment centers because these are not traditionally considered a form of "affordable housing," and they are generally
supported by distinct funding streams. For these forms of housing
see Bazelon Center for Mental Health Law's DIGEST OF CASES AND OTHER RESOURCES ON FAIR HOUSING FOR
PEOPLE WITH DISABILITIES (2004) (occasionally updated online
at http://www.bazelon.org/issues/housing/cases/index.htm) (last accessed Aug. 25, 2005). "Permanent supportive
housing" is briefly discussed in the SRO subsection. Fair housing issues for senior housing are covered in Robert
Schwemm & Michael Allen, For the Rest of Their Lives: Seniors and the Fair Housing Act, 90 IOWA L. REV. 121 (2004).

3. A "manufactured home" is defined in federal law as "a structure, transportable in one or more sections ... which is
built on a permanent chassis and designed to be used as a dwelling with or without a permanent foundation...." 24 C.F.R.
§ 3280.2 (2004).

4. "Modular homes" are factory-built housing "designed only for erection or installation on a site -built permanent
foundation." Id. § 3282.12(b)(l). "Factory-Built Homes" and "pre-fab homes" are generally synonyms for modular homes.
They are often constructed to comply with the state or local building codes where they will be installed. "Panelized homes"
are constructed using factory-built panels, and are geneTally constructed to comply with state building codes.

5. See discussion infra in Section III regarding "Farmworker Housing."
6. See Amy J. Schmitz, Promoting the Promise Manufactured Homes Provide Pr Affordable Housing, 13 Affordable Hous.

and Cmty. Econ. Dev. L. 384 (2004); LAWRENCE A. FROIK, RESIDENCE. OPTIONS FOR OLDER OR DISABLED CLIENTS
§§ 7-2-7-4 (1997 & Supp. 2002); HOUSING ASSISTANCE COUNCIL, RENTAL HOUSING IN RURAL AMERICA 1
(2003).
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The popular use of the term "mobile home" encompasses a wide variety of dwellings, including
"house trailers," manufactured housing built prior to and after the National Manufactured Housing
Construction and Safety Standards Act of 1980, and trailers and vans designed primarily for temporary
recreational use. The terminology is complex and is complicated by federal regulation, industry changes
over the last three decades, and proponents' attempts to win community acceptance for this form of
housing."
Although some mobile home parks are protected by rent control,' most mobile homes are "affordable"
in market terms because they are less expensive to build than site-built housing.10 The development and
preservation of manufactured housing may be subsidized by federal programs, such as H0ME Investment
Partnership Program and the Community Development Block Grant Program, or by mortgage revenue
bonds issued by state or local governments.11

The primary legal issue concerning the expanded use of manufactured housing is siting.' Local
opposition, based in concerns about safety, aesthetics (including compatibility with neighborhood
character), crime, property values, tax revenue generation, and their potential for transience has plagued
the expansion of this market by restricting siting opportunities." Localities employ various strategies to
limit or block siting (discussed, infra). In response, some states have enacted statutes to protect or
promote mobile homes and manufactured housing (discussed, infra).
Manufacturers of mobile homes and manufactured housing have attempted to address many of
opponents' concerns, including by upgrading production standards and designs and highlighting their
compliance with federal regulation of manufactured housing.' A federal statute and implementing
regulations mandate minimum building standards for "manufactured homes."' HUD
administers a program to enforce the standards primarily through approved States and private
third parties." When HUD standards apply, they preempt additional state or local building code
standards governing the same components or standards.17 Some states and localities impose
additional requirements, particularly on mobile home parks and especially where
government subsidies are involved There has been a general

_______________________
7. Cf. MANUFACTURED HOUSING INSTITUTE FAST FACTS, http://www.manufacture

dhousing.org/lib/showtemp_detail.asp7id=96&cat=fastfact (last accessed Nov. 23, 2004) ("In 2000, 22 million Americans (about 8.0
percent of the U.S. population) lived full-time in 10.0 million manufactured homes.").

8. In an attempt to engender broader public support, a 1980 federal statute of ficially substituted "manufactured housing" for
all references to "mobile home" in federal statutes and regulations. See Housing and Community Development Act of 1980, Pub.
L. No. 96-399, § 308(c)(4), 94 Stat. 1614, 1641 (1980). Some states and some courts have adopted the language. See, e.g., CAL.
HEALTH & SAFETY CODE §§ 18007-08 (West 1998); W.VA. CODE § 21-9-2; Carr v. Michael Motors, Inc., 557 S.E.2d 294
(2001). This language is confusing to the general public because the federal definition of "manufactured housing" includes reference to
"permanent chassis" which is associated with the phrase "mobile home" by the general public. See, e.g., Bourgeois v. Parish of St.
Tammany, 628 F. Supp. 159, 160 n.2 (1986) ("parties disagree over the application of the term 'manufactured home' or 'mobile
home' to the structure in question") (invalidating ordinance provisions that provide that "mobile homes" are not classifiable as a
dwelling because the structure as assembled is mobile). Some people live in recreational vehicles (commonly called "RVs") parked
on city streets (not in RV parks) and have been subject to localities' regulations to limit their "residence" in a city by limiting parking
hours. Although some people rely on RVs as homes, this hook does not address them as forms of affordable housing.

9. See Chapter 3, supra, for a discussion of rent control. See also Yee v. City of Escondido, 503 U.S. 519 (1992)
(finding no taking). But see Cashman v. City of Cotati, 374 F.3d 887 (9th Cir. 2004) (invalidating mobile home rent control without
vacancy decontrol in California as a regulatory taking). However, the U.S. Supreme Court's recent unanimous decision in Lingle v.
Chevron U.S.A. Inc., No. 04-163 (tiled May 23, 2005) would appear to undermine the Cashman court's rationale.

10. Cc MANUFACTURED HOUSING INSTITUTE (MHO, FAST FACTS,
http://www.manufatururedhousing.org/lib/showtemp_detail.asp?id=96&cat=fastfact (last accessed Nov. 23, 2004) ("The average sales
price of a manufactured home was $48,000 in 2001.").

11. See Chapter 7, infra, for discussion of the HOME and CDBG programs. See Chapters 8 and 9, infra, for discussions of
state and local bond financing of affordable housing. Qualifying manufactured housing units are also eligible for mortgage insurance
available under 12 U.S.C. 1709. Lending programs and requirements for manufactured housing may differ depending upon the type of
support system used (e.g., perimeter wall block, "piers and blocks" or wooden pilings). For an example of a 75-unit development
by a non-profit affordable housing developer in an urban neighborhood using CDBG and other public subs idies, see Local Initiative
Support Corporation's Best Practices Profile "Manufacturing Affordability in Seattle" available at
http://www.lisc.org/resources/2002/09/manufacturing_837.shtmj?Affordable +Housing (last accessed June I, 2005).

12. Mobile home park closure due to redevelopment, gentrification and discriminatory code enforcement are also important issues
but are not addressed in this chapter.

13. See, e.g., In re Tadlock, 134 S.E.2d 177, 179 (N.C. 1964). Underlying class (and possibly racial) concerns may also fuel
resistance.

14. The following statements are exemplary of the MHI's information: "All manufactured homes are built to the federal HUD
Code." "A majority of manufactured homes are never moved after they have been installed." MANUFACTURED HOUSING
INSTITUTE, FAST FACTS, http://www.manufacturedhousing.org/lib/showtemp_detail.asp ?id=96&cat=fastfact (last accessed Nov. 23,
2004). Accord Yee v. City of Escondido, 503 U.S. 519, 532 (1992) (few mobilehomes are actually moved after installation)



trend toward greater public acceptance, but suspicions about safety and the neighborhood
effects of manufactured housing persist.19
Explicit total exclusion of all manufactured housing from a jurisdiction is rare today
because most courts will invalidate such zoning ordinances as arbitrary and capricious
and thus beyond a municipality's legitimate exercise of police power.' But locali ties may
severely limit the siting of manufactured housing. In addition, localities may seek to or actually
achieve total exclusion indirectly by formally allowing manufactured housing but de facto
excluding it.' Courts will sometimes enforce private restrictive covenants that exclude mobile homes or
manufactured housing from neighborhoods."

Many local jurisdictions ordinances explicitly exclude mobile homes from single-family residential
zones and restrict them to designated zones, sometimes called "mobile home parks,"' and require a
rezoning or conditional use permit to establish such a park.' 0thers have adopted planning standards, for
example, establishing minimum width or a specified pitched roof that have the effect of excluding older
"mobile homes" as well as some contemporary manufactured housing."
Many state courts allow these types of partial exclusions when they are challenged as violations of
substantive due process or equal protection or as ultra vires acts.''-`' Some courts have rejected these
forms of explicit partial exclusion, especially since the adoption of federal construction standards and
other changes in the manufactured housing industry." The leading case, Robinson Township v.
Knoll," held that "the per se exclusion of mobile homes from all areas not designated as mobile
home parks has no reasonable basis under the police power, and is therefore unconstitutional."'
In addition, in state courts interpreting their state constitutions to require localities to provide
their "fair share" of affordable housing opportunities, exclusion of manufactured housing might
be more successfully challenged.' Without a separate statutory basis, however, courts generally
will not require localities to afford manufactured housing "equal" treatment with traditional site-
built housing.31

______________________
15. National Mobile Home Construction and Safety Standards Act of 1974, 4: U.S.C. § 5401 et seq.; 24 C.F.R. pt. 3280 &

3282 (2004). The 1974 Act was minimally amended in 1980 and again in 2000 by Manufactured Housing Improvement Act of 2000,
Pub. L. No. 106-569, 114 Stat. 2944 (2000). However, manufacturers may exclude "modular homes" from coverage by the federal
standards by making certification. 24 CFR 3282.12. Building standards for manufactured housing wen subjected to federal
regulation in part to establish "practical, uniform, and, to the extent possible, performance-based Federal construction standards for
manufacturec homes." 42 U.S.C. § 5401(b)(3). See Chapter 5, infra, for a discussion of building codes regulation of manufactured
housing.

16. See 42 U.S.C. § 5422.
17. See Chapter 5, infra, for a discussion of building codes regulation of manufac tured housing.
18. Id.
19. See generally Molly A. Sellman, Equal Treatment of Housing: A Propose( Model State Code for Manufactured

Housing, 20 URB. L. 73 (1988).
20. Compare Koston v. Town of Newburgh, 256 N.Y.S.2d 837 (1965), and Barn Mobile Home Park, Inc. v. Petersham, 592 F.

Supp. 633 (D. Mass. 1984)with Luczyn ski v. Temple, 497 A.2d 211, 213 (N.J. Super. Ct. Ch. Div.1985).
21. See, e.g., English v. Augusta Township, 514 N.W.2d 172 (Mich. Ct. App 1994); Rottman v. Waterford, 164 N.W.2d

409 (Mich Ct. App. 1968); Tocco v. Atl: Township, 222 N.W.2d 264 (Mich. Ct. App. 1974).
22. courts typically apply the specific language in the restrictive covenant. Where covenants have not been updated to include the

newer nomenclature, the result turBs on the court's interpretation and application of the terms "mobile home" or "manufactured home."
Compare Tucker v. Wolfe, 968 P2d 179 (Colo. Ct. App. 1998); Frander & Frander, Inc. v. Griffen, 457 So. 2d 375 (Ala. 1984), and
Kinchen v. Layton, 457 So. 2d 343 (Miss. 1984) with Aragon v. Brown, 78 P.3d 913 (N.M. App. 2003) and Wilcox v. Timberon
Protective Assn, 806 P.2d 1068 (N.M. App. 1990). See also Cal. Civ. Code § 714.5 (preventing enforcement of covenants excluding
manufactured housing after 1988).

23. See Landon Holdings, Inc. v. Grattan Township, 667 N.W.2d 93 (Mich. Ct. App. 2003); Mack T. Anderson Ins. Agency v.
Belgrade, 803 P.2d 648 (Mont. 1990). Manufactured housing can also be excluded from commercial and industrial zones. See, e.g.,
Hohl v. Readington, 181 A.2d 150 (N.J. 1962). Another way localities achieve the same effect is to define "single-family
dwelling" or "detached dwelling" in one way and "mobile home" in another. 2 EDWARD H. ZIEGLER ET AL., RATHKOPF'S THE
LAW OF ZONING AND PLANNING § 28:17 (4th ed. 2004). Where an ordinance does not expressly define "manufactured housing"
or "mobile home," courts will generally bind that exclusion is not contemplated. See, e.g., Reed v. Zoning Hearing Bd. of West Deer
Township, 377 A.2d 1020 (Pa. Commw. Ct. 1977).

24. Clark v. City of Asheboro, 524 S.E.2d 46 (N.C. Ct. App. 1999); Jensen's Inc. v City of Dover, 547 A.2d 277, 282 (N.H. 1988).
25. See, e.g., Georgia Manufactured Hous. Ass'n v. Spalding County, 148 F.3d 1304 (1lth Cir. 1998); Lex, Inc. v. Board of

Trustees of Town of Paragon, 808 N.E.2d 104 (Ind. Ct. App. 2004); Bunker Hill Township v. Goodnoe, 337 N.W.2d 27 (Mich. Ct. App.
1983); Mobile Home City of Chattanooga v. Hamilton County, 552 S.W.2d 86 (Tenn. Ct. App. 1976).

26. Florida: Grant v. County of Seminole, 817 F.2d 731, 736 (11th Cir. 1987); Georgia: King v. City of Bainbridge, 577 S.E.2d
772, 775 (Ga. 2003); Idaho: City of Lewiston v. Knieriem, 685 P.2d 821, 825 (Idaho 1984); Illinois: Clark v. County of Winnebago,
817 F.2d 407, 409 (7th Cir. 1987); Kentucky: McCollum v. City of



Some local jurisdictions allow manufactured housing on single lots in some residential districts
outside of designated mobile home parks, but require a rezoning or a special use or conditional use
permit:" Most state courts uphold such permit requirements against prima facie constitutional challenges
because they are typically based on permissible objectives, such as promoting compatibility with
traditional site-built housing or protecting property values:" Courts have upheld the application of con-
ditional use permit requirements and accompanying regulations to deny permits to developers,34 but they
have also rejected unreasonable conditions" and mandated approvals.36'
At least twenty states have adopted statutes attempting to promote the development of manufactured
housing (or to protect it from discrimination) outside of mobile home parks.37 Some mandate localities to
include consideration of manufactured housing in comprehensive planning.38 Courts have applied these
provisions to provide some protection.39 A leading case is In re Lunde,' in which Vermont's Supreme Court
held that a regulation restricting mobile homes to mobile home parks violated state statute 24 V.S.A. §
4406(4)(A) which called for equal treatment of housing.' Several other state courts have followed Lunde."
As applied, these statutes do not always enable the siting of manufactured housing, in part because they
often allow localities to apply planning standards that are easily met by typical site-built single-family
housing but not by manufactured homes, as long as they do so consistently."
In contemporary urban and suburban installations of manufactured homes the home owner typically also
owns the lot.' In contrast, previous installations, especially of "mobile homes," involved the homeowner
adding a single manufactured unit to a parcel with an existing conventional unit or placing the
manufactured home in a land lease community. These latter "homeowners" were vulnerable to the
landowner's decision to sell the land or take other decisions forcing difficult (or impossible) relocation. In
response, some states have adopted statutes providing these mobile home owners protection akin to
landlord-tenant laws45 or adopted funding programs and other measures to assist such mobile home
owners in relocating to another park.46 These protections have received mixed receptions from courts,
however.47

Berea, 53 S.W.3d 106, 112 (Ct. App. Ky. 2000); Michigan: Gacklcr Land Co. v. Yankee Springs Township, 359 N.W.2d 226, 228-229
(Ct. App. Mich. 1984), a//' d, 427 Mich. 562, 398 N.W.2d 393 (1986); Montana: Mack T. Anderson Ins. Agency v. City of Belgrade,
803 P.2d 648, 652 (S.C. MT 1990); North Carolina: Duggins v. Town of Walnut Cove, 306 S.E.2d 186 (N.C. Ct. App. 1983); South
Carolina: Bibco Corp. v. City of Sumter, 504 S.E.2d 112, 117 (S.C. Ct. App. 1998); Tennessee: Mobile Home City of Chattanooga v.
Hamilton County, 552 S.W.2d 86, 89 (Tenn. Ct. App. 1976); Texas: City of Brookside Village v. Comeau, 633 S.W.2d 790, 793-94
(Tex. 1982); West Virginia: Town of Stonewood v. Bell, 270 S.E.2d 787, 791 (Sup. Ct. App. W. VA.1980).

27. See, e.g., Geiger v. Zoning Hearing Board of Township of Whitehall, 507 A.2d 361, 365 (Pa. 1986); Brown v. Dougherty
County, 300 S.E.2d 509 (Ga. 1983). See also In re Appeal of Shore, 573 A.2d 1011 (Pa. 1990);Petition of Carpenter v. City of Petal,
699 So. 2d 928, 934 (Miss. 1997).

28. 302 N.W.2d 146 (Mich. 1981).
29. Id. at 149.
30. See, e.g., Southern Burlington County NAACP v. Township of Mount Laurel, 456 A.2d 390, 450 (1983); Berenson v. New

Castle, 341 N.E.2d 236 (N.Y. 1975); Surrick v. Zoning Hearing Board of Upper Providence Township, 382 A.2d 105 (Pa. 1977); In re
Appeal of Shore, 496 A.2d 876. Hut see Town of Pompey v. Parker, 385 N.Y.S.2d 959 (N.Y. App. Div. 1976). See Chapter 2,
supra, for discussion of the effects of state constitutions on affordable housing development.

31. As the Robinson Township court stated, "[Al municipality need not permit all mobile homes, regardless of size, appearance,
quality of manufacture or manner of on-site installation to be placed in all residential neighborhoods." Robinson Township, 302 N.W.2d
at 149. Zoning boards may exclude a home "if it fails to satisfy reasonable standards designed to assure favorable comparison of mobile
homes with site-built housing which would be permitted on the site, and not merely because it is a mobile home." Id.

32. See, e.g., Bach v. County of St. Clair, 576 N.E.2d 1236 (III. App. 1991).
33. But see Cackler Land Co. v. Yankee Springs Township, 359 N.W.2d 226, 228-29 (Mich. Ct. App. 1984), aff'd, 398 N.W.2d

393 (1986); Chesterfield v. Brooks, 489 A.2d 600 (N.H. 1985); Bach v. County of St. Clair, 576 N.E.2d 1236 (III. App. 1991).
34. See Windy Point Partners, L.L.C. v. Boone County, 100 S.W.3d 821 (Mo. Ct. App. 2003); Rolling Pines Ltd. Partnership v.

City of Little Rock, 40 S.W.3d 828 (Ark. Ct. App. 2001).
35. See Duggan v. Cook County, 324 N.E.2d 406 (111. 1975) in conjunction with Board of Education v. Surety Developers, Inc.,

347 N.E.2d 149 (111. 1975)); Bach v. County of St. Clair, 576 N.E.2d 1236 (111. App. 1991).
36. Zajac v. Zoning Hearing Bd., 398 A.2d 244 (Pa. Commw. Ct. 1979).
37. See S. Mark White, State and Federal Planning Legislation and Manufactured Housing: New Opportunities for

Affordable, Single-Family Shelter, 28 URB. LAW. 263, 266 n.17 (1996). White notes four types of state anti-discrimination
legislation in decreasing order of protection: (1) accommodation, (2) equal treatment, (3) residential districting, and (4) prohibitions
against complete exclusion. Id. at 270-71. The Manufactured Housing Institute Web site lists more than thirty states with statutes
governing mobile homes ranging from very inclusive and expansive language to a brief sentence on a specific component of zoning.
http://www.manufacturedhousin g.org/lib/showtemp_detail0l.asp?id=231&cat=3 (last accessed May 4, 2005). Note that these statutes
do not necessarily promote the establishment of traditional "mobile home parks." New Jersey's Affordable Housing Act of 1983 had "the
avowed purpose of promoting the use of manufactured homes." Luczynski v. Temple, 497 A.2d 211, 214 (N.J. Super. Ct. 1985).

38. New Jersey, Oregon, California and Florida are the leaders. White, supra note 37, at 286-88. For example, California's
housing element law requires localities to identify adequate development sites for "factory-built housing" and "mobile homes." CAI-



III. FARMWORKER HOUSING

This section considers certain legal obstacles to the development of housing for "migrant workers" and
"seasonal workers"48 (hereinafter "farm-workers"). Historically, farmworkers have endured dreadful
housing conditions in the United States and received very little legal protection, in part because so many
farmworkers are racial minorities.49 In addition to discrimination, farmworkers face an inadequate supply
of housing that is often unaffordable and plagued by substandard physical conditions, overcrowding and
unique environmental hazards.50 The private housing market has not served the full spectrum of
farmworker housing needs because of their low wages and the itinerancy of some farmworkers.' Housing
provided by employers or labor contractors, for example, in migrant labor camps, has often been
substandard, accompanied by exploitative terms, a failure to recognize farmworkers as "tenants,"" and
inadequate health and safety standards. Some federal and state subsidies are available for state-provided
housing' and private nonprofit housing," but never in sufficient quantities to meet the needs. Cooperative
housing appears to be a promising alternative.55

____________________
Gov. Coin: § 65583(c)(l)(A). See also OR. REV. STAT. §§ 197.302 & 197.307(3)(a) (West 2004) and REV. Coon WASH. §
36.70A.070(2)(c).

39. See, e.g., City of Freeport v. Vandergrifft, 26 S.W.3d 680 (Tex. Ct. App. 2000).
40. 688 A.2d 1312 (Vt. 1997).

41. Id. at 1313. The provision of the statute interpreted by the court provides in pertinent part: "no zoning regulation shall have the
effect of excluding mobile homes, modular housing, or other forms of prefabricated housing from the municipality, except on the same
terms and conditions as conventional housing is excluded." 24 VT. STAT. ANN. § 4406(4)(A).

42. See, e.g., Bangs v. Wells, 760 A.2d 632, 638 (Me. 2000); Bahl v. City of Asbury, 656 N.W.2d 336, 345 (Iowa 2002);
County of Wright v. Kennedy, 415 N.W.2d 728 (Minn. Ct. App. 1987).

43. See, e.g., Coin. REV. STAT. § 31-23-301(5)(b); Jensen's Inc. v. City of Dover, 547 A.2d 277, 282 (N.H. 1988).
44. See MANUFACTURED HOUSING INSTITUTE, FAST FACTS, http://www.manufactur

edhousing.org/lib/showtemp_detail.asp?id=96&cat=fastfact (last accessed Nov. 23, 2004) ("According to the Census Bureau, 2001
figures show that 67 percent of new manufactured homes were located on private property, and 33 percent of new manufactured
homes were located in communities.") But the proportions vary widely by state.

45. See Manufactured Housing Communities of Washington v. State of Washington, 13 P.3d 183, 224-226 (Wash. 2000)
(providing list of thirty-six states providing such protection)

46. See, e.g., CAL. Gov. CODE § 66427.4-66427.5 (2004); MINN. STAT. § 327C.095 (2003). For more on relocation and
replacement requirements, see Chapter 13, infra.

47. Compare Arcadia Dev. Corp. v. City of Bloomington, 552 N.W.2d 281 (1996); Greenfield Country Estates Tenants Ass'n v.
Deep, 666 N.E.2d 988 (Mass. 1996) with Guimont v. Clarke, 854 P.2d I (Wash. 1993); Manufactured Hous. Cmtys. v. State, 13 P.3d 183
(Wash. 2000).

48. According to the Migrant and Seasonal Agricultural Worker Protection Act (AWPA), "migrant workers perform temporary
agricultural work that requires them to be away from their permanent residences overnight," 29 U.S.C. § I 802(8)(A), and "seasonal
agricultural workers perform temporary agricultural work that does not require them to be away from their permanent places of residence
overnight, 29 U.S.C. § I 802(8)(B). Estimates of seasonal workers and their dependents alone range from
1.9 to 4 mill ion. HOUS. ASSISTANCE COUNCIL, MIGRANT AND SEASONAL FARMWORKER HOUSING 1 (Sept.
2003).

49. See general l y JENNIFER D. FRANZ, RURAL COMMUNITY ASSISTANCE CORPORA TION AND
CALIFORNIA COALITION FOR RURAL HOUSING—SURVEY ABOUT FARMWORKER HOUSING: FINAL
REPORT (2000); HOUS. ASSISTANCE COUNCIL, TAKING STOCK: RURAL PEOPLE POVERTY, AND
HOUSING AT THE TURN OE THE 2lST CENTURY (2002); Hous. ASSISTANCE COUNCIL, No REFUGE FROM
THE FIELDS: FINDINGS FROM A SURVEY OE FARM-WORKER HOUSING CONDIIIONS IN THE UNITED SKATES
(2001); CAL. COALITION FOR RURAL
HOUS., OPERATION OF FARM LABOR HOUSING (2001). The Housing Assistance CouBcil
(www.ruralhome.org) is the leading national advocate for rural housing, including
farmworker housing. See generally, HOUSING IN RURAL AMERICA: BUILDING AFFORDABLE AND INCLUSIVE.
COMMUNITIES (Joseph N. Belden and Robert J. Wiener, eds., Sage Publications 1999).

50. See HOUS. ASSISTANCE COUNCIL, No REFUGE supra note 49.
51. See supra, Section II on manufactured housing. Many farmworkers live in manufactured housing, trailers or

recreational vehicles. See, e.g., HECTOR A. FERNANDEZ, AGRICULTURAL WORKER HEALTH AND HOUSING
PROGRAM, RURAL COMMUNITY ASSISTANCE CORPORATION, LA POSADA HEALTH AND HOUSING PROJECT FOR
UNACCOMPANIED MIGRANT AGRICULTURAL WORKERS (Oct. 2003). The wide variety of farmworkers' housing needs
(single workers; large families; single-family and multifamily; short term and permanent) also present a challenge to the
private market.

52. State courts take different approaches on the issue of whether farmworkers living in employer-supplied housing
are "tenants" for purposes of a state's landlord tenant laws. See Sherylle Gordon, Note, Michigan Housing Law Should
Apply to Migrant Farm Workers, 41 WAYNE L. REV. 1849, 1851 -53 (1995). Some courts have held farmworkers living on
employer-supplied housing eligible for protection under the federal fair housing act and state equivalents. See, e.g.,
Villegas v. Sandy Farms, Inc., 929 F. Supp. 1324 (D. Or. 1996). See also Rivcom Corp. v. Agricultural Labor Relations



Developers of farmworker housing face a lack of adequate infrastructure, potentially expensive
environmental remediation, exclusionary zoning,' and local opposition to land-use approvals." 0nce built,
farmworker housing is subject to particular code and maintenance requirements. This section discusses
code and maintenance requirements only briefly and focuses on the exclusionary zoning problem."

In 1983, Congress enacted the Migrant and Seasonal Agricultural Worker Protection Act (AWPA),"
which regulates health and safety requirements of housing provided for migrant workers,' and provides
enforcement provisions, including a private right of action.' The Act provides that "each person who
owns or controls a facility or real property which is used as housing for migrant agricultural workers
shall be responsible for ensuring that the facility or real property complies with substantive Federal and
State safety and health standards applicable to that housing."62

The AWPA has been interpreted broadly to apply to anyone supplying any form of housing to
farmworkers. Courts have validated farmworker housing rights under AWPA concerning the failure of
responsible federal agencies to implement the statute,63 legal standards of liability for farm owners,' the
scope of liability of growers,' and liabilities of farm owners.66

Congress intended AWPA to supplement state law, not to preempt it.67 Most states have enacted statutes
regulating health and safety standards for farmworker housing offering varying degrees of protection.68
California's ranks among the strongest.69

Farmworker housing has long been subject to local opposition and other attempts to exclude it
through localities' exercise of their planning and zoning power.70 In response, some states enacted statutes
to promote and protect the development of farmworker housing. These measures have included requirements
to include farmworkers' housing needs in mandatory land-use planning,' to promote farmworker housing
development within rural areas" and on agriculturally zoned land.73 0ther laws provide farmworker
developments some protection against local opposition, including by requiring localities to treat employee
housing of six or fewer as single family residences, 74 by limiting localities' discretion to deny farm-

______________________
Bd., 34 Cal.3d 743 (1983); S.P. Growers Assn. v. Rodriguez, 17 Cal.3d 719 (1976). See also additional employee housing
protections in CAL. HEALTH & SAFETY CODE §§ 17031.5 and 17031.7.

53. See United States Department of Agriculture's Rural Information Center at http://www.nal.usda.gov/ric/faqs/housin–

Lhtm (last accessed May 4, 2005) and Housing Assistance Council (http://www.ruralhome.org).
54. Mutual Self -Help or "sweat equity" housing has been an important strategy for pr oducing homeownership for

farmworkers. This form of housing is usually orgaBized by a nonprofit organization and often utilizes federal or state
subsidies. For federal programs, see HOUS. ASSISTANCE COUNCIL, A GUIDE TO FEDERAL HOUSING AND
COMMUNITY DEVELOPMENT PROGRAMS FOR SMALL TOWNS AND RURAL AREAS (2003). CalifoTnia has been a
leader in providing state programs. See, e.g., California Farmworker Housing Grant Program, CAL. HEALTH & SAFETY
CODE § 50017.5 (West 2004); Office of Migrant Services (OMS) Program, CAL. HEALTH & SAFETY CODE § 50800
et seq. (West 2004) (funding migrant centers); CAL. Gov. Cook § 25210.4h(a) (enabling formation of "county service
area" in County of Napa with authority to levy assessment oB vineyards to help fund the development and maintenance
of farmworker housing). Minnesota allows for loans or grants for residential housing for migrant farmworkers through its
housing trust fund account. MINN. STAT. ANN. § 462A.201 (West 2004).

55. See CAL. COALITION FOR RURAL HOUS., CALIFORNIA 'S FARMWORKER HOUSING COOPERATIVES:
LESSONS ON FARMWORKER OWNERSHIP AND MANAGEMENT 59 (2002).

56. See also the discussion of exclusionary zoning in Chapter 2, supra.
57. See ENCYCLOPEDIA OF HOUSING 174 (Willem Van Vliet, ed., 1988) ("Farm -worker Housing" entry by Susan

Peck); HOUSING ASSISTANCE COUNCIL, FAIR HOUSING, THE ZONING PROCESS, AND LAND USE POLITICS IN RURAL
AREAS (1988); HOUSING ASSISTANCE COUNCIL, OVERCOMING EXCLUSION IN RURAL COMMUNITIES: NIMBY
CASE STUDIES (1994). This section does not address the unique issues regarding conflicts with code setting and enforcement raised by
"colonias" in Texas and other border states. To learn more on that topic, see HOUSING ASSISTANCE COUNCIL, BORDER
COLONIAS REGION: CHALLENGES AND INNOVATIVE APPROACHES TO EFFECTIVE COMMUNITY DEVELOPMENT (1998).

58. See Chapter 5, infra, for a discussion of building and housing codes, including concerning farmworker housing.
59. 29 U.S.C. §§ 1801-72.
60. Id. at §§ 1811-14.
61. Id. at §§ 1851-56.
62. 29 U.S.C. § 1823(a); 29 C.F.R. §§ 500.130-500.134 (2004).
63. Roman v. Korson, 918 F.Supp. 1108, 1113 (W.D. Mich. 1995).
64. Conlan v. U.S. Dept. of Lab., 76 F.3(1271 (9th Cir. 1996).
65. Howard v. Malcolm, 852 F.2d 101, 106 (4th Cir. 1988).
66. See, e.g.,Sanchez v. Overmyer, 845 F. Supp. 1183 (N.D. Ohio 1993) (liability); Sanchez v. Overmyer, 891 F. Supp. 1253,

1261 (N.D. Ohio 1995) (damages).
67. 29 U.S.C. § 1871.
68. See FLA. STAT. ANN. § 381.0086 (West 2004); ILL. ADM. CODE, tit. 77, § 935 (2004); ME. REV. STAT. ANN., tit.

26, § 586 (West 2004); MD. CODE ANN., LAB. & EMPL. § 7-401 (2004); MICH. COMP. LAWS §§ 333.12411 -333.12412
(2003); N.J. STAT. ANN. § 34:9A-22 (West 2004); N.C. GEN. STAT. §§ 95-222-95-229 (2004); OH. REV. CODE ANN. §



worker housing proposals," and by exempting some farmworker housing from review under the state
environmental quality act.76

Farmworker housing development has also been protected against discriminatory treatment by localities
under the federal Fair Housing Act and state equivalents." A California statute prohibiting housing
discrimination based upon "occupation" and level of income has been used to protect farmworkers.78
Finally, farmowners have successfully used pro-agricultural statutes to override local zoning for siting of
farmworker housing on their own farm land.79

IV. ACCESSORY UNITS

An "accessory unit" is an independent living unit with a bedroom, a bathroom, a kitchen and a separate
entrance from the main house that is deemed "subordinate" to the primary dwelling.'0 They are generally
less than 1000 square feet and are usually built at the rear of the primary dwelling or over a garage. They are
called by many names, including granny flat or elder cottage, in-law unit, secondary unit, and "ohana"
(Hawaiian for extended family/kin group). This form of housing is broadly supported as a form of housing
by planners, smart growth advocates, affordable housing advocates, advocates for seniors, and disability
rights advocates because it typically serves adult children, the elderly (including in-laws), persons with
disabilities, as well as low-income and smaller households.81

Accesory units are widely viewed as having a broad potential to increase the shock of market-
affordable housing. They are usually “market affordable” by virtue of their smaller size and lower building
costs. 82 Some second units are income-restricted by deed restrictions.83 They may also provide low-

_____________________
3733.42 (West 2004); OHIO ADMIN. CODE § 370 I -01-3701-33 (2004); 43 PA. CONST. STAT. ANN. §§ 1301.102,
1301.305,1301.307 (West 2004); TEX. HEALTH & SAFETY CODE §§ 147.001-147.013 (West 2004); VA. CODE ANN. §§
32.1-203-32.1- 211; WASH. REV. CODE §§ 70.114A.010-70.114A.901 (West 2004).

69. CAL. HEALTH & SAFETY CODE § 17000, et seq. and implementing regulations in California Code of Regulations Title
25, Sect. 600 et .seq. See also Colon v. Tedesco, 311 A.2d 393 (N.J. Super. Ct. Law Div. 1973).

70. See supra note 57.
71. California's housing element law requires localities to include analysis of farmworker housing needs (CAL.

Gov. CODE § 65583(a)(6)) and to ident ify adequate development s ites for "housing for agricultural workers" (CAL.
Gov. CODE § 65583(c)( I )(A)), and, in some circumstances, provide zoning that permits farm-worker housing use by
right (CAL. Gov. Coot.: § 65583(c)(l)(A)(ii)).

72. Oregon 's farmworker housing law provides "farmworker housing within the rural area of a county shall be
permitted in a zone or zones in rural centers and areas committed to nonresource uses." OR. REV. STAT. § 197.685(2)
(2004). Sec also OR. REV. STAT. § 197.307(1) and (3)(a) (West 2004). During v. Washington County, 34 P.3d 169 (Or.
Ct. App. 2001).

73. See, e.g., CAL. Gov. ConE § 51220 et seq., the "Williamson Act," which allows landowners of "agricultural preserves"
to subdivide land for development of "agricultural laborer housing facilities" and directing that such use is a
"compatible use" within an agricultural preserve.

74. CAL. HEALTH & SAFETY CODE § 17021.5.
75. California's "anti-NIMBY law," CAL. Gov. CODE § 65589.5(4)(d), limiting localities' discretion to disapprove proposed

affordable housing developments, specifically includes "farmworker housing."
76. CAL. PUB. RES. CODE § 21159.22 (West 2004) exempts "residential housing for agricultural employees" from California's

state environmental review statute.
77. See, e.g., Lauer Farms, Inc. v. Waushara County Board of Adjustment, 986 F. Supp. 544 (E.D. Wis. 1997); Villegas v.

Sandy Farms, Inc., 929 F. Supp. 1324, 1327-28 (D. Or. 1996); Hernandez v. Ever Fresh Co., 923 F. Supp. 1305, 1307-08 (D. Or.
1996). See Chapter 2, supra, for more on the federal Fair Housing Act.

78. See CAL. Gov. CODE § 65008 (West 2004).
79. See Town of Lysander v. Hafner, 759 N.E.2d 356 (N.Y. Ct. App. 2001); Braden Trust v. County of Yuma, 69 P.3d 510 (Ariz. Ct.

App. 2003). But see Frens Orchards, Inc. v. Dayton Township Bd., 654 N.W.2d 346 (Mich. Ct. App. 2002).
80. ENCYCLOPEDIA OE HOUSING, supra note 57, at 3 ("Accessory Dwelling Units" entry by Patrick H. Hare). See also CAL.

DEP'T OF HoUS. AND CMTY. DEV., BIBLIOGRAPHY OF SELECTED RESOURCES ON SECOND UNITS (Dec. 2003); MUN.
RESEARCH & SERVS. CTR. OF WASH, ACCESSORY UNITS: ISSUES & OPTIONS (1995).
81.Si. Sec, e .g., AM. PLANNING ASSN, REGIONAL APPROACHES TO AFFORDABLE HOUSING (2003); FUNDEKS'

NETWORK FOR SMART GROWTH AND LIVEABLE COMMUNITIES AGING AND SMART GROWTH: BUILDING AGE-
SENSITIVE COMMUNITIES 9-11 (Dec. 2001); Rodney L. Cobb T & Scott Dvorak, Public Policy Institute, Accessory Dwelling
Units: Model State Act and Local Ordinance (2000) (the Public Policy Institute is part of the Research Group p at the American B
Association of Retired Persons). See also Accessory Housing Is of the So, BREAKTHROUGHS, Vol. 3, Issue A, Oct.
A, 2004 (Regulatory Bar- riers Clearinghouse, Department of Housing and Urban Development).

82. Depending upon whether they are attached or detached, accessory units "could be built for about one-third the cost of
constructing a conventional rental unit." ENCYCLOPEDIA OF HOUSING, supra note 57, at 3•

83. See, e.g., CARLSBAD, CAL. MUN. CODE § 21.85.070(c).
84.lan C. Weinstein, Essay: The Challenge of Providing Adequate Housing for the Elderly . . . Along with Everyone Else, 11
J.L. & Health 133,140-41 (1996-97)



income households with a unique opportunity for home ownership because rental income from the
accessory unit can subsidize the mortgage of the primary unit.84 Some newer single-family subdivisions
include second units.85 Although it is seldom necessary, some public funding is available for the
development of accessory units for low-income households.86
Apart From the threshold issue of defining whether a dwelling space is “accessory” or not, 87 exclusionary
zoning and exacting planning standards are the primary legal issues involved in the development of
accessory units.

Studies suggest that where city zoning and planning codes are permissive, accessory units
can become up to an average of 10% of the housing stock." Many cities oppose them, however.
Typical opposition concerns include higher density, increased traffic and parking congestion,
changing the "character" of single-family neighborhoods, purported negative effects on
property values, school overcrowding, and sometimes aesthetic concerns.89

Many local jurisdictions adopt a very restrictive approach to accessory units in single- family
zoned neighborhoods which is the primary desired location.90 Some jurisdictions exclude
them from single-family zones altogether.91 Possibly as a result, many accessory units are
constructed illegally without permits and sometimes in violation of building codes.92 if
accessory units are allowed, localities typically require a conditional or special use permit
(and its attendant public hearing), site plan review, or even a zoning amendment.93 In
addition, accessory apartments are often subject to restrictive planning and design
requirements 94 and other conditions, for example, limiting or preferring use by particular
population..95
A few states have enacted statutes to promote the development of accessory units.96 0ne stated purpose of

_____________________
85. Such subdivisions have been built in Livermore, California, and Santa Rosa, California.
86. For example, HAW. REV. STAT. § 20IG-436 ("Rental Housing Trust Fund") gives a preference to accessory units ( among

other forms) for funding. Some jurisdictions waive or defer various fees in order too encourage development of accessory units. See,
e.g.. SANTA CRUZ, CAL. CODE § 26.16.180.
87. The issue is when is a dwelling "accessory" to a primary dwelling, typically meaning that the use is "customary and subordinate
to primary use" in contrast to being a "separate dwell ing" for which multi family zoning would no be- quired.Trent v. City of
Pittsburg, 619 P.2d 1171 (Kan. Ct. App. 1980).Townshipof Randolph v. Lamprecht, 542 A.2d 36 (N.J. Super. App.Div. 1988)

88. Urban League of Essex County v. Township of Mahwah, 504 A.2d 66, 72 (N.J. Super. L. Div. 1984).
89. PATRICK H. HARE PLANNING AND DESIGN, ACCESSORY UNITS: THE STATE. Os THE ART: REPORT 1,

SUMMARY OF EXPERIENCE 17-25 (Dec. 1989).
90. Edward H. Ziegler, Jr., The Twilight of Single-Family Zoning, 3 J. ENVTL. L. 161, 195 (1983).
91. "A zoning amendment is often needed to permit accessory units, and ... the zoning process can be used to

severely limit the installation of accessory units." Patrick Hare, Accessory Apartments for- Today's Communities, in I
PLANNING COMMISSIONERS J. 14 (199 I ).

92. Some cities have adopted legalization or amnesty programs for illegally-coBstructed units. See, e.g., Sherman v.
Frazier, 446 N.Y.S.2d 372 (N.Y. App. Div. 1982); Ilasi v. City of Long Beach, 342 N.E.2d 594 (N.Y. 1976).

93. See PATRICK HARE, ACCESSORY APARTMENTS: USING SURPLUS SPACE IN SINGLE-
FAMILY HOUSES 10-23 (198 I ). "ADUs are typically regulated either as a permitted use, with an administrative review, or as
a conditional use, subject to a public hearing
requirement." MEN. RESEARCH & SERVS. CTR. or WASH., supra note 80, at 26.

94. See, e.g., WASHINGTON COUNTY, OR. CMTY. DEV. CODE § 430-117 (1998), which, in an attempt to create
more "flexibility" foT secondary and accessory units, allows such units in the county, with restrictions on size (no more than
50% of the main house or <600 sq ft), setbacks, and "a minimum contiguous rear or side yard outdoor area of four-hundred and fifty
(450) square feet."

95. See, e.g., Charlotte, N.C., Zoning Ordinance § 12.407 (limiting occupancy to elderly and disabled housing); id. §
12.412 (guest houses and employee quarters). Interestingly, the city of Santa Barbara, California, restricts occupancy in
secondary units to "immediate family members or low-income households." CITY OF SANTA BARBARA PLANNING
COUNTER, SECONDARY DWELLING UNIT GUIDELINES 2. The town of Ithaca, New York, permits "elder cottages" in residential
districts as accessory uses subject to certain restrictions, e.g., age, occupancy, and size. PATRICIA SALKIN, NEW YORK
ZONING LAW AND PRACTICE § 23:07 (4th ed. 2003). See also Kasper v. Town of Brookhaven, 535 N.Y.S.2d 621 (N.Y. App.
Div. 1988) (upholding owner-occupancy requirement of local ordinance promoting secondary units against due process
and equal protection attack); Solar v. Zoning Bd. of Apps. of Lincoln, 600 N.E.2d 187 (Mass. Ct. App. 1992) (citing 1972
ordinance promoting secondary units as affordable housing for town employees, and refusing to enforce Planning Board's
owner occupancy condition).
96. In 1993, the State of Washington enacted legislation requiring cities and coun-
ties with populations over 20,000 that are subject to Washington's Growth Management Act to develop ordinances
"accommodating" accessory units. Localities are allowed to incorporate appropriate developmental standards and other
restrictions. RCW 43.63A.215 (1993 c 478 § 7). In 2002, Connecticut made accessory dwelling units qualify as
"affordable housing" for purposes of its affordable housing land use appeals law provided that they are legally approved
and subject to recorded deeds limiting occupancy for at least 10 years to lower-income households. See CONN. GEN.
STAT. § 8-30g(k) (2003). Requiring such deed restrictions may deter some homeowners from building accessory dwelling unit



California's second unit statute when first enacted in 1982, was to "[p]rovid[e] relatively affordable housing for
low- and moderate-income households without public subsidy."97 The current version of the law forbids
outright exclusion unless a locality makes specific findings, requires that localities impose only ministerial
(i.e., nondiscretionary) review of accessory unit applications, and provides maximum planning standards that
apply in the absence of a local ordinance in compliance with the statute.98 Some cities have complied with
the statute.99 0thers have resisted it because it partially overrides local land-use control.100 Although its
ministerial review requirement has not been tested in court, courts have upheld the basic elements of the
previous versions of the statute against city resistance" while also upholding denials in specific cases.102

Accessory units have also received favorable treatment by local governments in Santa Cruz,
California;"' Boulder, Colorado; 104 Portland, 0regon; 105 and Seattle, Washington.106

V. SINGLE-ROOM OCCUPANCY HOTELS

Single-room occupancy hotels (SR0s) historically served low-wage single workers and some small
households "permanently or for long periods of time" in downtown locations by offering "single,
unfurnished rooms without private kitchens.107 They were "market affordable" for a long time but became
a disfavored form of housing and were subject to widespread demolition or conversion as part of urban renewal
and urban redevelopment.108 Many were converted into tourist hotels, luxury apartments, condos, and
mixed uses.

Beginning in the late 1970s, SR0s were rediscovered as a source of permanent affordable
housing, in particular as "supportive housing" to provide independent living with social services for a
variety of

____________________
96. In 1993, the State of Washington enacted legislation requiring cities and coun-
ties with populations over 20,000 that are subject to Washington's Growth Management Act to develop ordinances
"accommodating" accessory units. Localities are allowed to incorporate appropriate developmental standards and other
restrictions. RCW 43.63A.215 (1993 c 478 § 7). In 2002, Connecticut made accessory dwelling units qualify as
"affordable housing" for purposes of its affordable housing land use appeals law provided that they are legally approved
and subject to recorded deeds limiting occupancy for at least 10 years to lower-income households. See CONN. GEN.
STAT. § 8-30g(k) (2003). Requiring such deed restrictions may deter some homeowners from building accessory dwelling units.
97. Stats. 1982, ch. 1440, § l(d)(2); Sounhein v. City of San Dimas, 55 Rptr.
2d 290, 294 (Cal. Ct. App. 1996). The second unit law is codified at CAL Gov. CODE § 65852.2. Since 1982, the statute
has been amended four times (1986, 1990, 1994 & 2002). CAL Gov. CODE § 65583.1 clarifies the State housing element
law's requirement regarding accessory units; Section 65852.2(i)(4)(B) provides that accessory units in-
clude a "manufactured home" as defined by CAL. HEALTH & SAFETY CODE § 18007.
98. See CAL Gov. CODE. § 65852.2(c) (circumstances in which second units may be prohibited); id. § 65852.2(a)(3) (requiring
ministerial review); id. § 65852.2(b)(specifying State standards).
99. The city of Santa Cruz, California, has established a progressive policy in its Accessory Unit Development Program. See
ADU Zoning Regulations, Chapter 24.16.100et seq. Zoning Ordinance of the City of Santa Cruz; ADU Technical Assistance
Program and ADU loan program, http://www.ci.santa-cruz.ca.us/ (last accessed June 1, 2005).

100. Note that there are innumerable ways cities can undermine the statute's goal and still not be out of compliance. Pursuant
to CAL. Gov. CODE § 65852.2(a)(1)(A) and (B), cities can restrict areas where second units can be located, restrict maximum allowable
density, and impose restrictive parking, height, setback, and lot coverage standards subject to the limits defined by § 65852.2(d) and (e),
and possibly the iBtent of the statute stated at § 65852.150. See also, e.g., Wilson v. City of Laguna Beach, 7 Cal. Rptr. 2d 848, 849
(Cal. Ct. App. 1992).

101. Wilson, 7 Cal. Rptr. 2d at 850; Sounhein, 55 Cal. Rptr. 2d 290; Coalition Advocating Legal Housing Options v. City of Santa
Monica, 105 Cal. Rptr. 2d 802 (Cal. Ct. App. 2001).

102. Harris v. City of Costa Mesa, 31 Cal. Rptr. 2d I (Cal. Ct. App. 1994); Desmond v. County of Contra Costa, 25 Cal. Rptr. 2d
842 (Cal. Ct. App. 1993).

103. See supra note 99.
104. BOULDER REV. CODE §§ 9-3.4-13 to -3.4-14 (2004).
105. 1997 amendments to Portland, Oregon's zoning Code (CITY OU PORTLAND MEN. CODE § 33.205.010) were intended

to promote development of accessory dwelliBg units. For an evaluation of that effort, see BUREAU OF PLANNING, CITY OF Point
.AND, ACCESSORY DWELLING UNIT (ADU) MONITORING PROJECT: REPORT TO PLANNING COMMISSION (2003) (finding 83
ADUs built in 1998 and 1999).

106. See CITY OF SEATTLE DEPARTMENT OF PLANNING AND DEVELOPMENT, DETACHED ACCESSORY DWELLING
UNITS: DIRECTOR'S REPORT (2004). C f: Tara A. Scully, Legal izing Accessory Units, NEWSBOY, June 26, 1998, at C9 (listing
12 of 14 localities in Long Island that allow secondary units for various types of residents and with various restrictions).
107. ENCYCLOPEDIA OF HOUSING, supra note 57, at 538 ("Single-Room Occupancy Housing" entry by Karen A. Franck).

The entry offers an excellent overview of SROs.
108. Id. See also Ann M. Burkhart, The Constitutional Underpinnings of Homelessness, 40 Hays. L. REv. 211, 269 & n.536-37

(2003); Andy Merrifield, Lepers at the City Gate: Single Room Occupancy and the Housing Crisis, 48 DISSENT 78 (2001).



populations with special needs, including homeless persons and persons with disabilities.109
Several states and some large cities have led efforts to save, rehabilitate, and develop new SR0s from
continuing threats of demolition or conversion.110 Some federal and state funding is available for
such efforts.111

Revived SR0s appear to be a flexible and successful model for certain populations.112 Yet,
landowners (claiming the regulations constitute "regulatory takings") and neighbors (preferring
demolition or different uses, especially where they fear a proposed site might affect a downtown
redevelopment scheme) have resisted the revival of SR0s. The primary legal issues concern municipal
regulatory attempts to regulate the demolition and conversion of existing SR0s.118 Cities often first adopt
a moratorium on demolition and conversion and then adopt more comprehensive conversion control
ordinances.114 The ordinances typically include tenant notification requirements and impose permit
requirements for conversion that trigger replacement requirements or in-lieu fees.

Enforcement of SR0 conversion ordinances has been controversial.' Property owners and developers
have sought to avoid these requirements by avoiding the classification of "SR0.116 In two cases, California
courts found that a state statute preempted San Francisco's SR0 regulation.'

Property owners have also challenged the ordinances, particularly the replacement requirements, as
unconstitutional takings. Currently, these ordinances appear to have withstood regulatory takings
challenges. After decades of encouraging SR0 demolition, New York City adopted a series of ordinances
between 1985 and 1987 establishing a moratorium on the demolition of SR0s.118 Local Law No. 9,
enacted in 1987, "prohibit[ed] the demolition, alteration, or conversion of single room occupancy (SRO)
properties and obligate[d] the owners to restore all units to habitable condition and lease them at
controlled rents for an indefinite period" and guaranteed SR0 owners an 8.5% rate of return.119 In
1989, New York's highest court found that the ordinance on its face was unconstitutional both
as a physical taking,120 under Loretto v. Teleprompter Manhattan CATV Corp.121 and as a
regulatory taking122 applying the "heightened scrutiny" of Nollan v. California Coastal
Commission.123 However, both of Seawall's holdings appear to have been undermined by
later cases. Seawall's physical taking holding was impliedly overruled in Yee v. City of
Escondido124 in which the Supreme Court held that a regulation that did not compel property
owners to suffer the physical occupation of their property, did not effect a per se, physical

________________________
109. SROs are currently the dominant form of supportive housing. Another model employs cooperative apartments using master
leasing, which avoids the need for land-use approvals and the risk of local opposition while providing for more integration with typical
housing. For more about supportive housing, visit the Corporation for Supportive Housing Web site at http://www.csh.org.
110. Karen A. Franck credits Portland, Oregon, as the early leader in the effort. See ENCYCLOPEDIA OF HOUSING. supra note
57, at 538. See also Mary Lou Gallagher, A Small Room at the Inn: San Diego Leads the Nation in Building Single Room
Occupancy Hotels, 59 PLANNING 20-5 (1993); CAL. Civ. Come §§ 1940.1,1940.6 (providing tenant protections).
111. See Chapters 7 and 8, infra, for discussion of funding for affordable housing. Federal funding examples: Section 8
Moderate Rehabilitation Single Room OccupaBcy Program, 24 C.F.R. pt. 882. State funding examples: Minn. Stat. § 462A.222
(2003); Mo. REV. STAT. § 215.038; N.Y. Soc. SERV. LAW § 45-a (2004); OR. REV. STAT. §§ 280.440 and 280.410(1)(b). See
also D.C. CODE ANN. § 42-3508.06 (2004).
112. The Corporation for Supportive Housing Web site (http://www.csh.org) contains numerous academic studies demonstrating
the cost-effectiveness of supportive housing over other options.
113. Whether or not SRO residents qualify as "tenants" under state landlord–tenant law has also been an issue. See, e.g., Ann Arbor
Tenants Union v. Ann Arbor YMCA, 581 N.W.2d 794 (Mich. Ct. App. 1998).
114. For example, in San Diego, California, a 1985 moratorium on demolition and conversion of SROs was replaced in 1987 by a
SRO ordinance regulating demolition and conversion. See SAN DIEGO MUN. CODE § 143.0510–.0590.
115. Kelly Davis, Portrait of an Eviction: The Story of the Maryland Hotel, SAN DIEGO CITY BEAT, Feb. 5, 2003, at 1
(story of when San Diego SRO ordinance not enforced).
116. City of New York v. 17 Vista Associates, 642 N.E.2d 606 (N.Y. 1994).
117. See Bullock v. City and County of S.F., 271 Cal. Rptr. 44 (Cal. Ct. App. 1990); Reidy v. City and County of S.F., 19 Cal. Rptr. 3d
894 (Cal. Ct. App. 2004). However, as of January I, 2004, subsequent state legislation overruled Bullock at least for the City and County of
San Francisco and other cities "with a population over 1,000,000" where certain other conditions are met. See Cal. Gov. Code § 7060(a)
(West 2004): accord Reidy, 19 Cal. Rptr. 3d at 902-03.
118. See Seawall Assocs. v. City of New York, 542 N.E.2d 1059, 1060-61 (N.Y. 1989), cert. denied, 493 U.S. 976 (1989). A
previous version of New York City's ordinance required that no harassment of tenants occur during a three-year period before application for
renovation or demolition approval. Sadowsky v. NeW York, 732 F.2d 312 (2d Cir. 1984).
119. Seawall Assocs., 542 N.E.2d at 1060-62.
120. Id. at 1065.
121. 458 U.S. 419 (1982).
122. Seawall Assocs., 542 N.E.2d. at 1065.
123. 483.U.S. 825 (1987)
124. 503. U.S. 519 (1992)



taking.125 And, in Monterey v. Del Monte Dunes126 the Supreme Court held that Nollan's
heightened scrutiny was limited to regulatory takings cases involving exactions, and "inapposite"
to permit denials and other land-use restrictions.127'

Beginning in 1979, San Francisco, California, adopted a series of measures to control
the demolition and conversion of SR0s.128 The current ordinance requires a permit for conversion,
notification to tenants, relocation payments to former tenants, and fulfillment of one of a variety
of options for one for one replacement of lost units.129 Despite the ordinance's complex
interaction with a state statute limiting local governments' authority to enact and maintain rent
control and providing owners a right to exit the rental housing business, it has largely endured sustained
attacks combining constitutional claims and state statutory claims.130 In the San Remo Hotel case,
applying a deferential standard of scrutiny, California's Supreme Court held that the one for one
replacement of lost units or alternative in-lieu fees did not effect an unconstitutional regulatory taking. The
Court reasoned that the legislatively enacted replacement fees requirement which was applicable to more
than 500 residential hotels in San Francisco was "a burden placed broadly and nondiscriminatorily on
changes in property's use" and "not the equivalent of an arbitrary decision to hold an individual's property
for ransom" and thus not a taking. In upholding the San Francisco ordinance, the California Supreme
Court explicitly rejected the Seawall court's takings holding.'"

In addition, courts have applied the federal Fair Housing Act's "reasonable accommodation"
requirement as applied to homeless people with disabilities to support permits or variances to establish
SR0 housing for homeless people.'"
VI. CONDOMINIUM CONVERSION REGULATION
In areas where housing and land prices are high and appear to be increasing, owners of existing
apartment houses may find it profitable to convert their apartments into condominiums. In response to
the shortage of adequate and affordable housing exacerbated by frequent conversion of apartments to
condominiums in the 1970s, some local governments adopted condominium conversion controls. Some
courts found local jurisdictions' attempts to regulate condominium conversions to be ultra vires or
preempted by state law.134
Conflicts between local governments and condominium developers led Congress to enact the
Condominium and Cooperative Conversion Protection and Abuse Relief Act of 1980.j5 This statute
expressed the "sense of Congress" that "when multifamily rental housing projects are converted to
condominium or cooperative use, tenants in those projects are entitled to adequate notice of the pending
conversion and to receive the first opportunity to purchase units in the converted projects. . ." 136 Congress
left it to the states and local governments to implement its suggestion.137

________________________
130. Id. at 527.
131. 526 U.S. 687 (1999).
132. Id. at 702-3. See San Remo Hotel v. City and County of S.F., 27 Cal. 4th 643, 673 (2002) (noting that "[t]he NeW
York Court of Appeals acknowledged the overruling in Bonnie Briar Syndicate v. Mamoroneck (1999) 94 N.Y.2d 96"). For a
review of New York City's policies, a critique of the Seawall decision and a checklist for drafting affordable housing programs
to survive takings challenges, see Suzanne K. Sleep, Stonewalled by Seawall: New York Decision Impedes Legislative Solutions to
Affordable Housing Shortage, 45 MIAMI L. REV. 467 (1990).
125. A moratorium enacted in 1979 was followed in 1981 by a SRO conversion ordinance which has been substantially
revised several times. San Remo Hotel v. City and County of S.F., 27 Cal. 4th 643, 650 (2002).
126. S.F. CAL. ADMIN. Con,. ch. 41 (2003) (Hotel Unit Demolition Conversion Ordinance).

133. See, e.g., San Remo Hotel v. City and County of S.F., 27 Cal. 4th 643 (2002) (affirming the City's conditional
use requirement and upholding the HCO's legislatively mandated replacement fee provision against a regulatory
takings claim as bearing a reasonable relationship to the loss of affordable housing in the city). But see Reidy v. City and
County of San Francisco, 123 Cal. App. 4th 580 (Cal.App. 1 Dist., 2004) (finding HCO preempted by state law).
134. San Remo, 27 Cal. 4th at 677.
135. The San Remo court specifically rejected the Seawall decision, stating that Seawall relied upon a "heightened
scrutiny" test which the court deemed inappropriate for revieWing San Francisco's HCO. Id. at 673 n.15.
136. See, e.g., Homeless Action Committee v. City of Albany, 1997 U.S. Dist. LEX IS 23423 (N.D.N.Y. Oct. 23,
1997); U.S. v. City of Philadelphia, 838 F.Supp. 223 (E.D. Pa. 1993); Judy B. v. Borough of Tioga, 889 F. Supp. 792(M.D.
Pa. 1995). FoT more on the federal Fair Housing Act, see Chapter 2, supra.
137. 15 U.S.C. § 3605 & 15 U.S.C. § 3610.



At least thirty states currently have statutes regulating condominium and cooperative conversions,
providing a range of measures balancing the interests of condominium developers and apartment renters.138 Some
state statutes include provisions primarily protecting condominium developers from being subjected to
local regulation beyond what would normally be covered in its subdivision ordinance and regulations.139
For example, some states adopted the Uniform Condominium Act (UCA). Sections 4-106-4-112 of the
1980 version of the UCA regulate condominium conversions.140 Section 1-106 provides that local
regulation may not prohibit condominium conversion or place any requirement on condominiums that
would not be imposed on an identical development under a different type of ownership."' Some courts
have enforced these provisions voiding local condominium conversion ordinances as preempted by state
l e g i s l a t i o n . 1 4 2

0ther states enacted statutes containing provisions that protected apartment dwellers' interests by
ensuring that current apartment tenants would receive a timely notification of the proposed
conversion,143 providing existing tenants with exclusive right to contract for the purchase of his or her
own unit, comparable housing or temporary waiver of rent,144 and allowing local governments to further
regulate condominium conversion under their zoning authority.145 0ther tenant benefits in state statutes
include reimbursement for moving and relocation expenses,146 prohibitions of evictions of tenants
except for good cause,147

________________________
138. See ALA. CODE § 35-8A-412 (2003); CAL. Gov. CODE § 66427.1 (West 1983 & Supp. 2003); COLO. REV. STAT. ANN.
§ 38-33-112 (West 1982 & Supp. 2004); CONN. GEN. STAT. ANN. §§ 47-282 to -293 (West 1985 & Supp. 2004); FLA.
STAT. ANN. §§ 718.604 to .622 (West 1988 & Supp. 2004); GA. CODE ANN. § 44-3-87 (West 1982 & Supp. 2003); HAW,
REV. STAT. §§ 521-38,521-71 (2003); ME. REV. STAT. ANN. tit. 33, § 1604-111 (West 1964 & Supp. 2003); Mo. REAL
PROP. CODE § 11-102.l (West 2004); Mo. CODE ANN., REAL PROP. §§ 11-136 to -137 (1985 & Supp. 2004); MICH. Comp.
LAWS ANN. §§ 559.204 to .204a (West 2004); MINN. STAT. ANN. § 515A.4-110 (West 1945 & Supp. 2004); Mo. REV. STAT. §
448.4-112 (2004); NEB. REV. STAT. § 76886 (2003.); N.H. REV. STAT. ANN. §§ 356-C:I to :11 (West 1984 & Supp. 2003);
N.J. STAT. ANN. § 2A:18-61.8 (West 1987 & Supp. 2004); N.M. SCAT. ANN. § 47-7D-12 (Michie 1978 & Supp. 2004);
N.Y. GEN. BUS. LAW § 352-eeee (McKinney 1984 & Supp. 2004); N.C. GEN. STAT. § 47A-36 (2004); OHIO REV. Com §
5311.25 (West 2003); OR. R, v. STAT. §§ 94.109 to .134 (2003); 68 PA. CONS. STAT. § 3410 (West 1965 & Supp.
2004); R.I. GEN. LAWS § 34-36-37 (2003); TENN. CoiL ANN. § 66-27123 (2004); Tx. PROP. CODE ANN. § 82.160 (Vernon
1995 & Supp. 2004); VT. STAT. ANN. tit. 27, §§ 1333-1339 (1975 & Supp. 2003); VA. CODE ANN. §§ 55-79.94, 55-487
(Michie 2004); WASH REV. CODE ANN. § 59.18.200 (West 1961 & Supp. 2004); W. VA. CODE § 36B-4-lI2 (1985 & Supp.
1989); Wis. STAT. § 703.08 (West 1981 & Supp. 1989).
139. See, e.g., Natrella v. Board of Zoning Appeals, 345 S.E.2d 295, 301-02 (Va. 1986). In effect, these prohibit
"discrimination" against condominiums by virtue of their form of ownership. Generally, an apartment owner seeking to
convert must abide by the requirement of the state's subdivision act and obtain the local government's approval of its
subdivision map. Subdivision acts typically regulate design and subdivision land improvements, but do not authorize
regulation of the type included in some local condominium conversion ordinances, e.g., relocation obligations.
140. See, e.g., MINN. STAT. ANN. § 515A.1-101 to l-118 (West 2004); Mo. ANN. STAT. § 448.4-112 (West 2004);
TEX. PROP. CODE ANN., § 82.160 (Vernon 2004); VA. CODE ANN. §§ 55-79.74:3, 55-79.94 (Michie 2004).
141. UNIF. CONDO., ACT § 1-106 (amended 1980).
142. See, e.g., Miami Beach v. Rocio Corp., 404 So. 2d 1066 (Fla. Ct. App. 1981); Rockville Grosvenor, Inc. v.
Montgomery County, 422 A.2d 353 (Md. Ct. App. 1980).
143. A majority of states provide 120 dayso notice. Some state statutes provide for a minimum of 30 days notice
(e.g., 765 ht. COMP. STAT. § 605/30 2005); others for a one year (e.g., 68 PA. CONS. STAT. ANN. § 3410) (West 1965 &
Supp. 2004). These provisions have been enforced. See, e.g., Glenn Chaffer, Inc. v. Kennedy, 433 A.2d 1018 (Conn.
Super. Ct. 1981); Sibig & Co. v. Santos, 582 A.2d 840 (N.J. Super. Ct. App. Div. 1990).
144. See, e.g., CAL. Gov. CODE § 66427.1 (2004); Daskel Investors, Inc. v. Rosenbloom, 582 A.2d 854 (N.J. Super.
Ct. Law Div. 1990). But see Sargo, II, Inc. v. Philadelphia, 488 F. Supp. 1045 (ED. Pa. 1980).
145. See, e.g., Cal. Gov. Code § 66427.1(c) (2004); City of Urbana v. County of Champaign, 389 N.E.2d 1185, 1187-
88 (III. 1979); Griffin Dev. Co. v. City of Oxnard, 39 Cal. 3d 256 (1985).
146. See CONN. GEN. STAT. ANN. § 47-88d (West 1985 & Supp. 2004); 2001 D.C. Stat. 6-333.01 to .02; VT. STAT. ANN.

tit. 27, § 1336 (2003). See also Chapter 13, infra, on Relocation law.
147. See CONN. GEN. STAT. ANN. § 47a-23c (West 1985 & Supp. 2004).



and providing a private right to action for aggrieved tenants.148 In these states, courts have allowed local
governments to require a conditional use permit for apartments converting to condominiums, tenant
relocation, and unit replacement provisions,149 and to restrict the annual number of condominium
conversions to be permitted.150 Judicial review of constitutional challenges (e.g., due process, equal
protection, and takings claims) to protective legislation has reached mixed results.151

VII. EMERGENCY SHELTERS AND TRANSITIONAL HOUSING INCLUDING DOMESTIC
VIOLENCE SHELTERS

This section considers various forms of "temporary" housing, primarily emergency shelters and transitional
housing in which the persons housed generally have either attenuated or no rights as renters.
Homelessness, substance abuse, and domestic violence continue to present substantial and growing
housing problems.152 "Emergency shelters" provide shelter for a night at a time often with a maximum
stay of 30 days primarily to homeless people, including subgroups such as persons with substance abuse
issues and domestic violence survivors.153 While variously defined, "transitional housing" typically
provides time-limited housing (less than two years), often intended as a "step" in between emergency
shelter and permanent housing,154 and usually includes a program of substantial services, such as
substance abuse counseling, job counseling and training, and money management.155 Funding for
emergency shelters and transitional housing comes from private sources (including private individuals,
churches, businesses, and foundations) as well as government funding programs.156

________________________
148 .See CONN. GEN. STAT. ANN. § 47-88g (West 1985 & Supp. 2004).
149 .See Krater v. City of Los Angeles, 181 Cal. Rptr. 923 (Cal. Ct. App. 1982).
150 .See SAN CLEMENTE, CAL., MEN. CODE § 16.40.010.

151. Compare Leavenworth Props. v. City of S.F., 234 Cal. Rptr. 598 (Cal. Ct. App. 1987); Griffin Dev. Co. v. City of
Oxnard, 39 Cal. 3d 256 (1985); Rockville Grosvenor, Inc. v. Montgomery County, 422 A.2d 353, 368 (Md. Ct. App.
1980) with 19th Street Assoc. v. State, 568 N.Y.S.2d 771 (N.Y. 1991).
152. See National Law Center on Homelessness and Poverty, KEY DATA CONCERNING HOMELESS PERSONS IN AMERICA
(2004); UNITED STATES CONFERENCE OF MAYORS, A STATUS REPORT ON HUNGER AND HOMELESSNESS IN AMERICA 'S CITIES
(2003); Elizabeth Halpern, What's Wrong with America's Homeless?, 9 Gil). J. ON POVERTY L. & PoL'Y 279, 280-82
(2002).
153. For more information on homelessness see the National Law Center on Homelessness and Poverty Web site at

http://www.nlchp.org or National Alliance to End Homelessness at http://www.naeh.org. For more information on
domestic violence, see generally National Resource Center on Domestic Violence at http: //www.nrcdv.org; ABA
Commission on Domestic Violence at http://www.abanet.org/ domviol; and the National Law Center on Homelessness and
Poverty Web site at http: //www.nlchp.org.
154. Transitional housing Was conceived as a critical component of the U.S. Department of Housing and Urban

Development's "Continuum of Care" solution to homelessness. The three-step plan included: (1) outreach and assessment
of homeless people in public places and placement in emergency shelters; (2) transitional housing combined with
rehabilitative services; and (3) supportive permanent housing designed around the specific, individual needs of homeless
families and individuals. Stanley S. Herr & Stephen M.B. Pincus, A Way to Go Home: Supportive Housing and Housing
Assistance Preferences for the Homeless, 23 STETSON L. REV. 345, 377 (1994).
155. The Stewart B. McKinney Homeless Assistance Act defines transitional housing as "housing, the purpose of

which is to facilitate the movement of homeless individuals and families to permanent housing Within 24 months or such
longer period as the Secretary determines necessary." 42 U.S.C. § 11384(b) (2003). Transitional housing is often
provided in congregate living setting With no individual leases. Transitional housing serves many of the same populations
as emergency shelters but specific programs are often targeted to particular groups, e.g., women domestic violence
survivors. While transitional housing alWays includes some social services associated with the housing, emergency shelters
may provide little or none. Transitional housing can be contrasted With "supportive housing," which is permanent housing
With support services. For more information about supportive housing, visit the Corporation for Supportive Housing Web
site at http://www.csh.org.
156. See Chapters 7-9, infra, for overviews of funding sources for affordable housing, and especially Chapter 7, infra, for
discussion of some federal programs funding housing for homeless people. See, e.g., Stewart B. McKinney Homeless
Assistance Act of 1987, Pub. L. No. 100-77, 101 Stat. 482 (codified in scattered sections of 42 U.S.C.) (enacted to
increase emergency services, housing, medical services, educational aid, and job training).



This section focuses on restrictive city zoning and local opposition to the development of emergency
shelters and transitional housing.157 0ther important legal issues raised by these types of housing158
include whether a state regulates the habitability of shelters 159 and recognizes limited tenancy rights of
persons living in transitional housing.160
157. Most localities zone emergency shelters and transitional housing restrictively if they allow them at

all.'"1 Most jurisdictions limit the zones in which these uses are allowed, nearly universally excluding them
from single-family zones.' Some localities limit emergency shelters to traditionally "nonresidential areas," for
example, industrial or commercial zones, either as permitted uses or with a zoning variance or conditional
use permit.'" 0thers apply spacing requirements to reduce the concentration of these uses.164

Typically, local zoning ordinances require a conditional or special use permit either directly or
indirectly for the establishment of emergency shelters and transitional housing in areas where they are
permitted.165 Some jurisdictions explicitly define "homeless shelter," "emergency shelter," or "transitional
housing" as uses in their planning codes, and require a conditional or special use permit directly.'" 0ther
jurisdictions do not include these specific definitions in their planning codes, and require a conditional or
special use permit for whatever category it is found to fit, for example, considering an emergency shelter
as a "community service," "community use," or some other type of non-residential use that requires a
special permit.167

When conditional or special use permits are approved, they often contain burdensome and
sometimes expensive conditions.168 In addition, many jurisdictions apply demanding development
standards for

________________________
158. See generally NATIONAL LAW CENTER ON HOMELESSNESS AND POVERTY, ACCESS DELAYED, ACCESS DENIED: LOCAL OPPOSITION

TO HOUSING AND SERVICES FOR HOMELESS PEOPLE ACROSS THE UNITED STATES (1997); Robert A. Nasdor, Legal Support for Afford-
able Housing Development, 156 N.J. LAW. (Magazine)23, 24 (Oct. 1993).
159. Because of this book's focus on housing development laW, this section will not consider the important issue of the

criminalization of homelessness and attempts to secure a right for homeless persons to sleep in public places. See Jonathan
L. Hafetz, Homeless Legal Advocacy: New Challenges and Directions for the Future, 30 FORD-HAM URB. L.J. 1215,1235-1240
(2003).
160. Many states regulate the habitability of shelters, often via funding. See Dave Furman & Mike McGurrin, Hunger and

Homelessness in America: A Survey of State Legislation, 66 DENY. U. L. REV. 277,284 & n. 59 (1989). But see Wilkins v.
Perales, 487 N.Y.S.2d 961 (N.Y. Sup. Ct. 1985).
161. States are split on the status and tenancy rights of persons living in transitional housing. California's Transitional

Housing Participant Misconduct Act (CAL. HEALTH & SAFETY CODE §§ 50580-50591) provides persons living in transitional
housing with limited rights. Iowa excludes from residential landlord and tenant laWs "[o]ccupancy in housing oWned by a
nonprofit organization whose purpose is to provide transitional housing for persons released from drug or alcohol treatment
facilities and in housing for homeless persons. - IOWA CODE ANN. § 562A.5(8) (West 2004). Massachusetts exteBds
tenancy rights to women in domestic violence transitional housing programs. See Serreze v. YWCA of Western
Massachusetts, 572 N.E.2d 581 (Mass. App. Ct. 1991).

For example, the Albuquerque Zoning Code specifically authorizes emergency shelters as a permissive use in the M-
I Light Manufacturing Zone and M-2 Heavy Manufacturing Zone, and as a conditional use in the R- 2 Residential Zone,
the R-3 Residential Zone, the C- 2 Community Commercial Zone, and the C-3 Heavy Com mercial Zone. Albuquerque
Zoning Code §§ 14-16 -2 -20(A)(7), -2I(A)(1), -11(B)(6), -12(B )(l), -17( B )(8 ), -2-18( B )(I ). See also In re Society for
Preservation of Historic Oakwood, 571 S.E.2d 588 (N.C. Ct. App. 2002) (reviewing Raleigh City Code ordinance Which
excludes transitional housing from Shopping Center, and Office and Institution-II district, but alloWs multi-family housing in that
district).
162. See, e.g., Cornerstone Bible Church v. City of Hastings, 740 F. Supp. 654 (D. MinB. 1990).
163. See, e.g., Sullivan v. Kuehling, 777 S.W.2d 952 (Mo. App. E.D. 1989) (finding homeless shelter permitted use in
industrial zone). And see Beck v. City of Tillamook, 313 Or. 148 (Or. 1992) (conditional use permit) Vitti v. Zoning Board of
Adjustment, 710 A.2d 653 (Pa. Cmwlth. 1998) (variances and special exception).
164. See CITY OF RALEIGH, N.C., MUN. CODE § 10-2072; Hoffmaster v. City of San Diego, 64 Cal. Rptr. 2d 684 (Cal. Ct.
App. 1997). Some also use residential occupancy limitations: Doe v. City of Butler, 892 F.2d 315 (3d Cir. 1989).
165. But see Franklinton Coalition v. Open Shelter, Inc., 469 N.E.2d 861 (Ohio Ct. App. 1983).
166. See, e.g., ALBUQUERQUE, N.M., ZONING CODE: § 14-16-1-5(B) (2000); Siesta Hills Neighborhood Assn v. City of
Albuquerque, 954 P.2d 102 (N.M. Ct. App. 1998); FORT LAUDERBOLE, FLA., CODE § 47-11.1.l (1985) (describing review
process and standards).
167. See Wagner v. City of Erie Zoning Hearing Bd., 675 A.2d 791, 795 (Pa. Commw. Ct. 1996); Brennan v. Board of
Zoning Appeals, Evansville, 695 N.E.2d 983 (Ind. Ct. App. 1998); Turning Point, Inc. v. City of Caldwell, 74 F.3d 941, 944
(9th Cir. 1996); Vitti v. Zoning Bd. Adjustment, 710 A.2d 653, 656 (Pa. Commw. Ct. 1998). But see Concerned Citizens
of Downtown v. Board of Adjustment, 94 N.C.App. 364 (1989) (considering homeless shelter as "community service" and
therefore permitted use in commercial service district).
168. See Turning Point, Inc., 74 F.3d at 945. Limitations on permitted occupaBcy is a common conflict, sometimes
resolved by a condition in a permit.



emergency shelters and transitional housing for which variances or other regulatory relief must be
sought.169

Some localities have adopted less restrictive zoning.170 Local government zoning restrictions may not
apply if an emergency shelter is operated on public land 171 or run by a government entity (or a closely
associated private entity).172 Emergency shelters or transitional housing programs intending to serve
survivors of domestic violence sometimes receive more favorable zoning treatment than those serving
other populations.173 In some cases, no public hearings are required in order to protect the confi-
dentiality and security of the residents.174
HUD funding requirements, the federal Fair Housing Act (and its state counterparts), and Religious Land
Use and Institutionalized Persons Act of 2000 (RUIPA) each offer federal statutory support for the
development of emergency shelters and transitional housing. HUD's Consolidated Plan requires
participating jurisdictions to plan for the housing needs of homeless persons as a condition of receiving
certain federal funding.175 Localities may be liable under the federal Fair Housing Act (FHA) for
zoning and planning decisions that discriminate against the rights of homeless people who qualify for its
protection. Courts often consider emergency shelters as covered "dwellings" for purposes of the FHA, and
the populations of homeless people that shelter sponsors seek to serve often qualify as members of
classes protected under the FHA.176 Courts have applied the FHA's "reasonable accommodation"
requirement to force localities to give regulatory relief for development proposals designed to serve home-
less people who are disproportionately persons with disabilities.177

A shelter or transitional housing development sponsored by churches or religious entities may
encounter particular forms of opposition, but also may have special opportunities. The Religious Land Use
and Institutionalized Persons Act (RLUIPA) prohibits enforcement of land use regulations "that impose[] a
substantial burden on the religious exercise of a person, including a religious assembly or
institution.178 Courts have applied RLUIPA's predecessor statute to enable the establishment of a
religiously-

________________________
169. See, e.g., Wagner, 675 A.2d at 799.
170. In response to a fair housing lawsuit, the city of Portland, Oregon, revised its plaBBing and zoning ordinances,
including for emergency shelters and transitional housing. The American Planning Association gave a national
planning award to Portland for its work. See PORTLAND, OR, PLANNING AND ZONING CODE Ch.33.285 for Portland's regulations
of "short term housing and mass shelters." See also Smith v.
City of Portland, 814 P.2d 179(0r. Ct. App. 1991); Tournier v. City of Portland, 16 Or. LUBA 546 (1988).
171. See, e.g., Pittsfield Charter Township v. Washtenaw County, 664 N.W.2d 193 (Mich. 2002).
172. See, e.g., 85 Op. Att'y Gen. No. 00-010 (Apr. 27, 2000) (Maryland Attorney General Opinion finding domestic
violence center House of Ruth exempt from local zoning because operating on public property and performing "public purpose"
use).
173. See N.J. Stat. Ann. § 40:55D-66.1 (West 2004); Metropolitan King County, Wash., Ordinance 14279 (Feb.
2002). Portland, Oregon permits "short term housing" that exclusively serves victims of sexual or domestic violence as
of right in several zones. PORTLAND, OR., PLANNING AND ZONING CODE § 33.285.040(A)(4) (2004). While restricting
admission to a domestic violence shelter to women could conceivably be challenged as illegal sex discrimination under
the federal Fair Housing Act and state equivalents, no published opinion has ever come to this conclusion. The issue was
not raised in Doe v. City of Butler, 892 F.2d 315 (3d Cir. 1989). See generally Susan A. Lynch, Real Property: Land Use
and Zoning, in THE IMPACT F DOMESTIC VIOLENCE
ON YOUR LEGAL PRACTICE: A LAWYER'S HANDBOOK (Deborah M. Goelman et al., eds., American Bar Association 1996).
174. See, e.g., DETROIT, MICH., CITY CODE § 32.0085 (2003) (providing that, for con-
fidentiality and security, shelter for victims of domestic violence are permitted as of right in certain zoning districts).
175. See Chapter I. supra, for a discussion of Consolidated Plan requirements. And see Chapter 2, supra, for general
coverage of the federal Fair Housing Act. FoT substantial coverage of fair housing issues, see ROBERT G. SCHWEMM,
HOUSING DISCRIMINATION: LAW AND LITIGATION (West 2004).
176. Determining whether or not any particular emergency shelter is a "dWelling" for purposes of the FHA is a fact
issue. See Turning Point, Inc. v. City of CaldWell, 74 F.3d 941, 945 (9th Cir. 1996); Woods v. Foster, 884 F. Supp. 1169
(N.D. III. 1995); Johnson v. Dixon, 786 F. Supp. I. 4 (D.D.C. 1991). Community notification and permit approval
requirements as well as denying or conditioning funding may be illegal if discriminatorily applied to housing for persons
protected by the FHA.
177. Turning Point, Inc., 74 F.3d at 945.
178. 42 U.S.C. § 2000cc(a)(l). The Religious Land Use and Institutionalized Persons Act of 2002, 42 U.S.C. §§ 2000cc
to cc-5, is Congress' second attempt to limit local government zoning authority over religious land uses. The Religious
Freedom Restoration Act ("RFRA"), 42 U.S.C. § 2000bb to bb-4, was the predecessor to RLUIPA. The Supreme Court
found RFRA unconstitutional as applied to the states in City of Boerne v. P.F. Flores, 521 U.S. 507 (1997). The
constitutionality of RLUIPA is also disputed. See, e.g., Caroline R. Adams, The Constitutional Validity of the Religious
Land Use and Institutionalized Persons Act of 2000: Will RLUIPA's Strict Scrutiny Survive the Supreme Court's Strict
Scrutiny?, 70 FORDHAM L. REv. 2361 (2002).



affiliated homeless shelter as an "accessory use" to a church, a temple, or a mosque.179 Some courts have
found such uses as permissible accessory uses to religious institutions without reference to the federal
statute.180

Several states encourage or enable the creation of emergency shelters and transitional housing. They do so
by prohibiting housing discrimination based on the income status of the intended occupants,181 requiring
localities to plan for the siting of such housing developments in their jurisdiction,182 making state
facilities (for example, state armories) or other public land available as emergency shelters,183 and
facilitating their development by reducing localities' legal liability for establishing their own shelters.184 In
some cases, courts find that local laws that would exclude emergency housing are preempted by state
laws.185

________________________
179. Successful uses under RFRA include Daytona Rescue Mission v. City of Daytona Beach, 885 F. Supp. 1554
(M.D. Fla. 1995); Western Presb. Church v. Board of Zoning Adjustment of D.C., 862 F. Supp. 538, 547 (D.D.C. 1994);
and Jesus Ctr. v. Farmington Hills Zoning Bd. of Appeals, 544 N.W.2d 698 (Mich. Ct. App. 1996). See also Fifth Ave.
Presbyterian Church v. N.Y. City, 293 F.3d 570 (2d Cir. 2002).
180. See, e.g., Greentree at Murray Hill Condo v. Good Shepherd Episcopal Church, 550 N.Y.S.2d 981 (N.Y. Sup. Ct.
1989).
181. CAL. Gov. CODE § 65008(c) (West 2004). See Keith v. Volpe, 858 F.2d 467 (9th Cir. 1988); Shea Homes Limited
Partnership v. County of Alameda, 2 Cal. Rptr. 3d 739 (Cal. Ct. App. 2002); Building Industry Assn. v. City of Oceanside,
33 Cal. Rptr. 2d 137 (Cal. Ct. App. 1994).
182. California's housing element law requires localities to include analysis of the housing needs of "families and
persons in need of emergency shelter," CAL. Gov. CODE § 65583(a)(6) (2004), and to identify adequate development
sites for "emergeBcy shelters" and "transitional housing," CAL. Gov. CODE § 65583(c)( I )(A) (2004). See Hoffmaster v. City
of San Diego, 64 Cal. Rptr. 2d 684 (Cal. Ct. App. 1997). See Chapter 1, supra, for a discussion of California's Housing
Element law.
183. See, e.g., CAI- Gov. CODE § 15301.3 (2004).
184. See, e.g., CAL. Gov. CODE § 8698.1.
185. See, e.g., City of N.Y. v. Town of Blooming Grove Zoning Bd., 761 N.Y.S.2d 241 (N.Y. App. Div. 2003).


