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FAIRNESS AND ANTITRUST RECONSIDERED: AN EVOLUTIONARY PERSPECTIVE
Thomas J. Horton∗
I.

INTRODUCTION
“Fairness” seems to be a dirty word today in American antitrust circles.1 For many

American jurists and scholars, the notion that antitrust and competition law should incorporate
moral norms of fairness is anathema.2 They believe that “fairness and competition are like oil
and water; they do not mix.”3 In the words of Seventh Circuit jurist and former academic Frank
Easterbrook: “Who says that competition is supposed to be fair[?]”4
Efforts to “excise fairness from the antitrust lexicon” have been steady and unremitting
since the 1960s.5 For example, in 1980, iconic and revered antitrust scholars like Professors
Phillip Areeda and Donald Turner described fairness “as a vagrant claim applied to any value
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1
See, e.g., PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW: AN ANALYSIS OF ANTITRUST PRINCIPLES
AND THEIR APPLICATION ¶ 651h, p. 125 (3d ed. 2008) (“The concern of [Sherman Act] § 2 is with monopoly, not
unfairness or deception); and ELEANOR M. FOX & LAWRENCE A. SULLIVAN, CASES AND MATERIALS ON ANTITRUST
145-46 (1989) (discussing efforts of “some jurists and scholars…to excise fairness from the antitrust lexicon”).
2
As stated by Professor Daniel A. Crane, “[i]t has been a long time since anyone has thought about antitrust in
explicitly moral terms….”). Daniel A. Crane, Rules Versus Standards in Antitrust Adjudication, 64 WASH. & LEE L.
REV. 49, 105 (2007); see also Herbert Hovenkamp, Antitrust Violations in Securities Markets, 28 J. CORP. L. 607,
609 (2003) (observing that “antitrust has no moral content”); and HERBERT HOVENKAMP, THE AMERICAN
ENTERPRISE: PRINCIPLES AND EXECUTION 10, 54 (2005) (stating that antitrust is not concerned with the moral
implications of conduct—only the economic implications).
3
FOX & SULLIVAN, ANTITRUST, supra note __, at 146.
4
Fishman v. Estate of Wirtz, 807 F.2d 520, 577 (7th Cir. 1986) (Easterbrook, J., concurring in part and dissenting in
part).
5
FOX & SULLIVAN, ANTITRUST, supra note __, at 146; see also Jesse W. Markham, Jr., Lessons for Competition
Law from the Economic Crisis: The Prospect for Antitrust Responses to the “Too-Big-To-Fail” Phenomenon, 16
FORDHAM J. CORP. & FIN. L. 278-81 (2011) (discussing “the continued Post-Chicago adherence to the limited
objective of economic efficiency”); and Michael Ruse, Evolutionary Ethics Past and Present, in EVOLUTION AND
ETHICS: HUMAN MORALITY IN BIOLOGICAL & RELIGIOUS PERSPECTIVE 27 (P. Clayton & J. Sachs eds., 2004)
(observing that “[f]orty years ago, evolutionary ethics was the philosophical equivalent of a bad smell.”).
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that one happens to favor.”6 Some influential scholars even have argued that when “notions of
fairness” are considered in legal analyses, “individuals tend to be made worse off.”7
Such attacks are somewhat surprising given the importance of fairness norms to the
framers of the Sherman Act—not to mention America’s founding fathers and religious leaders.8
In the Sherman Act’s legislative history, “[r]epeated reference was made throughout the
proceedings to the policy favoring ‘freedom and fairness’ in commercial intercourse….”9
Alabama Senator James L. Pugh, for example, repeatedly emphasized in the Senate debates how
trusts and combinations “hinder, interrupt, and impair the fairness of commerce….”10

6

4 PHILLIP AREEDA & DONALD F. TURNER, ANTITRUST LAW 21 (1980).
Louis Kaplow & Steven Shavell, Fairness versus Welfare, 114 HARV. L. REV. 961, 966 (2001). See section II.A.
infra. See also FOX & SULLIVAN, ANTITRUST, supra note __, at 146 (arguing that jurists and scholars attacking
fairness “define competition solely as a means to produce efficiency—primarily allocative efficiency—and contend
that any competition policy that does not single-mindedly aim at efficiency will therefore produce inefficiency and
will therefore make all of us (counted by our aggregate wealth) worse off”).
8
See, e.g., Richard Hofstadter, What Happened to the Antitrust Movement, in THE BUSINESS ESTABLISHMENT 113,
149 (Earl Frank Cheit ed., 1964) (arguing that America’s antitrust laws and enforcement are based on “political and
moral judgment” and not on “outcome of economic measurement”); Larry Arnhart, The Darwinian Moral Sense and
Biblical Religion, in BIOLOGICAL & RELIGIOUS PERSPECTIVE, supra note __ at 204, 205-209; and FRANCIS
FUKUYAMA, TRUST: THE SOCIAL VIRTUES AND THE CREATION OF PROSPERITY 35 (1995) (“The most important
habits that make up cultures have little to do with how one eats one’s food or combs one’s hair but with the ethical
codes by which societies regulate behavior… Despite their variety, all cultures seek to constrain the raw selfishness
of human nature in some fashion through the establishment of unwritten moral rules.”). As stated in a website on
fairness:
One of the earliest laws that we are taught is the need for fairness. It is universal to every culture,
creed, and era. All of our fairy stories, our most popular works of fiction and our blockbuster
movies are based on the innate fairness of nature. Our moral, political, and spiritual leaders all
stress the need for fairness.
7

Out of this core belief our religious, social systems, and conventions have been based.
See http://coachingtohappiness.com/stress-management/law-fairness (2012) at 1.
9
1 THE LEGISLATIVE HISTORY OF THE FEDERAL ANTITRUST LAWS AND RELATED STATUTES 21 (Earl W. Kintner ed.
1978).
10
21 CONG. REC. 2256 (Mar. 24, 1890), reprinted in LEGISLATIVE HISTORY, supra note __, at 154-57; see also
RUDOLPH J. R. PERITZ, COMPETITION POLICY IN AMERICA: HISTORY, RHETORIC, LAW 14 (1996) (“Senator Sherman
began the debate about his bill to secure ‘full and fair competition’ with the familiar themes of industrial liberty and
consumerism”); and AREEDA & HOVENKAMP, ANTITRUST LAW, supra note __, at ¶ 103, p. 53 (“A substantial
history from sources other than the legislative debates suggests that the proponents of the Sherman Act were
significantly more concerned about injury to competitors than injury to consumers.”).
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Economics rules antitrust today. Jurists and scholars favoring economic “consumer
welfare”11 considerations and disfavoring fairness considerations in antitrust analyses are
ascendant.12 Allocative efficiency is equated with consumer welfare in the sense that consumers
arguably are seen as better off in a market that achieves optimum allocative efficiency.13
Contemporary U.S. antitrust analysis focuses almost solely on economic goals.14
Supposedly “non-economic goals” such as fairness have no place in American antitrust’s
single-minded focus on economics, consumer welfare, and allocative efficiency.15 Recent

11

It is important to note that “[t]he goal of antitrust, as understood by economic analysis, involves a choice of either
total welfare or consumer welfare. Total welfare reflects the overall economic surplus from both producers and
consumers. In contrast, consumer welfare refers to the surplus that goes only to consumers and does not include
producer surplus.” Roger D. Blair & D. Daniel Sokol, The Rule of Reason and the Goals of Antitrust: An Economic
Approach 4 (2012), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2039337.
A serious problem, however, is that scholars, commentators, and judges, including the Supreme Court, frequently
have confused the two concepts. Id. Blair and Sokol believe that this problem arose because Professor Bork “use[d]
the term consumer welfare when he meant total welfare.” See also John B. Kirkwood & Robert H. Lande, The
Fundamental Goal of Antitrust: Protecting Consumers, Not Increasing Efficiency, 84 NOTRE DAME L. REV. 191,
200 n.30 (2008) (observing that “[m]any commentators have pointed out that Bork’s terminology was confusing…
The more accurate synonym for economic efficiency is total welfare….”). Kirkwood and Lande add that “Bork used
‘consumer welfare’ as an Orwellian term of art that has little or nothing to do with the welfare of true consumers…
If he had been honest, Bork would have used ‘total welfare’ as the synonym for economic efficiency, the term
employed by the economics profession for this purpose.” Id. at 199-200.
A full analysis of the differences between economic consumer welfare and total welfare standards is beyond the
scope of this article. However, the differences ultimately are not dispositive of or even critical to the analysis in this
paper. See Herbert Hovenkamp, Distributive Justice and Consumer Welfare in ANTITRUST 9 (2011), available at
http://ssrn.com/abstract=1873463 (2011) (“The volume and complexity of the academic debate on the general
welfare vs. consumer welfare question creates an impression of policy significance that is completely belied by the
case law, and largely governed by enforcement policy. Few if any decisions have turned on the difference. In fact,
antitrust policy generally applies both tests…”).
12
See, e.g., Maurice E. Stucke, Reconsidering Antitrust’s Goals, 53 B.C. L. REV. 551, 563-66 (2012) (discussing
ascendance of Chicago School’s neoclassical economic theories in American antitrust jurisprudence since the late
1970s); Markham, Lessons for Competition, supra note __, at 278 (“The current state of antitrust law is often
referred to as embracing ‘Post-Chicago School’ economic theory. Post-Chicago School antitrust is the stepchild of
Chicago School antitrust….”); and 281 (“Post-Chicago antitrust theory departs from the Chicago School mostly
around the margins.”); and Lynn A. Stout, Taking Conscience Seriously, in MORAL MARKETS: THE CRITICAL ROLE
OF VALUES IN THE ECONOMY 157, 158 (Paul J. Zak ed., 2008). Stout argues that “modern professors teach their
students in economics, law, and business courses…to assume that people are ‘rational maximizers’ who behave like
members of the mythical species Homo economicus. Economic Man does not worry about morality, ethics, or other
people. Instead, Economic Man is cold and calculating, worries only about himself, and pursues whatever brings
him the greatest material advantage.”
13
See Markham, Lessons for Competition, supra note __, at 280. Allocative efficiency refers to “the avoidance of
economically inefficient transactions.” Id. at 278.
14
See ANDREW I. GAVIL, WILLIAM E. KOVACIC & JONATHON B. BAKER, ANTITRUST LAW IN PERSPECTIVE: CASES,
CONCEPTS AND PROBLEMS IN COMPETITION POLICY 39 (2nd ed. 2008).
15
As noted by Professors Gavil, Kovacic and Baker:
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Supreme Court decisions, for example, have “acknowledged antitrust’s economic goals, but not
its political, social, and moral goals.”16 The Supreme Court even has gone so far as to say that
“Congress designed the Sherman Act as a ‘consumer welfare prescription.’”17
This article reconsiders the antitrust “fairness versus welfare” debate from an
evolutionary perspective. Section II.A. first discusses the various arguments against applying
fairness norms in antitrust cases. Section II.B. then sets forth the arguments for reincorporating
fairness norms into antitrust analyses. Building upon the evolutionary analyses in previous
papers,18 and the growing “enthusiasm for approaches that try to link our morality to our
evolutionary biology,”19 this article recommends that courts and antitrust regulators apply an
evolutionary analysis instead of the static economic consumer and total welfare norms in vogue
today. The new focus would be on fairness norms, intent, and competitive harm. Developing a

Although…courts sometimes have articulated non-economic goals for U.S. antitrust law, their
reliance on such goals as a source of useful guidance for deciding particular cases has consistently
waned since the early 1970s. Non-economic goals frequently conflict with economic aims, provide
too little guidance for antitrust decision makers, and arguably are ill-suited to decision-making
processes that rely on adjudication and the adversary system.
GAVIL, ET AL., ANTITRUST LAW IN PERSPECTIVE, supra note __, at 39-40; see also Markham, Lessons for
Competition, supra note __, at 264-65 (“[T]he antitrust laws in the United States began a steady process of judicial
erosion to eliminate multiple and possibly conflicting policy objectives, distilling in their place the exclusive
purpose of promoting consumer welfare through allocative and dynamic efficiency.”); and Crane, Rules, supra note
__, at 81 (observing that it is “generally assumed today” that “allocative efficiency is the goal”).
16
Stucke, Reconsidering Antitrust’s Goals, supra note __, at 566. Similarly, competition officials during the Bush
administration urged that the “promotion of consumer welfare and the organization of the free market are the only
goals of the antitrust laws…with other economic or social objectives better pursued by other instruments.” INT’L
COMPETITION NETWORK, REPORT ON THE OBJECTIVES OF UNILATERAL CONDUCT LAWS, ASSESSMENT OF
DOMINANCE/SUBSTANTIAL MARKET POWER, AND STATE-CREATED MONOPOLIES 31 (2007) (hereinafter 2007 ICN
REPORT), available at http://www.internationalcompetitionnetwork.org/uploads/library/doc353.pdf.
17
NCAA v. Bd. Of Regents of the Univ. of Okla., 468 U.S. 85, 107 (1984) (quoting Reiter v. Sonotone Corp., 442
U.S. 330, 343 (1979)); see also Brooke Grp., Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 221 (1993)
(noting “antitrust laws’ traditional concern for consumer welfare and price competition”).
18
See Thomas J. Horton, Unraveling the Chicago/Harvard Antitrust Double Helix: Applying Evolutionary Theory to
Guard Competitors and Revive Antitrust Jury Trials, 41 U. BALT. L. REV. 615 (2012); Thomas J. Horton, The
Coming Extinction of Homo Economicus and the Eclipse of the Chicago School of Antitrust: Applying Evolutionary
Biology to Structural and Behavioral Antitrust Analyses, 42 LOY. U. CHI. L.J. 469, (2011); and Thomas J. Horton,
Competition or Monopoly? The Implications of Complexity Science, Chaos Theory, and Evolutionary Biology for
Antitrust and Competition Policy, 51 ANTITRUST BULL. 195 (2006).
19
Ruse, Evolutionary Ethics, supra note __, at 27.
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workable antitrust fairness standard built around considerations of fairness, anticompetitive
intent, and competitive harm, is discussed in Section II.C.
Section III addresses four contemporary Supreme Court antitrust decisions that likely
would have been decided differently applying an evolutionary analysis and fairness norms.
Section III.A. first addresses a series of “false negatives” in three predatory pricing cases decided
under an economic consumer welfare approach. It is submitted that each should have been
decided by a citizen jury focusing on fairness, intent, and competitive harm. Had that happened,
each likely would have been decided in plaintiffs’ favor. Section III.B. then discusses how the
economic consumer welfare approach ironically has led to “false positives” and an overly
aggressive application of the Sherman Act in cases like FTC v. Superior Court Trial Lawyers
Assn.20
This article concludes that from an evolutionary perspective, basic notions of fairness are
critical to the efficient functioning of competitive markets.21 It is time, therefore, for antitrust to
begin reincorporating evolutionary norms of fairness into its analyses. By paying more attention
to fairness, intent, and competitive harm, American antitrust can again become a positive force in
building and sustaining “free and fair” competitive 21st century markets.22

II.

THE ANTITRUST AND FAIRNESS DEBATE
Should considerations of fairness play any role in substantive antitrust analyses? Should

judges or antitrust juries consider fairness norms in deciding antitrust cases? As discussed above,
20

493 U.S. 411 (1990).
See MORAL MARKETS: THE CRITICAL ROLE OF VALUES IN THE ECONOMY xi (P. Zak ed. 2008) (arguing that
“modern market exchange is inconceivable without moral values”).
22
See Stucke, Reconsidering Antitrust’s Goals, supra note __, at 554-55 (discussing how the significance of
antitrust has diminished substantially in the United States while its international importance is steadily growing); see
also Marc D. Whitener, Editor’s Note: The End of Antitrust?, ANTITRUST, Fall 2007, at 5 (observing that “[t]he
rhetoric and arguably, the enforcement records of the agencies—outside the cartel arena—are less activist now than
at any time in recent years”).
21
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many American judges, commentators, and academics active in the antitrust arena today believe
that the simple answers to such questions are no. Following their logic, antitrust’s focus in the
United States today is limited primarily to neoclassical economic considerations of consumer
welfare and allocative efficiency. Section II.A. below sets forth the arguments and considerations
against applying fairness norms in antitrust analyses.
In the last few years, a growing number of commentators and academics, including this
author, have disagreed with the popular neo-classical approaches to antitrust analyses.23
Approaching antitrust from an interdisciplinary perspective, they seek a consilience24 between
antitrust and such burgeoning fields as evolutionary biology and behavioral economics. They
believe that consideration of fairness norms is crucial if antitrust is to remain relevant and
vigorous in the coming decades. Their positions are set forth in Section II.B. below.25
Based on these discussions, Section II.C. concludes that it makes evolutionary and
competitive sense to reincorporate norms of fairness into modern antitrust analyses. Such
considerations can be combined with a sharper focus on intent and competitive harm to create an

23

See, e.g., KENNETH M. DAVIDSON, REALITY IGNORED: HOW MILTON FRIEDMAN AND CHICAGO ECONOMICS
UNDERMINED AMERICAN INSTITUTIONS AND ENDANGERED THE GLOBAL ECONOMY (2011); HOW THE CHICAGO
SCHOOL OVERSHOT THE MARK: THE EFFECT OF CONSERVATIVE ECONOMIC ANALYSIS ON U. S. ANTITRUST (Robert
Pitofsky ed., 2008); WALTER ADAMS & JAMES W. BROCK, THE BIGNESS COMPLEX: INDUSTRY, LABOR AND
GOVERNMENT IN THE AMERICAN ECONOMY (2d ed. 2004); Kirkwood & Lande, Fundamental Goal, supra note __;
and Eleanor M. Fox, The Battle for the Soul of Antitrust, 75 CAL. L. REV. 917 (1987).
24
EDWARD O. WILSON, CONSILIENCE: THE UNITY OF KNOWLEDGE 8-14 (1998) (describing consilience—the unity of
knowledge derived from a synthesis of difference sciences—as an interdisciplinary tool that can increase diversity
and depth of knowledge through an underlying cohesion).
25
It is important to point out that fairness, as it is discussed in this article, does not mean an equality of competitive
outcomes. Thus, this article does not attempt to survey or discus the rich economics literature assessing the classic
“efficiency versus equity” argument, as it relates to how resources are distributed throughout society. See, e.g., Jules
Le Grand, Equity versus Efficiency: The Elusive Trade-off, 100 ETHICS 554 (1990); and Robin Broadway,
Integrating Equity and Efficiency in Applied Welfare Economics, 90 Q. J. ECON. 541 (1976). Instead, it is
understood that the goal of competition is “to facilitate production of the best products and services and an optimal
product/service mix for consumers.” FOX & SULLIVAN, ANTITRUST, supra note __, at 145. For Professors Fox and
Sullivan, “fairness in the antitrust context has three different components, none of which is incompatible with
consumer interests: (1) Is the defendant using power and position rather than merit to block the path of a less wellsituated competitor?; (2) Is the defendant using power to exploit a buyer or seller?; (3) Does the defendant have such
control over access to the process of competition itself that it can and does set arbitrary rules about who can
participate and who is excluded?” Id.

6

effective antitrust regulatory scheme consistent with our evolutionary and behavioral heritages.
Citizen jurors are evolutionarily hard-wired to understand and assess competitive fairness and
intent. Conversely, the ever-changing and biased neoclassical norms of consumer welfare and
allocative efficiency make sense only in an anti-democratic context of keeping antitrust cases
away from juries, and in ensuring that dominant firms and monopolies are given free rein to
engage in predatory behavior.
A.

The Case Against Fairness

A primary economic attack against considerations of fairness in antitrust analyses is that
such notions allegedly “perversely reduce welfare, indeed sometimes everyone’s wellbeing….”26 In their seminal 2001 Harvard Law Review article Fairness versus Welfare, Harvard
Law Professors Louis Kaplow and Steven Shavell posited that “no independent weight should be
accorded to conceptions of fairness” because “when the choice of legal rules is based even in
part on notions of fairness, individuals tend to be made worse off.”27 Instead of fairness, a
“welfare-based normative approach should be exclusively employed in evaluating legal rules.”28
Kaplow and Shavell argued that:
…advancing notions of fairness reduces individuals’ well-being… By definition,
welfare economic analysis is concerned with individuals’ well-being, whereas
fairness-based analysis (to the extent that it differs from welfare economic
analysis) is concerned with adherence to certain stipulated principles that do not
depend on individuals’ well-being. Thus, promoting notions of fairness may well
involve a reduction in individuals’ well-being.29

26

Louis Kaplow & Steven Shavell, Fairness v. Welfare: Notes on the Pareto Principle, Preferences, and
Distributive Justice, 32 J. LEGAL STUD. 331 (2003).
27
Louis Kaplow & Steven Shavell, Fairness versus Welfare, 114 HARV. L. REV. 961, 966 (2001).
28
Id. at 967.
29
Id. at 971.
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Kaplow and Shavell attempted to demonstrate “a number of paradigmatic situations in
which…promoting notions of fairness would make everyone worse off.”30
Professors Kaplow’s and Shavell’s criticisms of fairness as a viable and meaningful legal
concept meshed perfectly with the ascendant Chicago School of antitrust thinking that antitrust
analysis could be unified around a single economic goal: the improvement of allocative
efficiency “without impairing productive efficiency so greatly as to produce either no gain or net
loss in consumer welfare.”31 As noted by antitrust scholar and Seventh Circuit Judge Richard A.
Poser in 1983: “The allocative-efficiency or consumer-welfare concept of competition dominates
current thinking, judicial and academic, in the antitrust field.”32 The Chicagoans’ economic goal
was based upon “their largely static conception of competition, strong belief in the rationality of
market participants, skepticism over the likelihood and extent of market failures, and doubts
about the government’s institutional capacities.”33 The Chicagoans believed that absent
government interference and the injection of political, moral, and social goals into antitrust
analyses, the market would ineluctably move towards an equilibrium state of output, and
maximize efficiency.34 Political, moral, and social goals and values such as fairness simply had
no role to play in rigorous antitrust economic analyses.35

30

Id.
ROBERT H. BORK, THE ANTITRUST PARADOX: A POLICY AT WAR WITH ITSELF 91 (1978); see also RICHARD A.
POSNER, ANTITRUST LAW, at viii-ix (2d ed. 2001).
32
Chesapeake & Ohio Ry. Co. v. United States, 704 F.2d 373, 376 (7th Cir. 1983); see also, POSNER, ANTITRUST
LAW, supra note __, at ix.
33
Stucke, Reconsidering Antitrust’s Goals, supra note __, at 563.
34
See, e.g., HERBERT HOVENKAMP, FEDERAL ANTITRUST POLICY: THE LAW OF COMPETITION AND ITS PRACTICE 7173 (4th ed. 2011) (summarizing the Chicago School’s theories); Walter Adams & James W. Brock, Antitrust,
Ideology, and the Arabesques of Economic Theory, 66 U. COLO. L. REV. 257, 282-93 (1995); Horton, Coming
Extinction, supra note __, at 506-7; Stucke, Reconsidering Antitrust’s Goals, supra note __, at 563-64; Edwin J.
Hughes, The Left Side of Antitrust: What Fairness Means and Why It Matters,77 MARQ. L. REV. 265, 269-273
(1994).
35
See Markham, Jr., Lessons for Competition, supra note ___, at 280; and Stucke, Reconsidering Antitrust’s Goals,
supra note __, at 563-64.

31
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A second attack against considerations of fairness is that they could potentially sweep too
much conduct that is not harmful to the overall competitive process within the ambit of the
Sherman and Clayton Acts.36 A major concern is that the generation of “false positives” in
antitrust analyses could chill aggressive competition and harm consumer welfare.37 As an
example, Professors Areeda and Hovenkamp argued that “[e]ven if one defines ‘exclusionary’
conduct with an eye only toward injunction, most conduct that is ‘unfair’ under state tort law or
FTC Act § 5 fails to be ‘exclusionary’ under Sherman Act § 2… The concern of § 2 is with
monopoly, not unfairness or deception.”38 Importantly, however, they went on to concede that
“in the presence of substantial market power, some kinds of tortious behavior could
anticompetitively create or sustain a monopoly, and it would then warrant condemnation under §
2.”39
Seventh Circuit Judge Frank Easterbrook went even further in condemning “fairness” as
a way to dilute pro-competitive competition. He argued:
My brethren want rivalry to be “fair”…. Who says that competition is supposed to
be fair, that we judge the behavior of the marketplace by the ethics of the
courtroom…. When economic pressure must give way to fair conduct, as the
court holds today it must, rivals will trim their sales. Fair competition is tempered
competition.40

36

See, e.g., Northwest Power Prods., Inc. v. Omark Indus., 576 F.2d 83, 88 (5th Cir. 1978), cert. denied, 439 U.S.
1116 (1979) (“[T]he purposes of antitrust law and unfair competition law generally conflict. The thrust of antitrust
law is to prevent restraints on competition. Unfair competition is still competition and the purpose of the law of
unfair competition is to impose restraints on that competition.”); and III P. AREEDA & D. TURNER, ANTITRUST LAW
¶ 737b, at 278 (1978) (The authors “doubt that…torts…would very often seriously impair the competitive activities
of rivals in any significant or permanent way…[Plaintiffs must show] significant and more-than-temporary harmful
effects on competition (and not merely upon a competitor or customer.”).
37
See, e.g., Verizon Commc’ns Inc. v. Law Offices of Curtis v. Trinko, 540 U.S. 398, 414 (2004). Professor
Hovenkamp has characterized Chicagoans’ concerns about “false positives” as “[t]he fake problem of false positives
in competitor lawsuits.” Herbert Hovenkamp, Antitrust’s Protected Classes, 88 MICH. L. REV. 1, 33 (1989).
38
AREEDA & HOVENKAMP, ANTITRUST LAW, supra note __, at ¶ 651h, p. 125.
39
Id. at 126. Areeda and Hovenkamp further point out that “it is not enough under § 2 to find that a firm has
engaged in ‘unfair’ conduct; the antitrust tribunal must also decide that the conduct has had, or is likely to have, the
effect of significantly impairing the ability of rivals to compete.” Id. at 125-26.
40
Fishman v. Estate of Wirtz, 807 F.2d 520, 577 (7th Cir. 1986) (Easterbrook, J., concurring in part and dissenting
in part).
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Judge Easterbrook believes that competition is akin to “warfare,”41 and “[m]uch competition
unfair, or at least ungentlemanly; it is designed to take sales away from one’s rivals.”42
The Supreme Court has followed the reasoning of Professors Areeda and Hovenkamp,
and Judge Easterbrook. For example, in 1993, in Brook Group Ltd. V. Brown & Williamson
Tobacco Corp.,43 the Supreme Court went out of its way to dismiss fairness as a relevant concept
in antitrust analyses. Lauding the so-called consumer welfare benefits of below-cost pricing by a
dominant firm, the Court stated that the antitrust laws “do not create a federal law of unfair
competition….”44 The Supreme Court added that absent strong proof of recoupment, “predatory
pricing produces lower aggregate prices, and consumer welfare is enhanced.”45 That predatory
pricing caused a competitor targeted by a dominant firm to “suffer painful losses” was of “no
moment to the antitrust laws” because “[i]t is axiomatic that the antitrust laws were passed for
‘the protection of competition, not competitors.’”46
The Supreme Court cited Brook Group approvingly, and followed a similar tack in 1998,
in Nynex Corp. v. Discon, Inc.47 Discon had been driven out of the market for the removal of
obsolete telephone equipment through a fraudulent deal between NYNEX and AT&T
Technologies. Nevertheless, the Court refused to apply the per se rule, and held that “the plaintiff
here must allege and prove harm, not just to a single competitor, but to the competitive process,

41

Schachar v. American Academy of Ophthalmology, Inc., 870 F.2d 397, 399 (7th Cir. 1989).
Sanderson v. Culligan Int’l Co., 415 F.2d 620, 623 (7th Cir. 2005); see also R. Hewitt Pate, Assistant Att’y Gen.,
DOJ, Remarks at the International Conference on Competition: Competition and Politics 2 (June 6, 2005), available
at http://www.justice.gov/atr/public/speeches/210522.pdf (arguing that in antitrust analyses, “the inclusion of other,
non-competition values is very dangerous, and we need to be very careful with it”).
43
509 U.S. 209 (1993).
44
Id. at 225.
45
Id. at 224.
46
Id., citing Brown Shoe Co. v. United States, 370 U.S. 294, 320 (1962). For a detailed discussion of why “the
protection of competition, not competitors” language is not “axiomatic” at all, see Horton, Antitrust Double Helix,
supra note __, at 623-32.
47
525 U.S. 128 (1998).

42
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i.e., to competition itself….”48 The Court reasoned that “other laws, for example, ‘unfair
competition’ laws, business tort laws, or regulatory laws, provide remedies for various
‘competitive practices thought to be offensive to proper standards of antitrust morality.’”49 The
Court then cited Brooke Group to justify its lenient treatment of the fraudulent and successful
exclusionary conduct, and noted that “[e]ven an act of pure malice by one business competitor
against another does not, without more, state a claim under the federal antitrust laws.”50
A third attack against considerations of fairness is that fairness is a subjective concept,
which does not provide any meaningful economic guidance. As an example, Professors Areeda
and Turner argued that “[a]s a goal of antitrust policy, ‘fairness’ is a vagrant claim applied to any
value that one happens to favor.”51 More than 50 years ago, in 1959, Professors Kaysen and
Turner similarly argued that they:
…could not find any criterion of ‘fairness’ in conduct that would enable them to
distinguish competitive from noncompetitive situations. They condemned as
‘superficial’ any attempt to use antitrust laws to ‘[f]orbid[ ] the use of unfair
tactics as a means of acquiring monopoly power. 52
Similarly, Professors Kaplow and Shavell contended that “claims that one or another outcome is
unfair are often unhelpful because they convey little information beyond the fact of the author’s
condemnation.”53 Economist George Stigler went even further, characterizing fairness as “a
suitcase full of bottled ethics from which one freely chooses to blend his own type of justice.”54
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Id. at 137, citing 3 P. AREEDA & H. HOVENKAMP, ANTITRUST LAW ¶ 651, p. 78 (1996).
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51
4 PHILLIP AREEDA & DONALD F. TURNER, ANTITRUST LAW 21 (1980).
52
Herbert Hovenkamp, Antitrust and the Costs of Movement, 78 ANTITRUST L.J. 67. 80 (2012) (discussing and citing
CARL KAYSEN & DONALD F. TURNER, ANTITRUST POLICY: AN ECONOMIC AND LEGAL ANALYSIS 15-18 (1959)).
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Kaplow & Shavell, Fairness versus Welfare: Notes, supra note __, at 335.
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George J. Stigler, The Law and Economics of Public Policy: A Plea to the Scholars, 1 J. LEGAL STUD. 1, 4 (1972).
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Even for such an aggressive progressive antitrust thinker as the late Alfred E. Kahn, who
believed in “fair competition [a]s an ‘end in itself,’”55 the concept of fairness in antitrust was
somewhat problematic because “business size and integration almost inevitably confer certain
‘unfair’ competitive advantages and give rise to corresponding possibilities of the extension of
monopoly.”56 Kahn explained: “If all competitors were equally able to integrate, no unfairness or
danger of an extension of monopoly would enter. But inequity may be introduced by mere
inequality in the ability of these companies to attract capital—an inequality which tends to be
cumulative.”57
Similarly, Professors Areeda and Hovenkamp discussed at length the Sherman Act
legislative history’s substantial concern with “injuries to competitors rather than injuries to
consumers.”58 They conceded that “[p]erhaps we might separate out for condemnation those
policies of firms that burden rivals ‘unfairly.’”59 But they added: “…nothing in the [Sherman]
Act or its history tells us how big such a firm must be or what the criteria of unfairness are.”60
Harvard Professors Kaplow and Shavell were similarly concerned by what they viewed as a lack
of precision in defining fairness. They argued that “[t]he notion of fairness must be stated with
some precision and in a manner that is complete (unlike virtually all the leading notions of
fairness that we consider).”61
A related concern is that the lack of any objective standard for considerations of fairness
could lead to the application of widely divergent standards and result in markedly inconsistent
and unpredictable outcomes. Professors Areeda and Hovenkamp, for example, noted that state
55

Alfred E. Kahn, Standards for Antitrust Performance, in MONOPOLY POWER AND ECONOMIC PERFORMANCE: THE
PROBLEM OF INDUSTRIAL CONCENTRATION 169, 176-66 (Edwin Mansfield ed., 1968).
56
Kahn, supra note __, at 180.
57
Kahn, supra note __, at 181.
58
1 PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW ¶ 103b, p. 49 (3d ed. 2006).
59
Id. at ¶ 103d, p. 60.
60
Id.
61
Louis Kaplow & Steven Shavell, Fairness versus Welfare: Notes, supra note __, at 361.
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business tort laws “var[y], sometimes widely, from state to state.”62 Since “it makes no sense to
treat two monopolists differently under § 2 because of fortuitous differences in state tort law…,
antitrust courts would have to formulate a ‘federal’ law of business torts.”63 Thus, from a purely
practical perspective, “it seems far more sensible to deal with the question of what is
‘exclusionary’ in light of the purposes of § 2.”64
Many economists and antitrust practitioners go even further. They believe that
considerations of fairness and unfairness should play no role in antitrust analyses because
“business competition may simply be amoral.”65 Indeed, some scholars have gone so far as to
suggest that “antitrust has no ethical component” and “no moral content.”66 Judge Bork, for
example, has argued that “[c]onsumer welfare, as that term is used in antitrust, has no sumptuary
or ethical component….”67 Economist Oliver Williamson similarly opined that trust is an empty
category when one subtracts out apparently trustworthy behavior that can be explained on the
basis of rational self-interest.68 As summarized cogently by Francis Fukuyama:
Many people would not accept the fact that something done by a corporation in its
own self-interest can have any moral content… This is all the more true of
economists, who want to keep their science free of any kind of dependence on
moral motivation.69
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AREEDA & HOVENKAMP, ANTITRUST LAW, supra note __, at ¶ 651h, p. 127, n. 89.
Id.
64
Id.
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James H. Michelman, Some Ethical Consequences of Economic Competition, in BUSINESS ETHICS: A
PHILOSOPHICAL READER 30, 33 (Thomas I. White ed., 1993); see also MILTON H. FRIEDMAN, CAPITALISM AND
FREEDOM 133 (40th anniversary ed. 2002) (“Few trends could so thoroughly undermine the very foundations of our
free society as the acceptance by corporate officials of a social responsibility other than to make as much money for
their stockholders as possible”); and Horton, Coming Extinction, supra note __, at 505.
66
Maurice E. Stucke, Better Competition Advocacy, 82 ST. JOHN’S L. REV. 951, 989 (2008) (citing Herbert
Hovenkamp, Antitrust Violations in Securities Markets, 28 J. CORP. L. 607, 609 (2003) (“[A]ntitrust has no moral
content….”)); see also Horton, Coming Extinction, supra note __, at 506.
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BORK, ANTITRUST PARADOX, supra note __, at 90.
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Oliver E. Williamson, Calculativeness, Trust, and Economic Organization, 36 J.L. & ECON., 453-502 (1993).
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259 (1999).
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Taking a seemingly practical perspective, numerous Chicago School scholars and
disciples have further argued that fairness should play no role in antitrust analyses because most
monopolies, dominant firms, and so-called predatory conduct actually are highly procompetitive, and ultimately increase overall consumer welfare.70 These scholars and disciples
“have a long history of trying to ‘make survival of the fittest’ in economic markets a [close]
analogy to the struggle for survival in the biological world.”71 Ultimately, they have leveraged
the views of Joseph Schumpeter and Milton Friedman that monopolies and unfairness are
“natural,” and ultimately benign and positive.72 As previously noted, Chicagoans like Judge
Frank Easterbrook believe that attempts to address competitive unfairness through the antitrust
laws will result in an unacceptably high rate of antitrust “false positives.”73
Finally, “[h]owever many articles there have been on fairness, and however important
economists may consider fairness, it has been continually pushed into a back channel in
economic thinking.”74 Economists George Akerlof and Robert Shiller argue that economists tend
to diminish the importance of fairness in economic analyses because “[e]conomics textbooks are
supposed to be about economics, not psychology, anthropology, sociology, philosophy, or
whatever branch of knowledge teaches us about fairness.”75 The economics of rational markets,
consumer welfare, and allocative efficiency simply leave no room or place for fairness
considerations.
70

See, e.g., Markham, Lessons for Competition Law, supra note __, at 264 (“Whatever animated their enactment,
antitrust laws no longer concern themselves with preventing bigness, and indeed tend instead to encourage largescale enterprise for efficiency’s sake.”).
71
Horton, Coming Extinction, supra note __, at 479, citing Herbert Hovenkamp, Evolutionary Models in
Jurisprudence, 64 TEX. L. REV. 645, 683 (1985).
72
See, e.g., Horton, Coming Extinction, supra note __, at 479-82.
73
Frank H. Easterbrook, When Is It Worthwhile to Use Courts to Search for Exclusionary Conduct?, 2003 COLUM.
BUS. L. REV. 345, 357-58 (arguing that predation and exclusion should be “governed by a wait-and-see attitude”
because the economic costs of false positives are so high).
74
GEORGE A. AKERLOF & ROBERT J. SHILLER, ANIMAL SPIRITS: HOW HUMAN PSYCHOLOGY DRIVES THE ECONOMY,
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Id. at 21.
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Taken together, such diverse and multi-directional attacks have succeeded in rendering
considerations of fairness more or less irrelevant to current antitrust analyses. A simple test will
confirm this. Simply pick up any major antitrust textbook or treatise and look for the word
“Fairness” in the Index. One either will not find the word or it will have only a trivial number of
citations. As a primary example, the ABA’s 1085-page ANTITRUST LAW DEVELOPMENTS
(SEVENTH)76 does not list the term in its detailed and lengthy Index. Nor will one find the term
listed in the index of outstanding textbooks by distinguished antitrust scholars such as Herbert
Hovenkamp77 or Andrew Gavil, William E. Kovacic, and Jonathon B. Baker.78 A 2004 textbook
by Professors Areeda, Kaplow, and Edlin includes “Fairness” in its Index, and the brief
discussion of “Fairness in economic behavior” initially concedes that “[s]ome kinds of unfair
practices threaten to eliminate competition… The control or elimination of this kind of
unfairness is an essential part of any antitrust policy.”79 However, despite this seemingly
important concession, the authors could not resist immediately adding: “But fairness is a vagrant
claim… Competition itself is sometimes called unfair.”80 “Fairness” also is missing from the
indices of cutting edge global competition textbooks by scholars such as Einer Elhauge and
Damien Geradin.81
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For the most part, the diverse critics of fairness as a relevant antitrust concept are
ascendant today. Nevertheless, as discussed below, findings from the fields of evolutionary
biology and behavioral economics are reopening the debate.
B.

The Case for Fairness as a Core Antitrust Principle

The question of how economics might relate to morality is an old one.82 Many economic
theorists today try to portray economics as an objective values-free science “more like physics
than sociology.”83 In presenting their economic theories as hard science, many neoclassical
economists claim total independence from normative moral judgments like fairness.84 Like
Hippodamus, these economists seek “to rise above the messy particulars of the city to suggest a
unity founded on mathematical principles accessible only to the mind and not the eyes.”85 In so
doing, however, they unsuccessfully seek to steer around human nature.86
Economics never has been and never will be free from or immune to normative values
judgments.87 “Economic theorists have generally underestimated values as critical elements in
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human choices and behavior.”88 Whether or not economists are willing to admit it, economics “is
grounded in social life and cannot be understood separately from the larger question of how
modern societies organize themselves.”89 Indeed, “in scholarly rhetoric and public conception
th[e] imaginary Homo economicus has morphed into a cartoon version of himself, a heartless
sociopath dominated by the ‘anti-value’ of selfishness.”90
Nor is there anything objective, scientific, or even consistent about the concept of
consumer welfare, as applied by theorists. As noted by Professors Sokol and Blair, “[t]he
Supreme Court has left ambiguous whether consumer or total welfare should be used as the
appropriate standard [in antitrust analyses].”91 And, as further observed by Professor
Hovenkamp, “antitrust does not use welfare tests of any kind very consistently.”92 Indeed,
consumer welfare may be “the most abused term in modern antitrust analysis.”93 At the very
least, “no consensus exists on what consumer welfare actually means.”94 Indeed, a series of
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International Competition Network (ICN) surveys “suggest that the phrase ‘promoting consumer
welfare’ provides little guidance as an antitrust goal.”95
The concept of consumer welfare has been intricately tied to the concept of “‘rational
self-interest,’ which assumes that each individual consumer makes decisions on the basis of
personal advantage, and also on the basis of rational calculation as to exactly where that
advantage lies.”96 But in seeking to completely divorce economics from societal norms and
values, economists have turned into “moral zombies.”97 Economists’ consequentialism leaves no
room for independent considerations of fairness.98 Indeed, studies have shown that
undergraduates majoring in economics—unlike in any other academic major—“become less
trusting and generous as they move from freshman year to senior year.”99
Worse yet, “consumer welfare” economics have been fully field-tested in the antitrust
arena over the last four decades.100 Extensive field testing resulted from a “heavily funded effort,
over two decades of private interest exaltation, to displace the founders’ republican arena of civic
virtue and political engagement with the metaphor of economic self-interest.”101 Consumer
welfare economics have “failed in [their] promise to deliver the greatest good for the greatest
number.”102 Dramatic increases in concentration103 have been accompanied by “a diminished
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sense of community and commonweal.”104 Such developments have led former Justice John Paul
Stevens to question whether a majority on the Supreme Court has “lost touch with the notion of
fair play.”105
To establish and pursue effective antitrust policies in the coming decades, we must return
to a deeper understanding of human nature. In so doing, we must pay close attention and
deference to our evolutionary heritage.106 As explained by the great evolutionary biologist
Edward O. Wilson:
Human nature is the inherited regularities of mental development common to our
species. They are the ‘epigenetic rules,’ which evolved by the interaction of
genetic and cultural evolution that occurred over a long period in deep
prehistory.107
Fortunately, more and more economists and lawyers have begun recognizing and
understanding how important it is to integrate and incorporate the various sciences into antitrust
analyses, and started working to develop meaningful analogies between biological and economic
systems.108 Economists have begun working towards a “consilience”109 with evolutionary
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biology, and are absorbing the learnings from a diverse array of fields, including psychology,
neuroscience, and sociology.110 Many economists increasingly are realizing that evolutionary
biology has a great deal to offer in understanding the complexity111 of human institutions and
economies.112 Economists even have christened names for this emerging and burgeoning field,
including “evolutionary economics”113 and “complexity economics.”114
Economist Michael Shermer defines evolutionary economics as “the study of the
economy as an evolving complex adaptive system grounded in human nature that evolved
functional adaptations to survival as a social primate species in the Paleolithic epoch in which we
evolved.”115 Evolutionary economics incorporates research and studies from the emerging fields
of evolutionary psychology and evolutionary ethics. As noted by philosophy professor Albert
Borgmann: “…social science without ethics is aimless; ethics without social science is
hollow.”116
More and more, evolutionary biologists, behavioral economists, and legal and business
scholars are coming to appreciate how fundamental and critical humans’ innate sense of fairness
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has been to our long-term evolutionary and economic success. In the simple words of
evolutionary biologist Edward O. Wilson: “We are learning the fundamental principle that ethics
is everything.”117 “The moral sense of fairness is hardwired into our brains and is an emotion
shared by all people and primates tested for it.”118 Overwhelming evidence from numerous fields
shows that our innate sense of fairness has evolved as part of an evolutionary stable strategy
(“ESS”), which helped ensure and maintain “social harmony in our ancestors’ small bands,
where cooperation was reinforced and became the rule while freeloading was punished and
became the exception.”119 We have evolved to care deeply about the fairness of any exchange
relationships and outcomes.120
Throughout our evolutionary history, our long-term success has hinged upon our ability
to work cooperatively and effectively in social groups.121 As noted by sociobiologist Edward O.
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Wilson, “selection between groups of humans typically promotes altruism among members of
the community…colonies of cheaters lose to colonies of cooperators.”122 Consequently, “social
intelligence,” which includes an innate sense of fairness, has been crucial to our evolutionary
success.123 Behaving fairly helped us fit within a group, and being part of a strong group had a
“high fitness payoff.”124
Our innate senses of justice and fairness evolved as part of our ability to thrive and
succeed in social groups. Multidisciplinary studies confirm “that most of us have a bias toward
cooperation and a readiness to reciprocate—a sense of fairness.”125 Economists Ernst Fehr and
Simon Gächter have found that “humans get inordinately upset about unfairness, and will even
forego immediate personal gain in order to punish a perceived injustice….”126 In the words of
primate biologist Sarah Brosnan: “…fairness counts. Both human and nonhuman primates
dislike being treated inequitably, whether as a result of unequal distribution or an unfair
partner.”127 Fairness serves as “a ‘golden thread’ that binds together a harmonious society.”128

RIDLEY, THE ORIGINS OF VIRTUE: HUMAN INSTINCTS AND THE EVOLUTION OF COOPERATION 141 (1996)
(“…morality and other emotional habits pay. The more you behave in selfless and generous ways the more you can
recap the benefits of cooperative endeavor from society.”).
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WILSON, SOCIAL CONQUEST, supra note __, at 163.
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See WILSON, SOCIAL CONQUEST, supra note __, at 43 (“Carnivores at campsites are forced to behave in ways not
needed by wanderers in the field. They must divide labor; some forage and hunt, others guard the campsite and the
young. They must share food, both animal and vegetable, in ways that are acceptable to all. Otherwise, the bonds
that bind them will weaken… All of these pressures confer an advantage on those able to read the intention of
others, grow in the ability to gain trust and alliance, and manage rivals. Social intelligence was therefore always at a
high premium. A sharp sense of empathy can make a huge difference….”).
124
See, e.g., CHRISTOPHER BOEHM, MORAL ORIGINS: THE EVOLUTION OF VIRTUE, ALTRUISM, AND SHAME 114
(2012) (“For a number of reasons, individuals who better internalize their groups’ rules are more likely to succeed
socially in life and thus be more successful in propagating their genes… For humans, fitting in with your moral
community has a high fitness payoff because being punished is costly to fitness, whereas having a good reputation
can help fitness”); and SAXONHOUSE, FEAR OF DIVERSITY, supra note __, at 211 (“[T]he Cretans understand the
importance of sharing so that none feel excluded from the city”).
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CORNING, FAIR SOCIETY, supra note __, at 196.
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BEKOFF & PIERCE, WILD JUSTICE, supra note __, at 114 (discussing E. Fehr & S. Gächter, Fairness and
Retaliation: The Economics of Reciprocity, 14 J. ECON. PERSP. 159-181 (2000)).
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Sarah F. Brosnan, Fairness and Other-Regarding preferences in Nonhuman Primates, in MORAL MARKETS,
supra note __, at 77, 99.
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CORNING, FAIR SOCIETY, supra note __, at 165.
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Philosophers have echoed biologists’ findings concerning our innate morality and sense
of fairness. Philosopher John Rawls, for example, has argued that “everyone is a moral
agent….”129 Rawls presciently has warned that “American society has moved farther away from
the idea of justice as fairness.”130 Evolutionary biologist Edward O. Wilson similarly has
described moral reasoning as “the vital glue of society.”131 Conservatives such as social scientist
Francis Fukuyama132 and political scientist James Q. Wilson133 concur. Meanwhile, linguistics
professor George Lakoff argues that American democratic institutions are based on certain moral
norms, including moral fairness.134
Economist Adam Smith recognized our sense of morality and fairness, and discussed
them at length in his The Theory of Moral Sentiments. Smith “suggested that conscience and
good behavior are inherent parts of our psychological makeup, and that they are elicited quite
naturally from our social relationships.”135 Now deceased philosophy professor Robert C.
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EDWARD O. WILSON, THE FUTURE OF LIFE 151 (2002). Wilson explained:
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vital glue of society, the means by which transactions are made and honored to ensure survival.
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moral leadership and ethics-based tribal law. The propensity does not have to be beaten into us.
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others.
Id. See also Horton, Coming Extinction, supra note __, at 511 (“…morality provides the communal glue that holds
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FRANCIS FUKUYAMA, THE GREAT DISRUPTION: HUMAN NATURE AND THE RECONSTITUTION OF SOCIAL ORDER 6
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JAMES Q. WILSON, ON CHARACTER: ESSAYS 192 (expanded ed. 1995) (arguing that “people everywhere have a
natural moral sense that is not entirely the product of utility or convention.”). See also JAMES Q. WILSON, THE
MORAL SENSE (1993) (identifying the natural moral sense that is shared by humans and describing the social,
biological, and evolutionary origins of that moral sense).
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GEORGE LAKOFF, MORAL POLITICS: HOW LIBERALS AND CONSERVATIVES THINK 323 (2002). Professor Lakoff
further argues that moral self-interest presupposes moral fairness in the form of fairness of competition.
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ZAK, MORAL MOLECULE, supra note __, at 17. See also id. at 170; and ADAM SMITH, THE THEORY OF MORAL
SENTIMENTS 86 (1853) (“Society…cannot subsist among those who are at all times ready to hurt and injure one
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Solomon argued that Smith’s discussion of natural sympathy “includes both the ability to feel
with as well as for others, and it lies at the very foundation of our emotional lives and is the basis
(though not the sole basis) of ethics.”136
Charles Darwin was struck by the universality of humans’ sense of morals and
conscience. “What his far-flung anthropological research project told him was that indigenous
people everywhere did seem to blush with shame. And on this basis he could assume that, as an
important aspect of our conscientious moral sense, human shame reactions surely had to have an
innate basis.”137 Similarly, biologists like Frans DeWaal and Sarah Brosnan have observed how
capuchin monkeys “carefully monitor equity and fair treatment among peers.”138 Similarly,
“[a]mong chimpanzees, a rudimentary sense of right and wrong, related to what serves their
group’s common good, plays a crucial role in maintaining a chimpanzee group’s integrity.”139
As part of our innate instinct for fairness, humans have evolved sophisticated behavioral
mechanisms for encouraging others to cooperate, and to punish or retaliate against those who

another…Justice…is the main pillar that upholds….”); and id. at 111 (“…the candidates for fortune too frequently
abandon the path of virtue….”).
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Robert C. Solomon, Free Enterprise, Sympathy, and Virtue, in MORAL MARKETS, supra note __, at 16, 23; see
also ROBERT C. SOLOMON, ETHICS AND EXCELLENCE: COOPERATION AND INTEGRITY IN BUSINESS 86-87 (1992)
(arguing that the “central thesis” of The Theory of Moral Sentiments was that “people are naturally cooperative and
sympathetic, and that their self-interest naturally includes concerns for others and their opinions”); and Larry
Arnhart, Darwinian Conservatism, in PHILOSOPHY AFTER DARWIN: CLASSIC AND CONTEMPORARY READINGS 34950 (Michael Ruse ed. 2009) (arguing that Adam Smith believed that we derived general rules of justice and injustice
from our natural moral sentiments).
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BOEHM, MORAL ORIGINS, supra note __, at 14. Boehm added:
“This research project stands today as a true landmark in the anthropological science of human
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Id. at 14-15.
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BEKOFF & PIERCE, WILD JUSTICE, supra note __, at 6. They add: “Individuals who are shortchanged during a
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Egbert Giles Leigh, Jr., Adaptation, Adaptationism, and Optimality, in ADAPTATIONISM AND OPTIMALITY 358,
381 (S. H. Orzack & E. Sober eds. 2001); see generally FRANS DEWAAL, GOOD NATURED: THE ORIGINS OF RIGHT
AND WRONG IN HUMANS AND OTHER ANIMALS (1996)
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cheat or try to free-ride.140 As observed by anthropological biologist Christopher Boehm, human
cooperation is buttressed and strengthened through “the application of positive social pressure on
adults to behave with generosity, and by the discouragement (or elimination) of selfish bullies
and cheaters, who hamper cooperation and also create conflict.”141 Both primates and humans
have shown a strong willingness to incur costs in order to punish those who act unfairly or seek
to free ride.142 Furthermore, humans are willing not only to engage in direct reciprocation, but in
indirect reciprocation as well through a willingness to retaliate on behalf of third parties.143 Such
punishment can help reform non-cooperators, and turn them into fair cooperators.144 “Indeed,
men even seem to get a burst of pleasure—or at least reward activation—when they punish a
norm violator….”145
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BOEHM, MORAL ORIGINS, supra note __, at 11. See also PAUL SEABRIGHT, THE COMPANY OF STRANGERS: A
NATURAL HISTORY OF ECONOMIC LIFE 33 (2010) (“Two kinds of disposition have proved important to our
evolution—a capacity for rational calculation of costs and benefits of cooperation, and a tendency for what has been
called strong reciprocity—the willingness to repay kindness with kindness and betrayal with revenge, even when
this is not what rational calculation would recommend.”).
142
See, e.g., BEKOFF & PIERCE, WILD JUSTICE, supra note __, at 114 (arguing that humans will forego an immediate
personal gain in order to punish a perceived injustice); and KARL SIGMUND, THE CALCULUS OF SELFISHNESS 15-17
(2010).
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in the NAcc reward center…, which is fueled by dopamine.” Id. See also ZAK, MORAL MOLECULE, supra note __, at
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As part of our fairness calculus, we are “exquisitely tuned into the body language, facial
expressions, and tone of voice of those around us….”146 This has given us a strong hereditary
tendency to detect cheaters.147 Sociobiologist Edward O. Wilson has noted how the forces of
evolutionary group selection placed an “enormous advantage” upon a “group with members who
could read intentions and cooperate among themselves while predicting the actions of competing
groups.”148
Our minds have developed a special cheater-detection module, which makes us highly
sensitive to norms regulating reciprocal exchanges and the need to punish cheating.149 When we
detect cheating or free-riding, we instinctively react with anger and “intense moral outrage.”150 A
group’s “shared moral outrage” can become so potent and powerful “that simply by its threat [it
can] deter many a potential deviant.”151 Firmly grounded in our hereditary neurobiology, our
sense of shared moral outrage helps ensure that cooperation will outcompete cheating within our
social groups, and maximize our groups’ evolutionary fitness.152 As observed by biologist and

the brain respond to efficiency versus inequity, and arguing that a fundamental sense of fairness is rooted in
emotional processing).
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147
WILSON, FUTURE OF LIFE, supra note __, at 151. See also EDWARD O. WILSON, CONSILIENCE: THE UNITY OF
KNOWLEDGE 186-87 (1999) (observing that in humans, “one capacity, the detection of cheating, is developed to
exceptional levels of sharpness and rapid calculation… More than error, more than good deeds, and more even than
the margin of profit, the possibility of cheating by others attracts attention”).
148
WILSON, SOCIAL CONQUEST, supra note __, at 224. Wilson adds that as part of our “ability to collaborate for the
purpose of achieving shared goals and intentions,” we have “become the experts at mind reading… We express our
intentions as appropriate to the moment and read those of others brilliantly….” Id. at 226.
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mathematician Roger A. Nowak: “if conscience and empathy were impediments to the
advancement of self-interest, then we would have evolved to be amoral sociopaths. But we have
not.”153
Knowledge of our potential for intense shared moral outrage encourages better behavior
and fairness in social dealings. More than anything else, people fear public ridicule.154 “Studies
have shown that any sort of priming with the sense of being watched can induce better
behavior.”155 Martin Nowak sees reputation as a powerful force that can be effectively exploited
to ensure good behavior and fairness in reciprocal dealings.156 Similarly, Jane Jacobs has
documented that the most effective way to keep “the public peace” in cities is not primarily
through the police, but “by an intricate, almost unconscious, network of voluntary controls and
standards among the people themselves, and enforced by the people themselves.”157 Indeed, in
the animal kingdoms of social animals, “rule breakers are the outliers, the exceptions to the
norm.”158
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Experiments and findings from the burgeoning field of behavioral economics buttress the
teachings of evolutionary biology. A growing body of behavioral economics literature “has
increasingly recognized and measured how…people will incur costs to punish unfair behavior,
and care about treating others, and being treated fairly….”159 Behavioral economists also point to
work documenting “the fear of informal sanctions and social disapproval generally.”160
Meanwhile, game theory has “shown unequivocally that mutual benefits are an essential
requisite for a viable social contract.”161 And the threat of revenge sharply reduces the incidence
of cheating in economic game theory experiments.162
What does the evolutionary importance of fairness mean for antitrust? It means that for
antitrust ultimately to be meaningful and effective, it must be grounded in moral norms of
fairness, and not eschew or seek to eliminate fairness as “a vagrant claim.” Morality and fairness
are the essential glues that hold our society together. And they must be the essential glue holding
the antitrust laws together. We simply cannot continue pretending that we can make economic
decisions in a moral vacuum.
In honoring fairness, however, do we not create an antitrust policy “at war with itself,” as
alleged by Robert Bork? The simple answer is no. Bork’s Antitrust Paradox has missed the most
basic of biological tenets. Human evolution has always involved a delicate balancing of our
group norms of fairness and cooperation with our selfish instincts.163 Primate biologist Frans

159
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BOEHM, MORAL ORIGINS, supra note __, at 114-15 (“I’ve already suggested that group rules should not be

28

DeWaal, for example, concedes that on the one hand evolution has produced a selfish
psychology, but that it is balanced by “an unselfish psychology that in the long run has served us
and these other social primates because they live in groups and they survive by mutual aid and
cooperation.”164 Fairness and morality help humans negotiate and reconcile our conflicting
evolutionary traits. As further described by Edward O. Wilson:
…[A]n iron rule exists in genetic social evolution. It is that selfish individuals
beat altruistic individuals, while groups of altruists beat groups of selfish
individuals. The victory can never be complete; the balance of selection pressures
cannot move to either extreme. If individual selection were to dominate, societies
would dissolve. If group selection were to dominate, human groups would come
to resemble ant colonies.165
Wilson further observes:
…we can expect a continuing conflict between components of behavior favored
by individual selection and those favored by group selection. Selection at the
individual level tends to create competitiveness and selfish behavior among group
members—in status, mating, and the securing of resources. In opposition,
selection between groups tends to create selfless behavior, expressed in greater
generosity and altruism, which in turn promote stronger cohesion and strength of
the group of the whole.166

internalized so strongly that you’d be free of any temptation to break them, for many of the prohibitions that human
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The goal is not to eliminate rational self-interested economic behavior.167 It is understood
that such behavior can promote the interests of the group through invention and
entrepreneurship. The problem today, however, is that we have moved so far towards the path of
laissez-faire free markets that we are in danger of social disintegration.168 One of the hallmarks
of such disintegration is the loss of our moral bearings.169
Antitrust professor Daniel Sokol, troubled by the “few moral penalties that cartelists at
either [the] individual or firm level internalize in their risk/reward calculation,” has called for an
increase in our shared moral outrage.170 Similarly, Michael Porter and Mark R. Kramer desire a
“more sophisticated form of capitalism, one imbued with a social purpose.”171 Antitrust professor
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Maurice E. Stucke likewise has argued forcefully and with clarion urgency for the
implementation of a progressive antitrust policy that better “balance[s] multiple political, social,
moral, and economic objectives.”172
Rather than leaving the market to itself to inevitably correct its shortcomings, we need a
system of laws, norms, and markets that are integrated and work together to promote economic
welfare for all.173 The most important norm we can bring to antitrust is not consumer-welfare or
efficiency, however they may be defined, but the deep evolutionary human instinct and longing
for basic fairness.174 There is no reason to portray fairness as inconsistent with economic utility
or consumer welfare. Indeed, one can argue that fairness may be one of the most important
aspects of economic utility, especially given the expansive natures of utility and welfare.175
Professor Maurice E. Stucke has argued that “[a]ntitrust law is at its strongest when it
focuses on preserving an effective competitive process and enforcing norms of free, fair, and
open competition.”176 Many competition enforcement officials outside the United States agree. A
recent ICN survey covering the objectives of countries prohibiting monopolistic behavior found
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that a key emerging objective was promoting fairness.177 Similarly, behavioral economist Colin
Camerer and his co-authors have found that people throughout the world have a set of consistent
social preferences, which include “fairness and reciprocity.”178
By increasing the sense that our competitive economy operates openly and fairly, we will
increase our level of societal trust. And trustworthiness is crucial to effective economic
outcomes.179 Indeed, strong reciprocity, fairness, and the trust they create provide the glue that
help make our third-party enforcement mechanisms such as the Federal Trade Commission, the
Antitrust Division, and our courts credible.180 Instead of so-called “consumer welfare” and
“allocative efficiency” economics, we should look increasingly to what economist Michael
Shermer calls “virtue economics”;181 economics incorporating the overwhelming evidence from
evolutionary biology and economics that “shows that fairness evolved as a stable strategy for
maintaining social harmony in our ancestors’ small bands….”182 Rather than ask reason and
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makes these mechanisms credible.”); and ZALUSKI, EVOLUTIONARY THEORY, supra note __, at xii (arguing that
“evolutionary theory can or may help define the goals of law, that is, to select the principal values to be realized by
law”; and that “all types of law—both primitive and modern law—can be viewed as an expression of our natural
cooperative dispositions and as a mechanism supporting them and extending their scope.”).
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WORLD 450 (2010) (recognizing the need for “a new science of history and the economy” that values “all the
virtues”); see also ZAK, MORAL MOLECULE, supra note __, at 209. Zak observes:
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recognition of the human element of motives, expectations, and psychological uncertainties.
Fortunately, behavioral economics, and now neuroeconomics, has put us back on what I consider
the right track, which is a path that combines both rigor and moral perspective.
Id.
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logic to replace and substitute for human emotion, which they cannot do, they can help us
harness our deep-seated evolutionary instincts such as fairness.183
Critics will argue that incorporating norms of fairness into antitrust analyses will
introduce a level of complexity and uncertainty that will chill and stifle businesses’
aggressiveness and competitiveness. After all, businesspersons crave “’simple rules,’ i.e.,
objectives or policies that frame self-organizing at the business level.”184 But what could be
simpler than asking businesspersons to tap into their instinctive evolutionary norms of fairness in
conducting competitive economic activities? Indeed, there is a strong moral imperative for
businesses to understand their social and economic impact.185
Furthermore, as this author previously has argued, jurors and juries are ideally equipped
from an evolutionary standpoint to apply their strongly ingrained norms of fairness in evaluating
businesses’ conduct.186 The primary reason that distinguishing predatory from pro-competitive
conduct currently is an allegedly “difficult business”187 is that poorly defined economic concepts
like “consumer welfare” and “allocative efficiency” are instinctively and intuitively meaningless
to the average human, including this author, and their anti-democratic abuse has helped generate
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See SEABRIGHT, COMPANY OF STRANGERS, supra note __, at 72 (“An alternative view has taken shape in recent
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184
M. GOERGEN, ET AL., CORPORATE GOVERNANCE AND COMPLEXITY THEORY 96 (2010).
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See, e.g., Christopher Meyer & Julia Kirby, Runaway Capitalism, HARV. BUS. REV. (Jan. – Feb. 2012), at 67, 75
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522.
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repugnant norms of selfishness and unfairness. But every American citizen can call upon his or
her fairness instincts in evaluating business conduct.188
Reviving antitrust jury trials also will reignite some of the “moral outrage” missing today
in American antitrust, and “help restore and revitalize a valuable and necessary communitybased investment in our antitrust laws and their enforcement.”189 Antitrust juries applying
collective evolutionary norms of fairness will help us “exert collective self-control over the
innate impulses that support injustice [and unfairness] and make changes in what are considered
acceptable norms.”190 And the flexibility of their potential responses will enhance, rather than
diminish, the health of our economic system.191 In the prescient words of Alfred E. Kahn: “The
essential task of public policy in a free enterprise system should be to preserve the framework of
a fair field and no favors,192 letting the results take care of themselves.”193

188
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C.

Developing A Workable Fairness Standard

A workable antitrust fairness standard can be developed and applied by paying increased
attention and deference not only to evolutionary norms of fairness, but to anticompetitive intent
and competitive harm, including harm to competitors. Turning first to intent, this author and
others have argued that “[a]s a function of our robust moral capacities, we are well-equipped,
from an evolutionary and social perspective, to fairly evaluate the intent of dominant firms and
monopolists.”194 We should therefore allow juries to fully assess evidence of anticompetitive
intent in judging predatory and anticompetitive behavior.195
Addressing next the issue of harm to competition, this author and others also have argued
that “the destruction of competitors by dominant-firm predatory conduct and aggressive mergers
are harmful external constraints on the natural growth of economic variation, diversity, and
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See Horton, Antitrust Double Helix, supra note __, at 654-55. The author explains:
Humans have developed keen abilities to quickly figure out who can be trusted in ongoing
economic interactions. “Brain imaging seems to support the view that part of our cortex is
specialized to deal with the ceaseless computations required to keep count of what we give and
what we receive, and to respond emotionally to perceived imbalance.” In other words, humans are
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evidence strikes deep evolutionary chords. On the other hand, the so-called rational
Chicago/Harvard economic models that eschew fairness and intent lack meaningful biological,
evolutionary, or historical foundations. Consequently, we should welcome evidence and
information about the motivations and intentions that lie behind dominant firms and monopolists.
Id. (citations omitted); see also Stucke, Is Intent Relevant?, 73-74, available at http://ssrn.com/abstract=1992761
(2012) (“Contrary to some jurists’ arguments, premised on neoclassical economics, intent matters. People rely on
intent in assessing the conduct’s reasonableness.”).
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See Horton, Antitrust Double Helix, supra note __, at 655; and PRASANTA K. PATTANAIK, ESSAYS ON
INDIVIDUAL DECISION-MAKING AND SOCIAL WELFARE 14 (2009) (“While the game form approach provides a
flexible framework for the analysis of rights, I believe that it needs to be supplemented by information that lies
behind people’s actions; and Alfred E. Kahn, Standards for Antitrust Policy, in MONOPOLY POWER, supra note __,
at 161-62 (“The inescapable conclusion is that, from a practical standpoint, the criterion of intent alone ‘fills the bill’
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complexity.”196 The glib knee-jerk reaction of the neoclassical economics disciples is the
antitrust laws allegedly “protect competition, and not competitors.”197 As previously documented
by this author, however, this normative cliché is unsupported by history, judicial precedent, and
evolutionary theory.198 Guarding competitors against unfair and predatory competition by cartels,
dominant firms, and monopolies is crucial to protecting the competitive diversity and variety
necessary for a stable, thriving, and innovation-oriented economic ecosystem.
It is therefore recommended that antitrust tribunals and regulators begin applying an
evolutionarily based fairness/intent/competitive harm analysis, instead of the biased, outmoded,
and dangerously ineffective economic consumer welfare norms currently in use. The potential
applicability of such a series of considerations is discussed in Section III below.

III.

POTENTIAL APPLICATION OF FAIRNESS NORMS IN ANTITRUST CASES
This section discusses the potential application of an evolutionarily-based

fairness/intent/competitive harm paradigm, and how it would differ from a “consumer welfare”
economic approach in key cases. In part A, “false negatives” in recent Supreme Court predatory
pricing cases are examined, and tested under the evolutionary fairness/intent/competitive harm
paradigm. In each case, under an evolutionary approach, a jury would have made the final
determination and antitrust liability likely would have been imposed. In part B, “false positives”
under a consumer welfare economic standard are examined, and again, in each case, it is shown
that a dramatically different result would have issued—in these cases, no antitrust liability.
A.

Applying Evolutionary Standards to Consumer Welfare False Negatives
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See Horton, Antitrust Double Helix, supra note __, at 643.
Id. at 623 (“The simple normative mantra supporting the first strand of the Chicago/Harvard antitrust double
helix is that the antitrust laws protect ‘competition, not competitors.’”).
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Could a fairness standard be meaningfully applied by juries in antitrust cases? This
section examines the question in the context of one of the most controversial arenas in antitrust
today: predatory pricing cases. It is axiomatic that predatory pricing cases are highly disfavored
in antitrust today. Under a line of three key Supreme Court cases,199 Matsushita, Brooke Group,
and Weyerhaeuser, it has become virtually impossible for a plaintiff to win a predatory pricing
case.
An analysis of predatory pricing since Matsushita and Brooke Group is beyond the scope
of this article.200 What can safely be stated, however, is that:
[t]ogether, Matsushita and Brooke Group have proven to be formidable hurdles to
the successful prosecution of predatory pricing cases. Since Matsushita was
decided in 1986, no plaintiff, including the Department of Justice, has succeeded
in satisfying the two prong ‘below cost + recoupment’ standard.201
Furthermore, “after Brooke Group, it is easier to make the case that the legal standard for proof
of monopolization through price predation has chilled predatory price complaints than to make
the case that the law chills aggressive price-cutting.”202
Chicago School adherents would claim, as the Supreme Court seemed to accept in
Matsushita, that no plaintiffs have prevailed in recent predatory pricing cases because “predatory
pricing schemes are rarely tried, and even more rarely successful.”203 On the other hand, it seems
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Matsushita Elec. Industrial Co. v. Zenith Radio, 475 U.S. 574 (1986); Brooke Group v. Brown & Williamson
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(2007).
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equally plausible that either the Court’s current standards are too demanding from an evidentiary
standpoint, or are not economically sound or complete.204
There is little question that an overly aggressive predatory pricing law “could deter some
legitimate conduct.”205 As Professors Areeda and Hovenkamp properly recognize: “Antitrust
would be acting foolishly if it forbade price cuts any time a firm knew that its cut would impose
hardship on any competitor or even force its exit from the market.”206
On the other hand, as Professors Areeda and Hovenkamp observe: “complete nonenforcement encourages anticompetitive conduct.”207 They believe that “[t]he goal should be to
identify most cases of actual predation, while exonerating all those who have engaged in only
competitive behavior or where the predation claims are doubtful.” “Beginning in the late 1970s
and early 1980s, economists developed new theories that challenged the Chicago School view
that price predation was never rational.”208 But these “modern economic theories of predatory
pricing have as yet had little influence in the courts.”209
The current impossibly high burdens in predatory pricing cases are neither sound nor
complete from an evolutionary perspective. As discussed below, from an evolutionary
perspective, each of the Supreme Court’s three seminal cases, Matsushita, Brooke Group, and
204
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Weyerhaeuser was wrongly decided. The result in each of the cases was that meritorious antitrust
cases were taken away from citizen jurors and placed in the hands of judges applying biased,
normative, and unsound economic theories. The answer to the “Antitrust Paradox” in such cases
is to allow jurors to apply their instinctive and community-based norms of fairness, and to
carefully assess the true competitive intent of defendants in such cases. Had the Court followed
an evolutionarily sound analysis, and allowed the juries to properly consider issues of fairness
and intent, each of the cases would have been decided for the plaintiffs. Furthermore, by leaving
the cases in the hands of citizen jurors, the plaintiffs’ Seventh Amendment jury rights in civil
antitrust cases would have been protected.
1.

Matsushita Elec. Industrial Co. v. Zenith

Could fairness have potential relevance in Sherman Act § 1 cases? After all, what
possible relevance could our evolutionary instincts for fairness have as to whether there is a
contract, combination, or conspiracy in restraint of trade?
In Matsushita Elec. Industrial Co. v. Zenith Radio,210 a sharply divided 5-4 Supreme
Court overturned a Third Circuit ruling reversing a district court’s grant of summary judgment in
a Sherman § 1 case. The Third Circuit had ruled “that a reasonable factfinder could find a
conspiracy to depress prices211 in the American [television set] market in order to drive out
competitors, which conspiracy was funded by excess profits obtained in the Japanese market.”212
Citing Chicago School economic theories, the majority adopted an “economic
plausibility” or “no economic sense test” in reviewing the allegations that defendants had
conspired to restrain trade. The Court then agreed with petitioner defendant Japanese television

210

475 U.S. 574 (1986).
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manufacturers that the “alleged conspiracy [was] economically irrational and practically
infeasible,” and that they had “no motive to engage in the alleged predatory pricing conspiracy;
indeed they had a strong motive not to conspire in the manner the respondents [had]
allege[d].”213 The majority therefore ruled that no “genuine issue of material fact” existed under
F.R.C. Pr. 56(e) as to the possible existence of an antitrust conspiracy.214 Since no reasonable
jury could find that an antitrust conspiracy had existed, defendants were entitled to summary
judgment.
The four dissenting justices, led by Justice White, argued that “[i]n defining what
respondents must show to recover, the Court makes assumptions that invade the fact-finder’s
province.”215 Addressing the majority’s “no economic sense test,” Justice White observed that
“the Third Circuit [was] not required to engage in academic discussions about predation.”216
The Court’s “economic plausibility” test “has greatly increased the burden on plaintiffs217
attempting to prove conspiracies on the basis of indirect evidence.”218 Indeed, “[i]n the antitrust
area, Matsushita [has] greatly expanded the use of summary judgment, which in turn [has]
focused a great deal of the effort that goes into antitrust litigation on preparation for and possible
disposition of the case through summary judgment.”219 In an even broader sense, Matsushita has
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played a key role in the Supreme Court’s recent all-out attack against jury trials in antitrust
cases.220
With all due respect to the Supreme Court, Matsushita was exactly the type of factintensive case that should have been decided by a jury under the Seventh Amendment.221 Instead
of an “economic plausibility” test, which makes “no evolutionary sense,” the Court should have
left it to a jury to apply their instinctive norms of fairness in evaluating defendants’ conduct. The
district court could have asked the jurors as part of the jury instructions a couple of simple
questions that jurors could readily understand and apply in reaching a decision. First, did
defendants conspire to compete unfairly? Second, did defendants intend to harm competition?222
And third, was competition harmed by defendant’s unfair and anticompetitive actions?223
It is quite likely that reasonable jurors could and would have answered such questions
affirmatively based on the extensive evidence before the Court. Had basic fairness norms been
applied, instead of judges attempting to decide whether the alleged conspiracy “made economic
sense,” it is likely that the defendants would have been held accountable by citizen jurors for
their conspiracy to restrain trade and monopolize the American television market.224 Indeed, it is
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See, e.g., Horton, Antitrust Double Helix, supra note __, at 647-51.
See Horton, Antitrust Double Helix, supra note __, at 663, n.281 (arguing that in Matsushita, “a jury of twelve
citizens could have more fairly and objectively reviewed the factual evidence and applied the relevant legal theories,
and it would not have taken anything close to twelve years to get a final resolution”); James F. Ponsoldt & Marc J.
Lewyn, Judicial Activism, Economic Theory and the Role of Summary Judgment in Sherman Act Conspiracy Cases:
The Illogic of Matsushita, 33 ANTITRUST BULL. 575, 612-13 (1988) (arguing that the Matsushita “decision reflects
broader political questions about the traditional role and power of juries in our democratic system to adjudicate
private property rights and the attempt by the executive branch to inject otherwise private disputes with its
noninterventionist ideology, thereby transforming the jury from its essential nonactivist role.”); and Paul W.
Mollica, Federal Summary Judgment at High Tide, 84 MARQ. L. REV. 141 (2000) (arguing that decisions like
Matsushita risk overriding the constitutional imperatives of the right to a civil jury trial under the Seventh
Amendment.).
222
See Section II.C. supra, at __.
223
See Section III.C. supra, at __.
224
See Williamson, Delimiting Antitrust, supra note __, at 234 (arguing that since Matsushita, [t]he study of
strategic behavior has been elaborated “to show the economic plausibility and substantial economic benefits of
defendants’ conspiratorial conduct”).
221

41

not hard to imagine that an American jury would have been “morally outraged” by defendants’
conspiracy and actions.
2.

Brooke Group Ltd. v. Brown & Williamson Tobacco Corp.225

Brooke Group, like Matsushita, involved allegations of predatory pricing to harm
competition. Although the case was brought under § 2(a) of the Clayton Act, as amended by the
Robinson-Patman Act, the Court ruled that the two prerequisites to recover were the same as for
allegations of predatory pricing under § 2 of the Sherman Act.226 Plaintiff Liggett had pioneered
the economy segment of the domestic cigarette market by developing a line of generic cigarettes
that it offered at list prices roughly 30% below the list prices for branded cigarettes. Liggett
claimed that Brown & Williamson (“B&W”) had entered the generic market segment with
below-cost prices “to pressure Liggett to raise list prices on its generics, thus restraining the
economy segment’s growth and preserving Brown & Williamson’s supracompetitive profits on
branded cigarettes.”227 Importantly, a civil jury agreed with plaintiff Liggett, and returned a
verdict in its favor. The district court, however, overturned the verdict and ruled that B&W was
entitled to judgment as a matter of law. The Fourth Circuit affirmed.
In a 6-3 decision, the Supreme Court affirmed, relying heavily on its decision in
Matsushita and its findings about “the general implausibility of predatory pricing.”228 The Court
ruled that “the evidence [could] not support a finding that Brown & Williamson’s alleged
225
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scheme was likely to result in oligopolistic price coordination and sustained supracompetitive
pricing in the generic segment of the national cigarette market. Without this, Brown &
Williamson had no reasonable prospect of recouping its predatory losses and could not inflict the
injury to competition the antitrust laws prohibit.”229 Tellingly, the majority conceded that “the
chain of reasoning by which we have concluded that Brown & Williamson is entitled to
judgment as a matter of law is demanding.”230
The dissenters, led by Justice Stevens, noted that: “After 115 days of trial, during which it
considered 2,884 exhibits, 85 deposition excerpts, and testimony from 23 live witnesses, the jury
deliberated for nine days and then returned a verdict finding that B&W engaged in price
discrimination with a ‘reasonable possibility of injuring competition.’”231 Justice Stevens then
poignantly observed: “The Court’s contrary conclusion rests on a hodgepodge of legal, factual,
and economic propositions that are insufficient, alone or together, to overcome the jury’s
assessment of the evidence.”232 Justice Stevens concluded:
In my opinion, the jury was entitled to infer from the succession of price increases
after 1985—when the prices for branded and generic cigarettes increased every
six months from $33.15 and $19.75, respectively, to $46.15 and 33.75—that
B&W’s below-cost pricing actually produced supracompetitive prices, with the
help of tacit collusion among the players… But even if that were not so clear, the
jury would surely be entitled to infer that B&W’s predatory plan, in which it
invested millions of dollars for the purpose of achieving an admittedly
anticompetitive result, carried a “reasonable possibility” of injuring
competition.233
What purpose did it serve to engage in the “difficult and demanding business” of
applying esoteric normative economic theories to reach pre-ordained conclusions justifying
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predatory conduct designed and intended to eliminate competition? Instead, the Court should
have let the jurors apply their instinctive norms of fairness by considering three additional
questions: 1) did the defendant (or defendants) compete unfairly?; 2) did the defendant(s) intend
to harm competition; 3) and if so, was competition harmed? It is abundantly clear from the jury’s
decision in Brooke Group that the answer to each of the three questions almost certainly would
have been in the affirmative.
3.

Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumb.234

In Weyerhaeuser, the Supreme Court once again overturned a jury finding of
predatory activities—this time in a monopolization case under Section 2 of the Sherman Act.
Plaintiff sawmill Ross-Simmons’ (R-S) antitrust theory was simple. R-S alleged “that
Weyerhaeuser drove it out of business by bidding up the price of sawlogs to a level that
prevented [R-S] from being profitable.”235 Following a nine-day trial, a civil jury agreed with RS. The district court instructed the jury that “[R-S] could prove that Weyerhaeuser’s bidding
practices were anticompetitive acts if the jury concluded that Weyerhaeuser ‘purchased more
logs than it needed, or paid a higher price for logs than necessary, in order to prevent [R-S] from
obtaining the logs they needed at a fair price.”236 The jury returned a $26 million verdict against
Weyerhaeuser, which was trebled to approximately $79 million.237
Holding that “[p]redatory-pricing and predatory bidding claims are analytically similar,”
the Court vacated the judgment for plaintiff and remanded the case with instructions to apply the
two-pronged Brooke Group standard. Consequently, R-S would need to prove: 1) “that the
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alleged predatory bidding led to below-cost pricing of the predator’s output”;238 and 2) “that the
defendant ha[d] a dangerous probability of recouping the losses incurred in bidding up input
prices through the exercise of monopsony power.”239 Once again, the Court ignored substantial
economic commentary, much less the lessons of history,240 showing that price predation can be a
deadly effective strategy for eliminating a pesky competitor or forcing it to raise its prices.241
Once again, applying a fairness standard, the jurors should have been asked three basic
questions: 1) did Weyerhaeuser compete unfairly?; 2) did Weyerhaeuser intend to harm
competition?; and 3) if so, was competition harmed by Weyerhaeuser’s unfair and
anticompetitive activities? Based on the jury’s findings, it seems almost certain that the jury
would have answered the questions in the affirmative. Consequently, the jury’s verdict for the
plaintiff should have been left in place.
B.

Applying Evolutionary Standards to Consumer Welfare False Positives

Ironically, the application of “consumer welfare” economics in antitrust cases not only
creates numerous dangerous “false negatives,” as discussed above, but “false positives,” as well.
As seen, consumer welfare economics frequently produces “false negatives” in cases alleging
predatory conduct by dominant firms under Section 2 of the Sherman Act, as well as the
Robinson-Patman Act. Paradoxically, those same “consumer welfare” economics generate false
positives in cases alleging collusion under Section 1 of the Sherman Act that pose no real
dangers to competition from an evolutionary perspective. Such a false positive was generated in
238
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FTC v. Superior Court Trial Lawyers Assn.242As is discussed below, application of an
evolutionary-based fairness/intent/competitive harm approach would have yielded a much
different and more rational outcome.
1.

FTC v. Superior Court Trial Lawyers Assn. (“SCTLA”)

SCTLA involved a group of private practice lawyers in the District of Columbia
who agreed to accept appointments under the District’s Criminal Justice Act (“CJA”) to
represent indigent criminal defendants.243 For many years, CJA lawyers voiced serious concerns
to the District of Columbia and its political leaders concerning the inadequacy of the low
compensation rates paid to CJA lawyers.244 Ultimately, a large percentage of the CJA lawyers
voted at an SCTLA meeting to stop signing up for new appointments until their fees were
increased.245 “On September 6, 1983, about 90% of the CJA regulars refused to accept any new
assignments.”246 Two weeks later, on September 20, 1983, Mayor Marion Berry recommended
legislation increasing CJA fees to $35/hour, and the DC council unanimously passed the bill.247
The CJA regulars began to accept new assignments the very next day.248
Ironically, as Justice Blackmun noted in his separate dissenting opinion, “public opinion
supported the boycott”; and DC officials and representatives “may have welcomed the
appearance of a politically expedient ‘emergency.’”249 Despite such strong public support and
the unanimous passage of new CJA legislation, the FTC saw its mission as protecting the
Chicago School’s “consumer welfare” standard. The FTC filed a complaint against the SCTLA
and four of its officers alleging that they had “entered into an agreement among themselves and
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with other lawyers to restrain trade by refusing to compete for or accept new appointments under
the CJA program…until the District of Columbia increased the fees offered under the CJA
program.”250 The FTC characterized the SCTLA’s activities as “a conspiracy to fix prices and to
conduct a boycott.”251 Although the FTC filed its complaint under Section 5 of the FTC Act,252
each of the tribunals that reviewed the conduct, including the ALJ, the FTC, the District of
Columbia, and the Supreme Court found it to be “a classic restraint of trade within the meaning
of Section 1 of the Sherman Act.”253 Ultimately, the Supreme Court found that the SCTLA had
conducted a per se illegal group boycott to enforce and implement a naked price-fixing
agreement that resulted in higher prices to consumers (the DC taxpayers).
The Court followed a classic “consumer welfare” economics line of reasoning. An
evolutionary fairness/intent/harm to competition analysis would likely have yielded an opposite
result. First, had the CJA lawyers really conspired to unfairly harm competition? The Court bent
over backwards to find that “[p]rior to the boycott CJA lawyers were in competition with one
another, each deciding independently whether and how often to offer to provide services to the
District at CJA rates.”254 But anyone who actually has accepted a CJA appointment in the
District of Columbia would find the notion of the lawyers competing for cases to be laughable.
First, CJA lawyers have no control over output, since the cases are generated by arrests. Second,
there is no fee competition, since the reimbursement rates are set by legislation, and CJA lawyers
cannot unilaterally change that. And third, no matter how many lawyers are accepting CJA cases
at any one time, the District of Columbia inevitably has to supplement their efforts through the
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Public Defender’s Office and pro bono appointments. Furthermore, the appointments are made
on a “first-come/first-serve basis.” So how did the CJA lawyers compete in any meaningful
sense?255 Furthermore in what evolutionary or practical sense did the CJA lawyers act unfairly?
The only possible way they could get the District to pass new legislation was through a political
boycott, which was encouraged by the Mayor and other city officials.256
Similarly, where was their intent to harm competition? Since the CJA lawyers were never
really competing in any meaningful or practical sense, how could they harm competition? And
where was the harm to the competitive process? As Justice Blackmun insightfully noted, the
District of Columbia “had the power to terminate the boycott at any time by requiring any or all
members of the District Bar—including the members of the SCTLA—to represent indigent
defendants pro bono.”257 It was well within the political and economic power of the District of
Columbia to keep its CJA rates at pre-boycott levels. Because of political pressure, however, the
people’s elected representatives unanimously chose not to.
Ultimately, the Court’s “consumer welfare” economic analysis resulted in an overly
technical, politically naïve, and economically frivolous application of Section 1 of the Sherman
Act. The “false positive” generated by a “consumer welfare” economic analysis could have been
avoided through a more practical and meaningful evolutionary fairness/intent/competitive harm
255
In classifying the CJA lawyers as classic economic competitors, the Court cited the Court of Appeals’ reasoning
that:
The Commission correctly determined the CJA regulars act as ‘competitors’ in the only sense that
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analysis. One can only wish that the FTC and the Courts would have spent the same time and
energy worrying about trying to stop competitively harmful predatory conduct by dominant
firms, as they spent on this frivolous protection of “consumer welfare.”258

IV.

CONCLUSION
Steady and unremitting efforts since the 1970s by neoclassical economic theorists to

excise fairness from the antitrust lexicon have been wildly successful. In many contemporary
American antitrust circles today, fairness is a dirty word and laughable idea. Consumer welfare
and allocative efficiency are the sole goals of contemporary American antitrust. The idea that
fairness should be part of the antitrust lexicon is considered naïve and foolish.
Fortunately, overwhelming evidence and findings from the fields of evolutionary biology
and behavioral economics are reopening the once closed “fairness versus welfare” debate in
antitrust. This development is timely and welcome, as “Chicago School” and “Post-Chicago”
consumer welfare economics have been fully field-tested and failed. The time is therefore ripe to
reassess issues of fairness in antitrust from an evolutionary perspective.
Evolutionary biologists and behavioral economists increasingly are appreciating and
demonstrating how fundamental and critical our sense of fairness has been to our long-term
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evolutionary and economic success. Throughout our evolutionary history, fairness has been
critical to our ability to work cooperatively and effectively in social groups, and to build stable
and lasting economic networks. In short, fairness counts.
Unfortunately, in eschewing norms of fairness in our antitrust analyses and theories, we
have moved away from our evolutionary heritage and are in danger of becoming “moral
zombies” and economic sociopaths. For antitrust ultimately to be meaningful and effective, we
must return to a system grounded in moral norms of fairness, and stop trying to make decisions
in a moral vacuum.
A workable antitrust fairness standard can be developed and applied by paying increased
attention and deference to evolutionary norms of fairness, intent, and competitive harm,
including injury to competitors from unfair and predatory acts by cartels, dominant firms, and
monopolies.259 It is therefore recommended that antitrust tribunals and regulators begin applying
an evolutionarily based fairness/intent/competitive harm analysis, instead of the biased,
outmoded, and dangerously ineffective economic consumer welfare norms currently in use. It is
further recommended that we start returning behavioral antitrust cases to jurors, who have
evolved the ability to critically evaluate and assess fairness and intent, and apply community
norms of morality.
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