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Abstract
Sovereignty confounds legal scholarship. The doctrinal definition of sovereignty does not
describe the real world, yet that definition dominates both the application of law and scholarly
debate. Robert Dahl’s empirical methodology, never before applied to sovereignty, yields at
least two insights. First, sovereignty does not consist of absolute control of everything, instead
sovereignty is the final control of some things. Second, many different entities possess
sovereignty; thus the sovereignty described in doctrinal international law is actually integrated.
Accepting the notion of integrated sovereignty allows international law to better describe the
empirical world, and positions international law to accommodate the needs of a changing world.
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Conclusion
Defining sovereignty presents legal scholars with many puzzles. Not least among the
puzzles is the fact that none of the current theories of sovereignty seems viable. Robert Dahl
faced a similar puzzle with the definition of “democracy”; traditional theories such as
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Madisonian or populist theories did little to explain or predict how democracy functions in the
real world. In his seminal A Preface to Democratic Theory Dahl introduced an empirical
approach to defining democracy: an analysis of the group of institutions referred to as
democratic in everyday speech for the purpose of finding common characteristics.1 Using this
approach, which he termed the descriptive method, Dahl developed a theory of polyarchical
democracy.2 Dahl’s theory, based on his empirical observations, “rank[s] among the most
formidable, influential, and enlightening versions of contemporary ‘revisionist’ democratic
theory.”3
Dahl’s methodology has been recognized by legal scholars: Bruce Ackerman notes that
Dahl “has contributed more to our empirical understanding of democratic institutions than any
political scientist of the twentieth century.”4 Nonetheless, while Dahl’s methodology earns
praise from legal scholars5 it is not emulated, and certainly has not been used to navigate the
puzzling terrain of sovereignty.
Doctrinal international law6 depicts sovereignty as absolute control over every issue and
object within a sovereign’s jurisdiction. While this notion of sovereignty has provoked criticism,
1

ROBERT A. DAHL, A PREFACE TO DEMOCRATIC THEORY 63 (1956).
Id. at 74; see id. at 75-81 (explaining polyarchical democracy). Dahl also used what he termed
the method of maximization, which prescribes a goal to be obtained and the political conditions
necessary to achieve that goal. Id.at 63; see id. at 2 (explaining methods and how they relate to
one another).
3
Richard W. Krouse, Polyarchy and Participation: The Changing Democratic Theory of Robert
Dahl, 14 POLITY 441, 441 (1982).
4
Bruce Ackerman, The New Separation of Powers, 113 HARV. L. REV. 633, 646 n.21 (2000).
5
See, e.g., Steven P. Croley, Theories of Regulation: Incorporating the Administrative Process,
98 COLUM. L. REV. 1, 32 n.73 (1998) (“Pluralism's main contributors included Robert Dahl, who
provided empirical support for pluralism's descriptive claims . . .”); Michael J. Gerhardt, The
Limited Path Dependency of Precedent, 7 U. PA. J. CONST. L. 903, 993 n.359 (2005) (discussing
Dahl’s empirical analyses); Mark D. Rosen, The Surprisingly Strong Case for Tailoring
Constitutional Principles, 153 U. PA. L. REV. 1513, 1594 (2005) (referring to Dahl’s empirical
work as support for Neil Komesar’s two-force model of politics).
6
This paper specifically addresses sovereignty as a legal construct. A polity acting outside of
the rules of law could possibly impose itself on others while ignoring the entreaties of the
international community; such behaviors are better analyzed through the lens of international
relations or political science. Realist schools of international relations have a surprisingly
complex relationship with international law, as does the study of power. See Richard H.
Steinberg & Jonathan M. Zasloff, Power and International Law, 100 AM. J. INT’L L. 64, 70-86
(2006) (describing those relationships). Nonetheless, the study of international law remains just
as interesting and provides fruitful insights.
2

it retains vitality in international use, and remains the cornerstone of international law. This
paper discusses that vitality,7 but also demonstrates that sovereignty is a human artifact rather
than a natural condition, and that historical conditions rather than inevitable forces created the
iteration of sovereignty that dominates international law.8
This paper applies Dahl’s empirical methodology to that traditional concept of
sovereignty. Specifically, the paper examines the sovereignty of the United States, which is
commonly and correctly considered to possess sovereignty.9 An analysis reveals that, in fact, the
United States does not conform to traditional notions of sovereignty. The lapses found, however,
are not those described in contemporary criticisms of sovereignty; those criticisms spring from
the control exerted over sovereigns by the international regime. An empirical analysis, however,
reveals that as a structural, legal matter the United States has never possessed absolute control,
and in fact shares control with a number of other polities. Further empirical examination finds
that this is true of many polities considered sovereign both in the vernacular and as a legal
matter.10 From this, at least two insights emerge. First, sovereignty does not consist of absolute
control over everything but rather final control over something. Second, the absolute control
described in traditional international law does not reside in one polity, but instead can be found
in the integration of several entities.
Integrated sovereignty allows for a much better description of the world and of the legal
constructs that exist within that world.11 Integrated sovereignty also describes relationships that
confound doctrinal international law.12 Integrated sovereignty, therefore, rescues sovereignty
from those who would see it banished from legal thought, and provides a coherent means
through which international law can retain its relevance in a changing world.
1. The Theory of Sovereignty

7

See infra notes 14-46 and accompanying text.
See infra notes 47-71 and accompanying text.
9
See infra notes 77-111 and accompanying text.
10
See infra notes 112-123 and accompanying text.
11
See infra notes 162-168 and accompanying text.
12
See infra notes 174-209 and accompanying text.
8

Sovereignty has long been conceived of as absolute control over everything that occurs
within the jurisdiction of the sovereign, brooking no outside interference.13 Black’s Law
Dictionary describes sovereignty as
supreme, absolute, and uncontrollable power . . ., supreme political authority; the
supreme will; . . . the self-sufficient source of political power from which all
specific political powers are derived; . . . the power of regulating . . . internal
affairs without foreign dictation . . ..14
The very words in this definition – supreme, absolute, uncontrollable, all specific political
powers, and so forth – reflect starkly absolutist attitudes toward sovereignty. Indeed, doctrinal
international law is built upon an absolutist concept of sovereignty.15 The absolutist definition of
sovereignty has become a favored punching bag of legal scholars and political scientists.16
Nonetheless, it retains vitality as the definition used in both local and international tribunals.
Moreover, even whilst decrying it, scholars reinforce the concept.
The absolutist concept has a long and hoary history in tribunals constituted under
international law. In the Island of Palmas case, the tribunal made repeated reference to
sovereignty and posited that “[t]he development of the national organisation of States during the
last few centuries and, as a corollary, the development of international law, have established this
principle of the exclusive competence of the State in regard to its own territory in such a way as
to make it the point of departure in settling most questions that concern international relations.”17
This principle retains its vitality in international tribunals to this day.18

13

FRANCIS HARRY HINSLEY, SOVEREIGNTY 26 (1966).
BLACK’S LAW DICTIONARY 1430 (8th ed. 2004).
15
See Leila Nadya Sadat & S. Richard Carden, The New International Criminal Court: An
Uneasy Revolution, 88 GEO. L.J. 381, 458 (2000) (referring to absolute sovereignty as “the most
sacred of international law principles”).
16
See RICHARD N. HAASS, THE OPPORTUNITY: AMERICA’S MOMENT TO ALTER HISTORY’S
COURSE 41 (2005) (suggesting that absolute sovereignty does not exist and suggesting that a
contractual approach “that recognizes the obligations and responsibilities” as well as privileges
of statehood); STEPHEN KRASNER, SOVEREIGNTY: ORGANIZED HYPOCRISY 3 (1999) (stating that
as a functional matter sovereignty has never existed).
17
Island of Palmas (U.S. v. Neth.), 2 R.I.A.A. 829, 838 (Perm. Ct. Arb. 1928).
18
Steven R. Ratner, Land Feuds and Their Solutions: Finding International Law Beyond the
Tribunal Chamber, 100 AM. J. INT’L L. 808, 810 (2006) (“the guiding principle remains that set
nearly eighty years ago in the Island of Palmas case”).
14

United States courts also have long used the concept as memorialized in Black’s Law
Dictionary. Although it did not make reference to Black’s, the opinion in The Schooner
Exchange versus M’Fadden bulges with references to the “perfect equality and absolute
independence of sovereigns” and the “full and absolute territorial jurisdiction . . . of every
sovereign.”19 The Schooner Exchange continues to resonate in discussions of sovereignty in this
country.20
Perhaps the most well known local use of the doctrinal use of the absolutist definition in
recent time occurred in the cases testing the powers of and constraints on the United States
federal government in the Guantanamo Naval Station on the island of Cuba. In its consideration
of whether the United States exercises sovereignty over the base, the court of first impression
immediately turned to Black’s Law Dictionary and its absolutist definition.21 The Guantanamo
courts took a convoluted journey over and around the concept of sovereignty, but the starting
point of their journey was the absolutist definition.22
In the less-publicized but equally convoluted – and troubling – Lara case,23 the United
States Supreme Court wrestled as it so often has with the issue of Indian sovereignty.24 In his
19

The Schooner Exchange v. M’Faddon, 11 U.S. (7 Cranch) 116, 136 (1812). The Court
forcefully states:
The jurisdiction of the nation within its own territory is necessarily exclusive and
absolute. It is susceptible of no limitation not imposed by itself. Any restriction
upon it, deriving validity from an external source, would imply a diminution of its
sovereignty to the extent of the restriction, and an investment of that sovereignty
to the same extent in that power which could impose such restriction.
Id.
20
See Peter J. Smith, States as Nations: Dignity in Cross-Doctrinal Perspective, 89 VA. L. REV.
1, 86-87 (2003).
21
Gherebi v. Bush, 352 F.3d 1278, 1296 n.21 (9th Cir. 2003).
22
See Kal Raustiala, The Geography of Justice, 73 FORDHAM L. REV. 2501, 2535-2543 (2005)
(discussing the sovereignty of the Guantanamo Naval Station in context of the Gherebi case);
The Supreme Court, 2004 Term – Leading Cases, 118 HARV. L. REV. 396 (2004) (discussing the
Guantanamo cases).
23
United States v. Lara, 541 U.S. 193 (2004).
24
See Philip P. Frickey, (Native) American Exceptionalism in Federal Public Law, 119 HARV. L.
REV. 431 (2005) (discussing Lara and tribal sovereignty); Eric Wolpin, Answering Lara’s Call:
May Congress Place Nonmember Indians Within Tribal Jurisdiction Without Running Afoul of
Equal Protection or Due Process?, 8 U. PA. J. CONST. L. 1071 (2006) (discussing the case and
the questions of tribal sovereignty raised therein).

concurrence to the majority opinion, Justice Stevens turned immediately to the absolutist
definition found in Black’s Law Dictionary.25 While the journey taken by the Court through the
question of sovereignty is again convoluted, the absolutist definition again continued to
demonstrate its vitality.
State courts too have turned to the stark definition found in Black’s Law Dictionary when
dealing with the question of the relationship between Indian sovereignty and that of the United
States. The Supreme Courts of both Montana26 and Wisconsin27 made direct and immediate use
of Black’s absolutist definition of sovereignty. Similarly, the Supreme Court of Ohio has turned
to the same absolutist definition, on more than one instance, in determining whether domestic
political subdivisions are sovereign or are entitled to sovereign immunity.28
It cannot be argued that the absolutist concept of sovereignty was used only by premodern courts. 29 Most of the cases used as illustrations of its use were decided in the last
decade. Courts continue to use the absolutist definition found in Black’s: the Eastern District of
New York, dealing with a novel argument that for tax purposes the federal government does not
possess sovereignty over the territory of the fifty states, made immediate and definitive reference
to Black’s Law Dictionary for purposes of establishing the definition of sovereignty.30 Clearly,
in the actual application of laws and rendering of decisions, the concept of sovereignty
memorialized in Black’s retains a great deal of vitality within the United States.
The United States is not alone. Local courts throughout the world use the definition
found in Black’s, or a similar absolutist definitions. The Supreme Court of South Wales, for
example, relied on a definition of sovereignty as a government “not itself subject to any

25

Lara, 541 U.S. at 218 (Stevens, J., concurring).
Confederated Salish & Kootenai Tribes v. Clinch, 336 Mont. 302, 310 (2007).
27
Sturdevant v. State, 76 Wisc. 247, 253 (1977).
28
Butler v. Jordan, 92 Ohio St.3d 354, 372 (Ohio 2001); Gladon v. Greater Cleveland Regional
Transit Auth., 75 Ohio St.3d 312, 333 (Ohio 1996).
29
Obviously, of course, courts of old did use the absolutist definitions found in dictionaries. See,
e.g., The Lucy H, 235 F. 610, 614 (N.D. Fla. 1916) (using “standard dictionaries” to find that a
sovereign is the “supreme power”).
30
United States v. Webb, 100 A.F.T.R.2d (RIA) 6290, *8 n.3 (E.D. NY 2007).
26

government.”31 Similarly, The High Court of Canada, in the ongoing prosecution of Lawrence
Hape, has repeatedly used an absolutist definition.32
Ironically, the definition found in Black’s retains great vitality in the debate among legal
scholars.33 A vibrant debate exists among legal (and political science) scholars as to whether
sovereignty continues to exist or have relevance in the twenty-first century. Richard Steinberg
summarizes the manners in which the traditional, absolutist concept of sovereignty expresses
itself jurisprudentially:
Legal sovereignty implies that each state has the legal competence to, inter alia,
participate in the international system on an equal footing with other states,
conclude treaties on the basis of consent, exclude other states from interfering in
its internal affairs, govern the affairs of its domestic territory, and control its
borders. The state so conceived is seen as the central global actor by lawyers in
most international organizations and ministries of foreign affairs, defense, and
trade.34
In other words, the state is the sole international actor and as such is inviolate by other
international actors. Kalypso Nicolaidis and Joyce Tong just as succinctly summarize the
contestation of the traditional notion:

31

Tse Chu-Fai v. Governor of the Metropolitan Reception Centre, 150 A.L.R. 566 (S. Ct New S.
Wales 1997).
32
Regina v. Hape, [2007] S.C.J. No. 26, slip op. at 54.
33
See, e.g., M. Benjamin Cowan, Venue for Offshore Environmental Crimes: The Seaward
Limits of the Federal Judicial Districts, 49 VAND. L. REV. 825, 833 n.31 (1996) (using Black’s to
distinguish sovereignty from jurisdiction); Anna Gelpern, The View from the Academy: Building
a Better Seating Chart for Sovereign Restructurings, 53 EMORY L.J. 1115, 1124 (2004) (using
Black’s to define sovereignty but noting that sovereign immunity is no longer absolute); Andrea
Kupfer Schneider, Getting Along: The Evolution of Dispute Resolution Regimes in International
Trade Organizations, 20 MICH. J. INT’L L. 697, 730 & n.131 (1999) (using Black’s to provide the
“classic definition” of sovereignty in a discussion of issues raised when a sovereign joins an
international organization); Andrew L. Strauss, Beyond National Law: The Neglected Role of
the International Law of Personal Jurisdiction in Domestic Courts, 36 HARV. INT’L L.J. 373, 404
& n.111 (1995) (using Black’s to demonstrate that sovereignty “denotes supreme and absolute
political power”); Paul M. Sullivan, Customary Revolutions: The Law of Custom and the
Conflict of Traditions in Hawai’i, 20 HAWAII L. REV. 99, 150 (1998) (using Black’s to
demonstrate a “fairly well-established concept”); Dagmar Thorpe, Sovereignty, A State of Mind:
A Thakiwa Citizen’s Viewpoint, 23 AM. INDIAN L. REV. 481, 481 (1999) (using Black’s and
noting that “[s]overeignty is an Anglo-European definition which is now applied to Native
American tribes”).
34
Richard H. Steinberg, Who Is Sovereign?, 40 STAN. J. INT’L L. 329, 329 (2004).

Powerful states have never had a “hands-off” approach to other states’ actions
within the confines of their territorial borders. International organizations have
long been in the business of managing such conditionality in every domain. What
is new, however, is not the very partial and asymmetric constraining of states by
each other, but the emergence of new subjects of international law.35
In other words, the traditional notion of an inviolate state is under pressure from above – that is,
from other states and more recently from international organizations. This observation allows
Jeffrey Walker to conclude that
the post-Westpahalian idea is that: 1) what a sovereign does to his own people
isn't necessarily his own business – and other states may rightfully intervene
under certain conditions; 2) non-state entities such as international organizations,
regional alliances, and non-governmental organizations have a place at the
international table; and 3) there are some universally applicable ideas that no one
gets to reject, such as the inherent right of persons to fundamental human rights,
the right of peoples to self-determination, and perhaps the right of everyone to
democratic governance and environmental protection.36
This critique of sovereignty is interesting for two reasons. First, it opens the door to the
possibility that sovereignty is divisible. Sovereignty has traditionally been thought of as
indivisible: “the conception of a divisible sovereignty is contrary to logic and politically
unfeasible.”37 Breaking up states’ monopoly as international actors by giving international
organizations international standing creates a puzzle: from whence came their sovereignty?38
The accepted answer seems to be that nations have “sliced” off some portion of their sovereignty
and conveyed it to those organizations or otherwise infused it into international order.39 Perhaps
35

Kalypso Nicolaidis & Joyce L. Tong, Diversity or Cacaphony: The Continuing Debate Over
New Sources of International Law, 25 MICH. J. INT’L L. 1349, 1354 (2004)
36
Jeffrey K. Walker, The Demise of the Nation-State, the Dawn of New Paradigm Warfare, and
a Future for the Profession of Arms, 51 A.F. L. REV. 323, 325 (2001).
37
HANS J. MORGENTHAU, POLITICS AMONG NATIONS: THE STRUGGLE FOR POWER AND PEACE
320 (5th ed. 1973); see Tayyab Mahmud, Migration, Identity, & the Colonial Encounter, 76 OR.
L. REV. 633, 676 (1997) (“Modern political discourse dictated that while a state might be
divided, sovereignty was indivisible.”). Morgenthau himself argued that in the modern political
context the absolutist definition of sovereignty was obsolete and that sovereignty was nothing
more than the effective representation and advocacy for a nation’s interests in the international
arena. Paul L. Joffe, The Dwindling Margin for Error: The Realist Perspective on Global
Governance and Global Warming, 5 RUTGERS J.L. & PUB. POL’Y 89, 104 (2007).
38
MORGENTHAU, supra note 37, at 325 (“[W]hat experience shows to be irreconcilable under the
conditions of modern civilization – national sovereignty and international order.”).
39
B.S. Chimni, A Just World Under Law: A View From the South, 22 AM. U. INT’L L. REV. 199,
203 (2007) (“The slice of sovereignty that is parted with today finds a non-territorial home. The

the most prominent recent advocate of this school of thought is John Jackson, who agrees that
sovereignty is control but suggests that in the modern world control is allocated between nations
and international organizations.40
The observation that nations may be constrained by their international obligations as
embodied in international organizations and international norms leads to a second interesting
reaction. Thomas Hobbes believed that “[e]ither a state is sovereign, in which case it cannot be
bound by any law higher than its own, or it is bound by law, in which case it ceases to be
sovereign.”41 Many modern scholars continue this all-or-nothing conceptualization of
sovereignty; any breach punctures it like a balloon and it collapses.42 Thus, because (under
certain circumstances) the law of the European Union trumps that of constituent nations, Ian
Ward may confidently proclaim “the end of sovereignty.”43
A cacophony of voices proclaims the end of sovereignty and the sovereign state.44 David
Jacobsen suggests that the “classical framework of state sovereignty, national self-determination

ideas of federation and a Global State are embodied in a collective of international institutions
and formal and informal global social networks.”);Winston P. Nagan & Craig Hammer, The New
Bush National Security Doctrine and the Rule of Law, 22 BERKELEY J. INT’L L. 375, 429 (2004)
(“The implication is that sovereignty is divisible; some facets of sovereignty cannot trump the
concept of international obligation and some preserve sovereign autonomy over matters
essentially within the domestic jurisdiction of a state.”). Although Morgenthau adopts a more
realist approach, he concedes that the notion of “divisibility of sovereignty makes it intellectually
feasible to reconcile . . . what logic proves to be incompatible.” MORGENTHAU, supra note 37, at
325.
40
John H. Jackson, Sovereignty-Modern: A New Approach to an Outdated Concept, 97 AM. J.
INT’L L. 782, 794 (2003); see Vaughan Lowe, Book Review, 101 AM. J. INT’L L. 234, 236
(2007) (criticizing Jackson’s arguments).
41
John P. Humphrey, On the Foundations of International Law, 39 AM. J. INT’L L. 231, 233
(1945).
42
See, e.g, NEIL MACCORMICK, QUESTIONING SOVEREIGNTY: LAW, STATE AND NATION IN THE
EUROPEAN COMMONWEALTH vi (1999); Paul Schiff Berman, Global Legal Pluralism, 80 S. CAL.
L. REV. 1155, 1208 (2007); Yishai Blank, The City and the World, 44 COLUM. J. TRANSNAT’L L.
875, 883 (2006).
43
Ian Ward, The End of Sovereignty and the New Humanism, 55 STAN. L. REV. 2091, 2092
(2003); see also KRASNER, supra note 16, at 3 (stating that as a functional matter sovereignty has
never existed).
44
See, e.g., DAVID J. ELKINS, BEYOND SOVEREIGNTY: TERRITORY AND POLITICAL ECONOMY IN
THE TWENTY-FIRST CENTURY (1995); Paul Schiff Berman, From International Law to Law and
Globalization, 43 COLUM. J. TRANSNAT’L L. 485, 523-530 (2005).

and the nation state is crumbling in the core of the world order.”45 Stephen Krasner proclaims
sovereignty nothing more than “organized hypocrisy.”46 What is most remarkable about these
observations is that even as they expound upon the irrelevance of sovereignty, they continue to
define it in absolutist terms – indeed, their proclamations of the end of sovereignty depend on an
absolutist definition of sovereignty. Four hundred years after Liebniz, the absolutist conception
of sovereignty dominates scholarly discourse.
A different, and less obvious point missed in the criticism of sovereignty has little to do
with the vitality of the traditional notion of sovereignty, but has a great deal of relevance to this
paper. The critiques of the traditional notion of sovereignty revel in active infringements
sovereignty, usually by stronger nations or by international organizations. They fail to realize
that an examination of the entire structure of entities considered to be sovereign may yield
greater insights into the nature of sovereignty. This paper attempts to address both of those
failures. First, however, the paper examines the source of the traditional notion of sovereignty in
order to demonstrate the arbitrary nature of the European emphasis on the monopoly of the State
when considering sovereignty.
2. The Source of the Traditional Notion of Sovereignty
Sovereignty is a legal construct rather than an innate part of human nature. It is
important to understand that, as an empirical matter, this concept of sovereignty is a historical
accident rather than an inevitable structure; it does not describe the full range of possibilities, and
– most importantly – it does not accurately describe the real world. The latter observation will
be discussed in the next section; this section examines the roots of the traditional notion of
sovereignty.
2.1. Sovereignty is a Historical Accident

45

David Jacobson, Conclusion to The Global Future, in OLD NATIONS, NEW WORLD:
CONCEPTIONS OF WORLD ORDER 212, 217 (David Jacobson ed., 1994).
46
KRASNER, supra note 16, at 3.

The predominant contemporary theory of international law traces its philosophical roots
to Aristotle, its primary assumptions regarding international actors to the Treaty of Westphalia,
and its principle tenets to Grotius and Leibniz.47 The complexity of any school of thought defies
simple explanation;48 nonetheless, put simply traditional international law positions itself as a set
of rules through which sovereign nations interact with one another.49 Nations hold a near
monopoly on sovereignty, with – as mentioned previously – some recognition of international
organizations created by those nations.50 Thus, it could be said that “international law is the law
of nations.”51
European international law’s preoccupation with sovereignty, however, is more a
historical accident than a discovery of an immutable truth.52 Indeed, Grotius, who most credit
with the first modern compilation of western international rules in De Jure Belli ac Pacis Libri
Tres,53 did not concern himself with the nature the international actor.54 That task was

47

See JOSEPH G. STARKE, INTRODUCTION TO INTERNATIONAL LAW 7-14 (9th ed. 1984).
Slaughter cautions against oversimplifying the corpus of traditional international law. AnneMarie Slaughter, Interdisciplinary Approaches to International Economic Law: Liberal
International Relations Theory and International Economic Law, 10 AM. U.J. INT’L L. & POL’Y
717, 727 (1995).
49
See LOUIS OPPENHEIMER, INTERNATIONAL LAW 20 (4th ed. 1928) (stating that nations are the
actors in international law).
50
See Kal Raustiala, Sovereignty and Multilateralism, 1 CHI. J. INT’L L. 401, 415 (2000) (stating
that nations have ceded some place in international law to international organizations).
51
Egon Guttman, The Concept of Neutrality Since the Adoption and Ratification of the Hague
Neutrality Convention of 1907, 14 AM. U. INT’L L. REV. 55, 58 (1998).
52
See PHILLIP ALLOTT, EUNOMIA: NEW ORDER FOR A NEW WORLD 249 (1990) (“The
misconceiving of international society as a system of closed sovereignties, externalized statesystems, undemocratized and unsocialized, spread throughout the world.”).
53
See Hessel E. Yntema, The Comity Doctrine, 65 MICH. L. REV. 9, 20 (1966).
54
See Hersch Lauterpacht, The Grotian Tradition in International Law, 23 BRIT. Y.B. INT’L L. 1,
21-22 (1946) (“The significance of the law of nature in [Grotius’] treatise is that it is the everpresent source for supplementing the voluntary law of nations, for judging its adequacy in the
light of ethics and reason, and for making the reader aware of the fact that the will of states
cannot be the exclusive or even, in the last resort, the decisive source of the law of nations.”).
Thomas Hobbes is also sometimes credited with contributing to the intellectual roots of modern
European international law, even though he himself did not believe in international law.
Precisely because he did not believe in international law he also did not concern himself with the
nature of international actors: “[law] neither makes the sovereign, nor limits his authority; it is
might that makes the sovereign, and law is merely what he commands. Moreover, since the
power that is the strongest cannot be limited by anything outside itself, it follows that
sovereignty must be absolute and illimitable.” THOMAS HOBBES, LEVIATHAN ch. xvii (1651),
48

undertaken by Grotius’s intellectual descendant Gottfried Wilhelm Leibniz, a diplomat for and
advisor to various rulers of German principalities;55 Leibniz spent his life balancing the
overarching rule of the Holy Roman Empire against the independence of his employers.56 Of
necessity Leibniz found his employers to be sovereigns and the polities they ruled to be
legitimate international actors.57 Samuel Pufendorf, who followed Leibniz, also wrestled with
the need to legitimize independent states as they freed themselves from the weakened Holy
Roman Empire.58 He posited that independent states “and supreme sovereignty come from God
as the author of natural law,”59 thus providing a foundation upon which the independent states
could place themselves on equal footing with the empire – an argument based on their divine
right to international personhood. The concepts born of the exigencies of Leibniz and Pufendorf
became dogma as generations of international legal scholars – from Wolff through Vattel and
Kant to Kelsen – preoccupied themselves with this conception in international legal personhood

cited in J.L. BRIERLY, THE LAW OF NATIONS: AN INTRODUCTION TO THE INTERNATIONAL LAW OF
PEACE 12 (Sir Humphrey Waldock ed., 6th ed. 1963); see Jared Wessel, Judicial Policy-Making
at the International Criminal Court: An Institutional Guide to Analyzing International
Adjudication, 44 COLUM. J. TRANSNAT’L L. 377, 435 (2006) (noting Hobbes belief that there was
no authority binding sovereigns).
55
JANNE ELISAPETH NIJMAN, THE CONCEPT OF INTERNATIONAL LEGAL PERSONALITY: AN
INQUIRY INTO THE HISTORY AND THEORY OF INTERNATIONAL LAW 29 (2004) (stating that Leibniz
was the first writer to us the term “international legal person” and noting that he was an
intellectual successor to Grotius and Hobbes).
56
E.J. AITON, LEIBNIZ: A BIOGRAPHY (1985); see Carl Friedrich, Philosophical Reflections of
Leibniz on Law, Politics and the State, in LEIBNIZ: A COLLECTION OF CRITICAL ESSAYS, 47, 4751 (Harry Frankfurt ed., 1972) (discussing the historical and intellectual background of Leibniz’s
work). The same, of course, was true of Grotius. See B.S. Chimni, A Just World Under Law: A
View From the South, 22 AM. U. INT’L L. REV. 199, 202 (2007) (noting that “Grotius was a
genius, but also a product of his times”).
57
See NIJMAN, supra note 55, at 36-38 (discussing the relationship between Leibniz’s occupation
and his writings on international law).
58
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and developed rules for interaction between those international persons.60 Pufendorf’s claim of
absolute, divinely based sovereignty became the foundation for the absolute sovereignty of the
nation state.
The concept of the European state and its concomitant sovereignty was crafted in Europe
to resolve European issues. It spread, however, to the rest of the world during the European
period of colonization and occupation. As Antony Anghie notes:
The universalization of international law was principally a consequence of the
imperial expansion that took place towards the end of the “long nineteenth
century.” . . . By 1914, after numerous colonial wars, virtually all the territories
of Asia, Africa, and the Pacific were controlled by the major European states,
resulting in the assimilation of all these non-European peoples into a system of
law that was fundamentally European in that it derived from European thought
and experience.61
Other systems did, however, order the relationships among polities differently than did postWestphalian Europe. Their existence refutes any belief that the current version of international
law represents a universal human impulse.
.
2.2. The Traditional Notion of Sovereignty has not Been the Only Iteration
Although international law treats doctrinal sovereignty as the only method of ordering
relationships among polities, other methods have existed in other places in other times. Law
rooted in Vedic principles relies on Dharma rather than on consensus, thus forgoing the need for
absolute equality among polities.62 Similarly, “Islamic law, and hence Islamic international law,
simply holds a different conception of law than does Western law, and hence public international
60
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law. . . . Islamic law draws its legitimacy from God, not from agreement. Therefore Islam
cannot adduce consent, as does public international law, as the justification for public order.”63
Chinggis Khan and his successors, during the long period of pax mongolica, created an
elaborate system for ordering relations among polities. Some of Chinggis’s innovations retain
vitality to this day; for example, the principle of diplomatic immunity.64 Absolute sovereignty,
however, had no place in the Ikh Yasa – the great law spread throughout the area of Mongolian
hegemony.65 The autonomy and individuality of polities was respected, but polities were
ordered hierarchically, with some superior to others and all respectful in some manner to
Mongolia.66
Hierarchical systems, sometimes called vassal systems, existed throughout Asia.67 These
systems differed a great deal from the system founded by Liebniz and Pufendorf.68 While these
systems generally respected the autonomy of discrete polities, a great variety of polities existed
and were arranged in hierarchies.69
Africa too was marked by variety. It is impossible to identify a dominant scheme for
ordering relationships among polities; it can be noted that the various methods differed from the
rules of international personhood and sovereignty that exist today.70
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None of these systems survive today. Each was ground to dust or overwhelmed during
the European period of colonization and occupation. Christopher Blakesley states:
The international law of today does not show distinct linkages to ancient Oriental
and African practices. Even the modern descendants of very old Oriental cultures
accept international law as the product of Western evolution. Ignorance and
neglect in the West of the history of law and related institutions in the East
constitute the most likely explanation of this omission. Scholars in some of the
modern States that have evolved from the Oriental historical matrix sometimes
chide the West for this inattention and threaten (usually mildly) to set the matter
aright sometime. New States in Africa sometimes are heard in similar vein.71
The past is not the only source of different conceptions; recent theories of international law
based on other intellectual paradigms offer alternatives to the post-Westphalian European
concept of sovereignty. These include ideas propounded by socialist systems72 or by critical
legal studies.73 As with differing views from the past, however, these conceptualizations have
had nowhere near the influence of the dominant theory of international law.74
This paper does not argue for the superiority of one system of ordering relationships over
all others. Rather, the past is brought up to illustrate a point: the traditional notion of
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sovereignty does not reflect an innate human impulse but instead reflects the conditions and
exigencies of the period and place of its birth.
3. The Traditional Concept of Sovereignty Does Not Describe the Real World
As mentioned, many social scientists decree that sovereignty does not exist because the
perfect and exclusive autonomy described in the doctrinal definition of sovereignty is infringed
in the real world by rules protecting other nations. In a sense, these criticisms are somewhat
overblown – it should be no more perplexing that absolute sovereignty is bounded by the
obligation not to infringe on the sovereignty of other sovereigns than it is that individuals’
liberties are bounded by the obligation not to infringe upon the liberties of other individuals.75
The real shortcoming of such criticism, however, is that it only includes the failure of the
traditional notion of sovereignty to account for constraints imposed on sovereigns by other
international actors or norms. The criticism does not, therefore, address the underlying structure
of sovereigns or the fundamental soundness of the definition found in Black’s Law Dictionary.
Robert Dahl’s descriptive method suggests that a more holistic examination of
sovereignty could yield useful insights. The United States presents a fruitful subject for
examination. The United States is useful not because it is superior to or more worthy of study
than other sovereigns, but instead because its structure encompasses a variety of relationships
and arrangements.76
3.1. The United States
The United States as a nation claims sovereignty.77 Indeed, sovereignty comprises an
essential component of the United States’ identity. As Attorney General Homer Cummings
argued before the United States Supreme Court, “That the United States of America is a
75
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sovereign nation and possesses the essentials of sovereignty has been repeatedly declared by this
Court. This of necessity must be so.”78 The United States should therefore, under the notion of
sovereignty memorialized in Black’s and celebrated/calumniated in scholarly debate, exercise
absolute control as a legal matter over everything that occurs within its physical territory and
should suffer no constraints from without.79 At most, the United States should be bound only by
international norms and by obligations attached to pertinent international organizations. Scrutiny
of the structure of the Unites States, however, indicates that this is not true. Control and
authority exhibit far more complex structures.
As a physical entity, the United States consists of the forty-eight contiguous states as well
as the states of Alaska and Hawaii, the District of Columbia, the Commonwealths of Puerto Rico
and the Northern Mariana Islands, the Territories of American Samoa, Guam, and the U.S.
Virgin Islands, and the insular possessions of Baker Island, Howland Island, Jarvis Island,
Palmyra Atoll, Johnston Island, Kingman Reef, Midway Islands, Wake Island, and Navassa
Island.80 Within this sovereign territory of the United States, the United States possesses varying
degrees of control and occasionally suffers outside dominion not at all in keeping with the
definition of sovereignty.
Perhaps the most bewildering overlapping sovereignty is that of the five hundred and
sixty-one81 Indian82 tribal governments that claim and are recognised to have sovereignty.83 The
Commerce Clause of the Constitution of the United States recognizes the unusual status of the
78
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Tribes, describing them as something different than foreign nations but also different than
constituent states.84 The relationship between the United States and the Indian Tribes has
undergone constant and varying change. Chief Justice Marshall described Indian Tribes as
“dependent domestic nations” subject to a great deal of control by the federal government.85
Only a year later, the Chief Justice and the Court recognized that the Indian Tribes were
independent nations prior to conquest by the United States, and that they retained rights
independent of the sovereignty of the United States.86 Indeed, throughout the convoluted history
of jurisprudence regarding the Indian Tribes, courts have consistently recognized that as a legal
matter the Tribes retain some degree of control independent of and unassailable by the United
States.87 Although poorly defined, the legal relationship between the United States and the
Indian Tribes clearly does not fit within the legal definition of sovereignty. This is not a matter
of a single polity allocating powers and responsibilities among its constituent parts – from its
inception the United States has respected the remnants of sovereignty left to the nations
incorporated into its expanding territory.
The nations indigenous to the mainland were not, of course, the only nations conquered
by the United States. In 1893 the United States occupied the Kingdom of Hawaii in reaction to a
constitution proposed by Queen Lili’uokalani.88 A U.S.-controlled provisional government
84
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applied for annexation to the United States, which – even though President Cleveland called the
overthrow of the Queen an act of war – did annex the territory.89 The United States has since
apologized for the act of aggression against an independent nation,90 and the United Nations
continues to consider the status of that once recognised Pacific nation within the United States.91
What that status ultimately may be cannot be foreseen, but it is entirely possible that it, like the
status of the Indian Tribes on the mainland, will not fit within the definition of sovereignty.92
The Pacific Ocean holds other contradictions to the accepted definition of sovereignty.
For almost forty years after the Second World War, the United States administered four regions
of the Pacific as a trustee authorised by the United Nations, and exercised full authority over
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these regions that were not part of the United States.93 Three of those regions have become
“independent” nations whose actions with respect to the United States (as are those of the United
States with respect to those nations) are bounded by a Compact of Free Association between
each and the United States.94 The Compact entered into by Palau illustrates these boundaries. It
declares that “the entry of their Government into this Compact of Free Association by the people
of Palau constitutes an exercise of their sovereign right to self-determination”95 – the compact is
a foundational structural document. The Compact delineates many rights and responsibilities
among the two polities; most interestingly it allocates to the United States responsibility for
security and defence and prohibits Palau from inviting onto its territory any foreign militia other
than that of the United States and from taking any action that the United States deems
“incompatible with its authority and responsibility for safety and defence.”96 While the Compact
itself may be terminated by Palau, the restrictions on Palau with respect to security and defence
cannot be terminated for fifty years.97 Palau’s structure, its inception, allows another country to
constrain its actions, even if Palau vehemently objects, for a period of fifty years. The United
Nations considers compacts of free association in general to encompass transitory states between
colony or protectorate status and sovereignty.98 Nonetheless, and in spite of the fact that the
compacts of free association give the United States considerable control within these polities,
these former regions of the Trust Territory – Palau, the Marshall Islands, and the Federated
States of Micronesia – are considered fully sovereign members of the United Nations.99
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The fourth region in the former Trust Territory of the Pacific Islands became a
Commonwealth of the United States. The Covenant between the United States and the Northern
Mariana Islands, under the auspices of the United Nations, provides for self-governance by the
Commonwealth and allows the Commonwealth to overrule any federal legislation that it
considers to not be in conformance with the Covenant; changes to the Covenant require approval
of both the United States and the Commonwealth.100 Joseph Horey (approvingly) notes the
contradiction between this arrangement and the traditional notion of sovereignty: “has not the
power of government been vested in two different places at once?”101 As is the case with the
Indian Tribes, courts have difficulty interpreting this odd permutation of sovereignty but
recognise it as something other than under the absolute control of the United States.102
The bridge between the Pacific and the Atlantic Oceans also involved a construct that
defied the traditional notion of sovereignty. The Panama Canal Zone ceded to the United States,
in the words of the Attorney General of the United States,
not the sovereignty by that term, but “all the rights, power, and authority” within
the Zone that it would have if it were sovereign, “to the entire exclusion of the
exercise by the Republic of Panama of any such sovereign rights, power or
authority” . . . The omission to use words expressly passing sovereignty was
dictated by reasons of public policy, I assume; but whatever the reason the treaty
gives the substance of sovereignty, and instead of containing a mere declaration
transferring the sovereignty, descends to the particulars “all the rights, power, and
authority” that belong to sovereignty, and negatives any such “sovereign rights,
power, or authority” in the former sovereign.103
Once again, courts did not know precisely how to work with this incarnation that did not fit the
traditional notion of sovereignty, but once again the demands of the empirical world required all
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parties to develop methods of resolving issues.104 While many issues were in dispute, what
cannot be argued is that between 1903 and 1979 the Zona del Canal de Panamá did not fit within
traditional notions of sovereignty for either the United States or for Panama.105
Continuing into the Atlantic Ocean, the Commonwealth of Puerto Rico has followed the
lead of the Commonwealth of the Northern Mariana Islands to claim that the documents ceding
Puerto Rico to the United States not only reserve for Puerto Rico the right of self-governance but
also forbid the United States from altering those organic documents.106 The status and resolution
of Puerto Rico continues to be negotiated and debated: “Puerto Ricans are simply trying to find
a place within the U.S. Constitution while maintaining a separate national identity.”107 The
possible outcomes of those negotiations have lead Alexander Alienikoff to warn that “our usual
assumptions about sovereignty appear naïve.” 108
Finally, Guantanamo Bay on the island of Cuba presents issues regarding sovereignty.
The United States leases Guantanamo Bay from Cuba through a perpetual lease that cedes all
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control and rights over the bay to the United States.109 The Ninth Circuit Court of Appeals, in
litigation involving the rights of alien detainees held at the Naval Station at Guantanamo Bay to
petition for habeas corpus, found that the degree of control exercised by the United States over
the bay constitutes sovereignty – a characterization with which the federal government
disagrees.110 Notwithstanding Kal Raustiala’s exclamation that “[f]or several reasons, it strains
credulity to argue that Guantanamo is foreign soil,”111 the issue remains unresolved. What
cannot be argued is that neither Cuba’s nor the United States’ relationships with the bay fit
within the traditional definition of sovereignty.
An empirical analysis of the United States reveals that the United States is not sovereign
under the traditional notions of sovereignty. The United States does not exercise absolute
control over its territory, and is subject to external control in many circumstances. Interestingly,
an analysis of the United States also reveals that its constructs and arrangements also render
other nations, such as Cuba, Panama, Palau, the Marshall Islands, and the Federated States of
Micronesia as not sovereign.
3.2. The World
The constructions that disqualify the United States under traditional notions of
sovereignty exist elsewhere. The Åaland Islands are an integral part of Finland, but pursuant to a
treaty predating the cession of those islands to Finland the islands must remain demilitarized and
neutral.112 As a legal matter, Finland certainly does not maintain absolute control over that part
of Finland. Similarly, Norway acquired the Svalbard Islands subject to a number of constraints
through the Svalbard Treaty; it too (and like the United States) does not enjoy full control of its
own territory.113 The Cook Islands and the state of Niue exist through free association with New
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Zealand, which both requires cooperation and limits the authority of all parties.114 As is the case
in the United States, it is difficult to reconcile this arrangement with traditional notions of
sovereignty. And just as the treaty that brought the Commonwealth of the Northern Mariana
Islands into the United States allows the Commonwealth considerable control over how it is
treated, the Acts of Union that joined Tanganyika and Zanzibar constrain Tanzania’s control over
the island of Zanzibar.115
Other constructs exist, not found in the United States, which similarly defy the traditional
notions of sovereignty. The co-Princes of Andorra – a sovereign member of the United Nations
– are the President of France and the Bishop of Urgel in Spain.116 According to its organic
documents, the Head of State of Monaco must be appointed from a list of three French citizens
provided to Monaco by the government of France, and the Councilor of the Interior must be a
French citizen; moreover, the exercise of government by Monaco must conform to the political
and economic needs of France.117 Monaco – a sovereign member of the United Nations – does
not satisfy the traditional definition of sovereignty. Northern Cyprus operates as an independent
state but depends on either Turkey or Cyprus for international recognition – representation made
difficult by the fact that Turkey (and Turkey alone) recognizes the Turkish Republic of Northern
Cyprus as a separate sovereign nation.118 Traditional notions of sovereignty are of little use with
respect to Northern Cyprus. The Sovereign Military Order of Malta, unlike the Turkish Republic
of Cyprus, enjoys extensive international recognition and representation; its “territory,” however,
consists of a building in Rome.119 It certainly does not enjoy the absolute control described in
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doctrinal sovereignty. As many as seventy-five nations as well as the Organization of African
Unity recognize the Sahrawi Arab Democratic Republic as the legitimate government of the
territory of Western Sahara, but the United Nations does not.120 How the territory of Western
Sahara comports with traditional notions of sovereignty, apparently, is a matter of taste. The
status of Tokelau, on the other hand, defies easy explanation: it considers itself to be associated
with New Zealand, even though other nations negotiate with it as an independent polity.121 Hong
Kong and Macau are part of China, but China’s control over those parts is constrained by the
Agreements ceding (or returning) those territories to China.122 As with the United States, China
as a legal matter does not satisfy the traditional definition of sovereignty. As with the United
States, however, almost any plain speaker would consider China to be sovereign.
This list is, by necessity, illustrative rather than complete. Dozens of nations considered
sovereign have arrangements that do not fit the doctrinal concept of sovereignty. The empirical
understanding becomes even more complex when one takes into account polities accorded some
degree of sovereignty but not considered nations. The world is littered with autonomous regions,
with protected regions, with de facto states, with polities evolving toward statehood, with nations
that have been absorbed. The legal lexicon does not adequately describe polities such as
Abkhazia, Anguilla, Jubaland, Kosovo, Kurdistan, Nagorno-Karabkh, Palestine, Rodrigues,
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South Ossetia, Taiwan, Tamil Eelam, and more.123 The traditional jurisprudential understanding
of sovereignty does not account for the world.
4. What is Sovereignty?
The traditional legal conception of sovereignty is final control over everything within the
sovereign’s jurisdiction. As one might expect of a definition that is more the product of
historical necessity than of empirical fact, the traditional definition of sovereignty does not work.
Sovereignty is not absolute control over everything. Myriad polities thought of as sovereign do
not satisfy this definition.
What then is sovereignty? Dahl’s descriptive method suggests finding commonalities in
polities considered sovereign in common usage.124 The polities considered sovereign do not
have absolute control over everything, but they do have final control over something. Indian
Tribes in the United States retain, in principle, final say over certain issues regarding their
culture, their organization, and to some extent over their land. Those nations created through
compacts of association with the United States have final say over most issues other than
defence. The United States does not have unfettered authority in the Commonwealth of the
Northern Mariana Islands, but it does have the final say over many issues.
Sovereignty, therefore, is not absolute control over everything. Rather, sovereignty is the
ultimate control over something. Sovereignty does not seem to exist in isolated clumps, like
billiard balls rolling around on a table.125 Rather, sovereignty overlaps and is arranged in small
amounts and larger amounts. It is impossible to draw a distinct line between the United States
123
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and the Navajo Nation, or between the United States and the Federated States of Micronesia, or
between Andorra and France or Spain, or between Monaco and France, or Northern Cyprus and
Turkey, or Tokelau and New Zealand. On the other hand, there are separations between all of
these polities, between the United States and its Commonwealth of the Northern Mariana
Islands, between Finland and Åaland, between Denmark and Greenland, and between Norway
and the Svalbard Islands. Only when each of the different sets of ultimate control are integrated
does one find a construct approaching the traditional, idealized conception of sovereignty.
4.1. An Analogy to Property
Neither the law nor those who study the law should be daunted by the fact that as an
empirical matter sovereignty is parcelled out but also integrated. Other legal constructs exhibit
the same conditions, and scholars (and particularly practitioners) have approached these
constructs with sophistication. Property126 exemplifies jurisprudential sophistication.
Arguably, the possession of objects, real or intangible, might be an inherent aspect of
humanness.127 Nonetheless, as Emmanuel Kant noted, “the origin of ownership is difficult to
comprehend.”128 It is law that gives expression to that particular relationship between persons
and objects, and property is thus – like sovereignty – a legal construct.129 Interestingly, as was
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once the case with the ordering of relationships among polities in different regions, the construct
varies throughout the world.130
William Blackstone pronounced an early definition of property: “sole and despotic
dominion . . . over the external things of the world.”131 Blackstone’s definition closely mirrors
the traditional definition of sovereignty. Unlike the definition of sovereignty, however, the
treatment of property has undergone a sophisticated evolution.
For centuries the common law has promoted carving out discrete interests in
property to maximize its utility. Whether it be the subdivision of large estates, the
creation of leasehold interests for a limited duration of time, or the independent
sale of mineral rights, severance is an essential core of Anglo-American
conceptions of property. From Locke’s application of his “labor theory,” to the
creation of interests in property, to more recent utilitarian approaches to the
theory of property, a hallmark of every such theoretical conception is that
property is divisible, with discrete interests controlled by discrete entities.132
The rigorous analysis by Wesley Hohfeld serves as a starting point for many who wish to
understand the complexity of property.133 Hohfeld identified eight fundamental concepts in law
and “remove[d] the overlap and inconsistency, forcing a judge or other user to have a clear and
definite meaning (thought, concept) and to choose the one word that would convey that exact
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meaning to another person.”134 The application of Hoheld’s rigorous analysis to property yields
discovery of the “vest[ing] by the law with a complex – exceedingly complex, be it noted –
aggregate of legal rights, privileges, powers, and immunities – all relating of course to the
[object] in question.”135 Once scholars and practitioners understand that property consists of an
aggregate of relationships rather than a singly unitary relationship, they can then disaggregate
those relationships and distribute them among a number of people.136
The debate engendered by Hohfeld’s analysis goes beyond the focus of this paper.137
Hohfeld’s analysis, under the appellation “bundle of sticks,” finds tremendous use in application
and theory.138 Neo-Blackstonians such as Thomas Merrill and Henry Smith continue to
emphasize the right of exclusion as the most salient characteristic of property.139 Anthony
Honore and his followers suggest a set of core “incidents” that constitute property.140 Thomas
Grey suggests that the notion of property has become so fragmented that a generalized theory of
property is impossible.141
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The debate itself offers two valuable lessons for those pursuing a more sophisticated and
empirically accurate understanding of sovereignty. First, all who study property now agree that
property is not a unitary, indivisible phenomenon.142 Even neo-Blackstonians posit that
Blackstone’s insight was in the exclusive nature of property (whosever possesses a property right
has final say with respect to that right) rather than in his suggestion that property is absolute and
sole.143 If the “owner” of a piece of land conveys a right of way in that land to another person,
common usage does not suggest that the owner no longer has property in that land, even though
another person also has property in that some piece of land.144 Property theory accounts for
common usage and understanding. On the other hand, even though as an empirical matter the
United States is bounded and limited in several ways; sovereignty theory ignores this empirical
fact.
The second lesson is that law is capable of dealing with Daedalian legal concept in a
sophisticated way. The law does so with property.145 Any argument that a simplistic
conceptualization of sovereignty is necessary so that it may function as an ordering mechanism
for states falls flat in the face of the treatment of property.146
4.2. Ordering Separate and Integrated Constructs
Scholars also have experience in working with overlapping and integrated communities.
Social contract theory provides one example. Legal scholars are familiar with the concept of
social contract and have used the analytic of social contract in a great variety of ways.147 Social
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contract theory is also a widely explored analytical tool in the field of business ethics.148 Within
the field of business ethics, Thomas Dunfee and Thomas Donaldson’s “integrative social
contract theory” is probably the most developed use of social contract theory.149 And, as with
social contract theory in general, legal scholars exhibit skill in using Dunfee and Donaldson’s
integrative social contract theory.150
Integrative social contract theory extends the tradition of social contract theorists such as
Locke and Rousseau to contemporary structures.151 The appellation “integrative” refers to the
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integration of two distinct types of social contracts.152 First, a hypothetical macrosocial contract
exists among all of the members of a given society, the contents of which are all of the economic
rules to which all of the members would agree.153 Obviously, completely agreed upon rules will
not be great in number or in detail; therefore, within that hypothetical macrosocial contract a
moral free space exists.154 Inside that moral free space, discrete communities are free to enter
into the second type of social contract: explicit contracts that provide more detailed rules
concerning ethical behavior in economic life.155 The existence of multiple, overlapping
communities is similar to the concept of integrated sovereignty.
Dunfee and Donaldson define communities as “all coherent groupings of people capable
of generating ethical norms . . . includ[ing] a corporation, a department or other subgroup within
a corporation, a social club, an industry association, a faculty senate, a church or synagogue, a
city government, an association of trial lawyers, and so on.”156 Because these communities
overlap and interact, an observer should “anticipate the certainty that legitimate communitygenerated norms would sometimes conflict with one another.”157 Coherent ordering of these
communities, therefore, requires priority rules; Dunfee and Donaldson suggest that such rules
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must comport in the case of social contracts with the overarching macrosocial contract.158
Dunfee and Donaldson offer six possible rules for prioritizing community-generated
norms. Interestingly, these rules “derive in large part from principles recognized in choice-oflaw and extraterritorial jurisprudence.159 The finer points of their priority rules are not directly
applicable to the concept of integrated sovereignty.160 Instead, it is again the lesson that is
important: scholars and practitioners can conceive of integrated structures, integrated structures
can exist without each being absolute and independent of one another, and social scientists –
particularly those versed in law – can develop rules for arranging and coordinating among the
various structures. The argument that the traditional notion of sovereignty is useful because it
allows for ordering of international relations161 is obsolete – the world is already aligned in
overlapping and integrated ways. Aligning jurisprudence with empirical fact is possible, and
will yield a more accurate application of law.
5. Aligning the Definition of Sovereignty with Empirical Observations of Sovereignty
Robert Dahl’s descriptive method suggests finding commonalities in entities considered
sovereign. These entities share the fact that they possess final control over some issue. When
integrated these various loci of control conform to the traditional notion of sovereignty, but it is
important to understand that each separately constitutes, and is considered in the vernacular, a
sovereign.
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5.1. The Ordering of Polities
Integrated sovereignty more accurately reflects the world as it is. One cannot say that the
sovereign nation of Palau actually enjoys “supreme, absolute and uncontrollable power” or that it
regulates its “internal affairs without foreign dictation.”162 It does not: the United States
controls military issues within the territory of Palau. Together, however, the United States and
Palau control a great deal of what may occur within the territory.163 Similarly, the United States
does not exercise unbounded control over the territory of the United States, but does possess
control over most issues. Control over what happens within the United States is shared among
several entities.
Integrated sovereignty also provides a coherent structure for ordering relationships
among the various polities. An empirical examination of the United States and of the world
reveals countless varieties of political arrangements, many of which defy easy explanation within
the traditional legal framework.164 The question of whether or not the United States has a
sovereign interest in Guantanamo Bay is made difficult as a legal matter by the fact that
sovereignty is evaluated on an all or nothing basis. In reality, the United States possesses a great
deal of control over the bay. Giving a name and legal force to that control eases the strain on
credulity that Raustiala so appropriately expressed.165 Giving a name to and assigning respect
for the control possessed by Andorra or Monaco allows for rational and straightforward
relationships rather than what Frederick Chen considers an “astonishing” deceit in ignoring the
fact that other countries play a direct role in the governance of those “sovereigns.”166 Integrated
sovereignty begins to sort out an answer to Robert Jackson’s heartfelt question: “Can we speak
intelligibly of African “states” in such circumstances?”167 Integrated sovereignty respects the
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sovereignty of Indian Tribes, and protects that sovereignty from the vagaries of a legal structure
that has no place for such an entity.168
5.2. The “All or Nothing” Approach to Sovereignty
Integrated sovereignty also offers a way out of the “yes-they-are”/”no-they-aren’t” all or
nothing analysis of sovereignty. As noted, many scholars dismiss the entire notion of
sovereignty because in the real world no entity possesses absolute control over everything.169
Such simplistic treatment is intellectually troubling, not least because it threatens abandonment
of a concept widely used in the real world simply because it does not conform to an artificial
ideal.
Integrated sovereignty salvages the concept of sovereignty. Sovereignty remains a useful
concept in the empirical world because control does exist in the real world. John Jackson
recognizes the value of identifying control in international entities. Jackson suggests that an
important aspect of understanding sovereignty is finding the locus of control with respect to a
given matter.170 He also suggests that control may be allocated not only to nations but also to
international organizations. 171 While Jackson’s suggestion is, as usual, insightful, it is hindered
Centralism and Alienation, 53 INT’L SOC. SCI. J. 13, 15-16 (2001) (noting the need for structures
that recognize the de facto organization of peoples in Africa in entities that do not reflect
sovereign lines drawn by colonizing nations).
168
See Sarah Krakoff, A Narrative of Sovereignty: Illuminating the Paradox of the Domestic
Dependent Nation, 83 OR. L. REV. 1109, 1183 (2004) (noting that the most recent Supreme
Court decision leaves many questions open). Frank Pommersheim makes clear the threat facing
Indian Tribes:
My experience as a tribal appellate judge in working with tribes, principally in
South Dakota, is that as they tried to go forward they feel that they really cannot
count on Congress, they cannot count on the Supreme Court, they really cannot
count on the Constitution. They are just going to go and do what they think is
right and see how it plays out. From the tribal perspective, that is a totally
inadequate legal and ethical framework in which it must act.
Frank Pommersheim, Lara: A Constitutional Crisis in Indian Law?, 28 AM. INDIAN L. REV. 299,
306 (2004).
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by a familiar weakness: he looks only to control at the level of the state or the supra state
organization,172 and does not take into account the variety of ways in which control is vested
throughout entities at all levels of the political structure.
Integrated sovereignty does allow for varied expressions of sovereignty. Integrated
sovereignty does not suggest that the United States is not sovereign simply because the United
States does not possess unfettered control. When the possessor of fee simple in a piece of land
transfers a right of way to another in that land, neither the law nor common usage suggest that
there is no longer a property interest in that land.173 Similarly, the United States certainly has a
sovereign interest in the United States, even given the empirical fact that it does not exercise
absolute control. The fact that the United States possesses control over most issues must be
taken into account and respected by the law.
5.3. The Future of International Law
If one takes the insights gleaned through Dahl’s descriptive treatment of sovereignty to
its logical conclusion, integrated sovereignty may help to resolve some of the most damaging
criticisms of international law. Sovereignty remains the cornerstone of international law,174
despite criticisms of the traditional notion of sovereignty.175 International law as a whole has
endured criticism for much of the last century, as a sterile body of rules that does little more than
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provide a highly idealized description of the interaction of nations.176 The Second World War
sharply focused criticism of international law; the lack of an international law basis for
condemning the internal acts of brutal governments startled many scholars and lay people
alike.177 The war crimes trials following the conclusion of the war, as well as the creation of the
United Nations and other international organizations, had the practical effect of extending
international law to individuals – both as protected objects and as liable parties – and to
international organizations.178
Doctrinal international law, of course, did not readily encompass these new objects of
international law.179 The “law of nations” was no longer the law of nations. The New Haven
School of international law, begun at Yale Law School, proposed a more active role for
international law by inserting international politics into international law and endowing
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international law with purpose as a tool for policy objectives.180 These changes were lauded as
significant, but most of the basic contours and assumptions remained untouched, including the
focus on the nation as the only legitimate international actor.181
In this century, the phenomenon underlying the term “globalization” sharply focuses the
shortcomings of international law.182 Globalization engenders many definitions.183 The least
satisfying of the many theories or definitions simply observes that more economic transactions
now occur across political borders than occurred a few years ago.184 More troublesome theories
of globalization invest those relationships with some form of animus, an attempt by those who
posses power to take advantage of those without.185 More interesting definitions try to explain
the increase in transborder relationships, whether through changes in technology or changes in
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attitude.186 For the purposes of this paper, the superiority of one definition over another is not
relevant. What is relevant is the observable and indisputable fact underlying the theoretical
cacophony – more people are entering into more relationships, without reference to sovereign
political boundaries.187
These relationships highlight an axiological criticism of international law theory and
practice. Traditional international law posits a handful of actors in a single, albeit complex,
arena. For the most part the theory treats other entities as having only one important relationship
– the relationship with the sovereign nation that represents them in international law as
determined through internal processes within that nation, internal processes that for the most part
lie outside the bounds of international law.
Law’s response to reality has been weak. As discussed, some scholars suggest that some
degree of sovereignty may have vested itself in supranational organizations,188 and international
law might in some unexplained manner recognize individuals.189 Hector Fix-Fierro and Sergio
Lopez-Allyan correctly point out, however, that traditional international jurisprudential thought
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is ill-prepared to deal with the broad concept of globalization because traditional international
notions of jurisprudence are founded on the traditional notion of sovereign nations.190
Polities designated as sovereign constitute important international actors, as do
supranational entities and individual persons. The real world, however, encompasses a
tremendous variety of actors, each of which has the potential to engage in international activities
and to influence the international environment.191 These entities have the ability to enter into
thousands of relationships across political borders every day.192 Moreover, as Dunfee and
Donaldson demonstrate, an individual may belong to several communities, some existing solely
within the political borders of one country, some explicitly crossing borders, and some with no
reference to nations at all.193 With rare exceptions these groups must create rules and institutions
to facilitate their relationships. International law, however, does not recognize let alone explain
or make predictions regarding these rules and institutions. International law, therefore, fails as a
theoretic for the bulk of transnational activity.
190
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International law is equally inadequate in practice. Law constitutes a critical element in
creating and supporting relationships, and in regulating behaviors inimical to relationships and to
groups.194 International law, with its focus on only a handful of transnational actors, does not
provide a structure, nor does it itself regulate most inimical behaviors. The scholarship of
Douglass North and other institutional economists,195 of Robert Putnam and other development
theorists,196 and of Neil Fligstein and other business sociologists,197 clearly demonstrate the
necessity of rules and institutions in effectuating relationships. International law provides no
such support or regulation.
194
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Integrated sovereignty suggests one part of the resolution of these criticisms. To the
extent that the nation states no longer hold a monopoly on sovereignty, to the extent that the law
recognizes that polities other than nation states possess final control over certain matters, then
there is no reason why the law cannot recognize sovereignty in other communities and even in
individuals. To do so not only better reflects reality, it also opens the door to the creation of
transnational legal structures to support existing relationships.
Integrated sovereignty, for example, sheds light on the opaque relationship between the
individual and the state, the lack of explanation of which has been criticized by legal scholars.198
Integrated sovereignty characterizes the relationship as a relationship between entities that each
possess sovereignty – sovereignty being the final control over some matter. Human rights, then,
are recast as those matters over which individual persons have final control. Individual persons
do have final control over certain matters, and the fact that they do does not make the state
vulnerable nor does it shatter the concept of sovereignty when sovereignty is not defined in
absolutist terms. Designating human rights as those issues over which an individual – or a
family, or a collective, or some other group – has the final say creates a logical background
against which those rights can be claimed against a state. Human rights are no longer an
anomaly, an abrogation of the absolute sovereignty of the state;199 instead, they are one
expression of sovereignty to be arranged with other expressions.200
An obvious question asks over what matters an individual has control; two different
methods of answering this questions might lead to similar sets of answers. The first, in some
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ways more comfortable for the legal scholar, turns to legal instruments for information.
Agreements such as the United Nations Universal Declaration of Human Rights201 could be a
good starting point. While certainly not without controversy, instruments such as the Universal
Declaration of Human Rights, the International Covenant on Economic, Social and Cultural
Rights202 and the International Covenant on Civil and Cultural Rights203 memorialize the
consensus of many cultures and to some extent already delineate the accepted relationship
between that which the state controls and that which remains in the control of the individual.204
Bruce Ackerman suggests, for example, that article four of the International Covenant on Civil
and Political Rights “sets the proper standard” regarding the right not to face disparate treatment
based “solely on the ground of race, colour, sex, language, religion or social origin.”205
The second possible method of answering this question seeks to find that which should be
controlled by the individual not in instruments created by states but instead in the cultural
instruments created by humans.206 This, of course, is the means suggested by Dunfee and
Donaldson for the discovery of the social contracts created by the various communities within
the moral free space bounded by the macrosocial contract.207 While this sounds far outside of
201
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the realm of law, international practitioners already engage in a similar process when attempting
to determine customary international law.208 Fleshing out the nature of sovereign interests in an
integrated system should not be a daunting process for legal scholars.
By recognizing the individual as an entity that possesses a sovereign interest, integrated
sovereignty also allows international law to support relationships not currently supported by
international law. Integrated sovereignty breaks the artificial monopoly held by states over
international law and returns it to the pre-Westphalian days when lex mercatoria and a variety of
forms of transnational law supported relationships across political borders.209
Conclusion
Three hundred and fifty years of instrumental use have rendered notions of sovereignty
somewhat rigid. While scholars recognize weaknesses in traditional notions of sovereignty, the
absolutist idea of sovereignty continues to have a great deal of vitality in practice. Scholars
reinforce the absolutist conception by approaching sovereignty as an all or nothing construct.
Sovereignty is not all or nothing. Borrowing Robert Dahl’s methodology of empirical
observation, the world is filled with sovereigns who do not have control over everything that
occurs within their borders. To disqualify these entities as sovereign would render international
law meaningless.
These sovereigns do, however, control something. Empirical observation shows that
control does not exist in delineated packages, like billiard balls, nor does it exist in neat columns.
Control – sovereignty – overlaps, and is spread throughout a variety of communities and even
individuals. What doctrinal international law considers a unitary, indivisible phenomenon is
actually integrated sovereignty.
Legal scholarship must take account of integrated sovereignty. Rather than ignoring the
lack of absolute control or treating that lack as an inchaoate defect in an “otherwise” sovereign
country, rather than treating it as a near miss in those entities not recognized as states, legal
208
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scholarship must develop rules for prioritizing and creating relationships among entities that
possess sovereignty. Decades of sophisticated work with property law, as well as more recent
forays into the realm of social contract, indicate that legal scholarship is well equipped for this
task. By undertaking this task, legal scholars will align law more closely with the empirical
world, and will better position law to accommodate the evolving requirements of that changing
world.

