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I. INTRODUCTION

The distinctions between corporations and unincorporated
associations have blurred. The vast majority of states have enacted
filing requirements for unincorporated associations that typically had
applied only to corporations.' Although somewhat onerous, complying
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1. See REVISED UNIFORM PARTNERSHIP ACT § 105 & cmt. 2 (Robert W. Hillman et
al. eds., 1999) (noting that “Section 105(a) provides for a single, central filing of all
statements, as is the case with corporations, limited partnerships, and limited liability
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with these requirements indirectly provides certain unincorporated
associations with means to attain limited liability while avoiding
double taxation.? Further, the Internal Revenue Service (IRS) has
created so-called “check-the-box” regulations® that permit eligible

companies”) [hereinafter RUPA]. Although filings are not mandatory under RUPA, id.
at cmt. 1, they are in many states. See LARRY E. RIBSTEIN, UNINCORPORATED
BUSINESS ENTITIES §§ 11.01, 12.02A, 13.01A (1996) (outlining filing requirements for
limited partnerships, limited liability companies, and limited liability partnerships).
Twenty-two states have adopted RUPA. RUPA, supra, app. B at 463. All fifty states
have legislation governing the formation and operation of limited liability companies.
See generally J. WILLIAM CALLISON & MAUREEN A. SULLIVAN, LIMITED LIABILITY
COMPANIES: A STATE BY STATE GUIDE TO LAW AND PRACTICE §§ 15.11-15.60 (1994)
(summarizing state laws on limited liability companies) [hereinafter CALLISON &
SULLIVAN, LIMITED LIABILITY COMPANIES]. Every state except Louisiana has adopted
both the Uniform Limited Partnership Act (ULPA), which was approved in 1916 and
wholly revised in 1976, and the Uniform Partnership Act (UPA), which was approved
in 1976 and has been amended several times. RUPA, in 6A UNIFORM LAWS
ANNOTATED 2 (Supp. 2001); see also 2 ALAN R. BROMBERG & LARRY E. RIBSTEIN,
PARTNERSHIP § 11.02(c), at 11:23 (1996) (“While the 1916 ULPA was motivated largely
by underutilization of its predecessors, the 1976 Act was motivated largely by the
overutilization of its predecessor....”) [hereinafter BROMBERG & RIBSTEIN,
PARTNERSHIP]. Every state that has adopted the ULPA, except Vermont, also has
adopted the Revised Uniform Limited Partnership Act (RULPA). RULPA, in 6A
UNIFORM LAWS ANNOTATED, supra, at 1-2.
2. See, e.g., Larry E. Ribstein, The Emergence of the Limited Liability Company,
51 Bus. LAw. 1, 6 (1995) (“LLC [limited liability company] statutes tend to resemble
corporation and limited partnership statutes in terms of the filings and other
formalities required to form the firm.... All of the LLC statutes provide that
members, like corporate shareholders, are not liable as such for the debts of the LLC.”)
[hereinafter Ribstein, Emergence of LLC]. The connection between filing and limited
liability, however, is not apparent. Many of the conventional reasons supporting filing,
such as third-party notice, do not apply to unincorporated limited associations. This is
because most LLC and LLP statutes require a public name identifying their status.
See, e.g., Robert R. Keatinge et al., The Limited Liability Company: A Study of the
Emerging Entity, 47 BUS. Law. 375, 386 (1992). A possible explanation for the filing
requirement concerns statutory domicile. One commentator has suggested that “it
might be argued that the formality of a filing requirement is necessary in order to be
completely clear about which state’s rules will apply in the absence of any such filing.”
Jonathan R. Macey, The Limited Liability Company: Lessons for Corporate Law, 73
WasH. U. L.Q. 433, 440 (1995). Professor Macey rejects this argument because
“Inlonfiling firms simply would bear the risk that the law being applied in a particular
case might not be the law they would have selected had they filed” while potential
investors could simply contract for a particular jurisdiction’s laws to apply. Id.
Although this might make sense for firms, a potential investor’s leverage in this
regard seems dubious.
3. The check-the-box regulations provide:

A business entity that is not classified as a corporation ... can elect its

classification for federal tax purposes as provided in this section. An eligible

entity with at least two members can elect to be classified as either an

association (and thus a corporation under § 301.7701-2(b)2)) or a

partnership, and an eligible entity with a single owner can elect to be

classified as an association or to be disregarded as an entity separate from
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2003] COLLAPSING CORPORATE DISTINCTIONS 391

organizing businesses* to decide whether they will be regarded as a
corporation or a partnership for federal tax purposes. Not
surprisingly, these state and federal benefits have rendered
unincorporated limited associations a viable, if not superior,
alternative to corporations as a way to organize a business.’

its owner.

Treas. Reg. § 301.7701-3(a) (2002).
4. The check-the-box regulations concern publicly traded entities. See, e.g., David
A. Weisbach, Line Drawing, Doctrine, and Efficiency in the Tax Law, 84 CORNELL L.
REV. 1627, 1629-30 (1999)(“The check-the-box regulations eliminated the four-factor
test [of the Kintner Regulations] and moved the line between partnerships and
corporations to public trading.”). The American Law Institute has proposed uniform
tax treatment for all private entities. See GEORGE K. YIN & DAVID J. SHAKOW,
FEDERAL INCOME TAX PROJECT: TAXATION OF PRIVATE BUSINESS ENTERPRISES 49
(AMERICAN LAW INSTITUTE, Reporter’s Study 1999) (Proposal 2-1) ("[Alll private
business firms shall be treated alike for income-tax purposes, regardless of their
characteristics or form of organization . . ..”) [hereinafter ALI, TAXATION OF PRIVATE
ENTERPRISES]. The study, however, is not unproblematic. See, e.g., Steven A. Bank,
Entity Theory as Myth in the Origins of the Corporate Income Tax, 43 WM. & MARY L.
REV. 447, 465 (2001) (criticizing the American Law Institute’s resort to the traditional
entity theory of corporate personality to explain the enactment of a separate corporate
income tax). .
5. See, e.g., Walter D. Schwidetzky, Is It Time To Give the S Corporation a Proper

Burial?, 15 VA. TAX REV. 591, 592 (1996). According to Schwidetzky,

S Corporations were once the entity of choice for small businesses, and

sometimes for larger ones as well. However, new partnership-type vehicles,

specifically the limited liability company and the limited liability

partnership, have now come into their own. These new entities are, on the

whole, the preferred choice for the vast majority of private businesses.
Id. But see infra, note 79. According to Donald C. Alexander, the former Commissioner
of the IRS, “[nlo rational, reasonably well-informed tax professional would
deliberately choose subchapter S status over an LLC [limited liability company] when
there is a choice, and 99 percent of the time there is a choice.” Amy Hamilton, S
Corporations Most Popular Choice, IRS Finds, TAX PRAC. July 17, 2000, at 1, 67; see
also 1 LARRY E. RIBSTEIN & ROBERT R. KEATINGE, RIBSTEIN AND KEATINGE ON LIMITED
LIABILITY COMPANIES § 1.01, at 1 (2000) (stating that “the LLC has become what many
considered to be the preferred choice for many businesses”) [hereinafter RIBSTEIN &
KEATINGE, LIMITED LIABILITY COMPANIES]; Franklin A. Gevurtz, Squeeze-Outs and
Freeze-Outs in Limited Liability Companies, 73 WASH. U. L.Q. 497, 497 (1995)
(predicting that “before too long the LLC may largely render the partnership, limited
partnership and closely held corporation obsolete”); Don W. Llewellyn & Anne
O’Connell Umbrecht, No Choice of Entity After Check-the-Box, 52 TAX LAW. 1, 2 (1998)
(crowning the LLC “as the entity of choice for the next millennium”). Partnerships
with limited liability were particularly attractive when states had more stringent
corporate charter requirements. Richard A. Mann & Barry S. Roberts, Unincorporated
Business Associations: An Overview of Their Advantages and Disadvantages, 14 TULSA
LJ. 1, 28 (1978) (stating that the “[llimited partnership enjoyed wide use when
corporate charters were not readily granted”). Such partnerships continue to be a
prominent form of business organization. See id. (“[Tlhe past twenty-five years have
witnessed a resurgence in the use of limited partnerships....”); Fallany D. Stover,
The LLC Versus LLP Conundrum: Advice for Businesses Contemplating the Choice, 50
ALA L. REV. 813, 841 (1999) (“Unsophisticated businesses that either cannot afford the
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The problem is a continued path dependence’ on these now
blurred distinctions. The amended state statutes and liberalized tax
regulations have resulted in proposals for consolidated treatment
that range, inter alia, from a universal statute for all business
organizations’ to a unified limited liability entity.® These proposals

transaction costs of completing an elaborate operating agreement or have not even
considered entering into a written agreement will typically be better off choosing the
LLP.).

6. See, e.g., Oona A. Hathaway, Path Dependence in the Law: The Course and
Pattern of Legal Change in a Common Law System, 86 IowA L. REv. 601, 603-04
(2001). Broadly defined, path dependence

means that an outcome or decision is shaped in specific and systematic ways

by the historical path leading to it.... At the most basic level, therefore,

path dependence implies that “what happened at an earlier point in time will

affect the possible outcomes of a sequence of events occurring at a later point

in time.”
Id. (quoting William H. Sewell, Jr., Three Temporalities: Toward an Eventful
Sociology, in THE HISTORIC TURN IN THE HUMAN SCIENCES 262-63 (Terrence J.
McDonald ed., 1996)). According to Richard Posner,

in a number of other respects, the law is in thrall to history, and not merely

as a matter of judicial psychology. This point can be made perspicuous with

the aid of the economists’ concept of path dependence, which means that

where you end up may depend on where you start out from, even if, were it

not for having started where you did, a different end point would be better.
Richard A. Posner, Path-Dependency, Pragmatism, and Critique of History in
Adjudication and Legal Scholarship, 67 U. CHI. L. REV. 573, 583 (2000). See generally
W. BRIAN ARTHUR, INCREASING RETURNS AND PATH DEPENDENCE IN THE ECONOMY
(1994); Mark J. Roe, Chaos and Evolution in Law and Economics, 109 HARV. L. REV.
641 (1996). But see generally S. J. Liebowitz & Stephen E. Margolis, Path Dependence,
Lock-In, and History, 11 J.L. ECON. & ORG. 205 (1995) (challenging the analytical
utility and validity of path dependence). For corporate applications of path dependence
theory, see generally Lucian Arye Bebchuk & Mark J. Roe, A Theory of Path
Dependence in Corporate Qwnership and Governance, 52 STAN. L. REV. 127 (1999)
(using path dependence theory to explain varying methods of corporate governance);
Marcel Kahan & Michael Klausner, Path Dependence in Corporate Contracting:
Increasing Returns, Herd Behavior, and Cognitive Biases, 74 WASH. U. L.Q. 347 (1996)
(using path dependence theory to suggest possible reasons for the standardization of
corporate contracts).

7. See, e.g., Robert R. Keatinge, Universal Business Organization Legislation: Will
It Happen? Why and When, 23 DEL. J. CORP. L. 29, 81-82 (1998) (discussing “hub and
spokes” structure for a universal statute) [hereinafter Keatinge, Universal Business
Organization Legislation]; Larry E. Ribstein, Linking Statutory Forms, 58 LAW &
CONTEMP. PROBS. 187, 200-06 (1995) (delineating relative merits and deficiencies in
enacting a universal statute); Symposium, Check-the-Box and Beyond: The Future of
Limited Liability Entities, 52 BUS. LAW. 605, 610-11 (1997) (proposing one statute to
govern all closely held entities) (statement of D. Gordon Smith); see also infra Part
I1LA.

8. See, e.g., Robert C. Art, Conversion and Merger of Disparate Business Entities,
76 WASH. L. REV. 349, 378 (2001) (endorsing statutory changes permitting business
entities to convert or merge into all possible combinations); Dale A. Oesterle & Wayne
M. Gazur, What’s in a Name?: An Argument for a Small Business “Limited Liability

HeinOnline -- 55 Rutgers L. Rev. 392 (2002-2003)



2003] COLLAPSING CORPORATE DISTINCTIONS 393

are largely a response to certain unincorporated limited associations,
such as the limited liability company (LLC) and the limited liability
partnership (LLP), that amalgamate characteristics once exclusively
associated with corporations and partnerships.” But this exclusivity
no longer obtains.” That these combined characteristics can co-exist
in relative balance merely points to the disutility in using
increasingly defunct definitions of a corporation or an unincorporated
association." Without resort to these definitions, there is no legal
justification for collapsing their target corporate distinctions.

This article presents such a justification. By critically examining

Entity” Statute (With Three Subsets of Default Rules), 32 WAKE FOREST L. REv. 101,
131 (1997) (proposing a “limited liability entity” with three sets of default rules
designed to account for different types of business organizations) [hereinafter Oesterle
& Gazur, What’s in a Name?]; Larry E. Ribstein, The New Choice of Entity for
Entrepreneurs, 26 Cap. U. L. REV. 325, 344 (1997) (suggesting limited liability as a
default rule); see also infra Part ILA.
9. See, e.g., Int'l Flavors & Textures, LLC v. Gardner, 966 F. Supp. 552, 553 (W.D.
Mich. 1997) (characterizing the LLC as “designed to achieve the best of all worlds”);
Prefatory Note, UNIFORM LIMITED LIABILITY COMPANY ACT, in 6A UNIFORM LAWS
ANNOTATED 426 (1995) (“The allure of the limited liability company is its unique
ability to bring together in a single business organization the best features of all other
business forms . ... All state limited liability company acts contain provisions for a
[corporate-styled] liability shield and [pass-through] partnership tax status.”). One
commentator explains:
In general, the statutes [authorizing the creation of LLPs] share the theme
that a limited liability partnership will limit, or eliminate, joint and several
liability of partners for some, or all, of the partnership’s debts or other
obligations. For purposes other than joint and several liability, the statutes
provide that a limited liability partnership remains a general partnership
under the UPA [Uniform Partnership Act] or RUPA.

Author’s Comments, RUPA, supra note 1, § 1001, at 348. See generally Symposium,

LLC, LLPs and the Evolving Corporate Form, 66 U. COLO. L REV. 855 (1995).

10. See infra notes 109-16 and accompanying text.

11. Similarly tautological are conventional critiques that focus on the incapacity of
the tax classification system to account for the limited liability company. See, e.g.,
Susan Pace Hamill, A Case for Eliminating the Partnership Classification Regulations,
68 TAX NOTES 335, 352 (1995) (“Although elimination of the classification regulations
undoubtedly will allow some limited partnerships and LLCs... to enjoy the many
benefits offered by the partnership tax provisions, this adds no new legal
inconsistencies or formalistic distinctions to those that already exist . . . .”) [hereinafter
Hamill, Eliminating Partnership Classification); Susan Kalinka, The Limited Liability
Company and Subchapter S: Classification Issues Revised, 60 U. CIN. L. REv. 1083,
1141 (1992) (“A comparison of the S corporation and the LLC with respect to ... the
[repealed Kintner] regulations reveals that the two entities are not sufficiently
different to warrant the differences in taxation.... On the whole, the differences
between the two entities do not indicate why one should be considered more ‘corporate’
than the other.”) [hereinafter Kalinka, LLC and Subchapter S1. By definition, business
organizations such as the limited liability company exhibit certain traditional
characteristics of corporations and unincorporated associations. Predictably,
problematic definitions engender problematic classifications.
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the origins and rationales of certain jurisdictional principles,” this
article reveals an inconsistency® that can serve as an entry point for
analyzing and potentially reconciling certain existing distinctions
between corporations and unincorporated associations. Resolving this
inconsistency can provide a sound legal basis for harmonizing
corporate distinctions.” Such a result is possible without having to
revise our conventional definitions of different types of business
organizations.”

Although indistinct in many practical respects, corporations and
limited  unincorporated associations continue to receive
systematically disparate treatment in other respects. Specifically,
different tests determine the citizenship of corporations and
unincorporated associations for jurisdictional purposes. The test for
corporations is codified in the alienage and diversity jurisdiction
statute,”® which provides “a corporation shall be deemed to be a
citizen of any State by which it has been incorporated and of the
State where it has its principal place of business . ...”"" In contrast,
the test for unincorporated associations exists as a common law rule
that “[alienage and] diversity jurisdiction in a suit by or against the

12. See infra Part I11.B.
13. See infra Part II1.C.
14. See infra Part IV.
15. In an extremely abstract sense, this method can be, and has been, used in a
diverse range of contexts. For instance, John Rawls has applied the method in an
attempt to harmonize a deeply-entrenched division between consequentialist and
retributivist theories of criminal punishment:
The answer, then, to the confusion engendered by the two views of
punishment is quite simple: one distinguishes two offices... and one
distinguishes their different stations with respect to the system of rules
which make up the law; and then one notes that the different sorts of
considerations which would usually be offered as reasons for what is done
under the cover of these offices can be paired off with the competing
justifications. . . . One reconciles the two views by the time-honored device of
making them apply to different situations.

JOHN RAWLS, Two Concepts of Rules, in JOHN RAWLS: COLLECTED PAPERS 20, 23-24

(Samuel Freeman ed., 1999).

16. 28 U.S.C. § 1332 (2000). For the distinction between alienage and diversity
jurisdiction, see infra Part IILA.

17. Id. § 1332(c); see infra Part IL.B.1. But see Eisenberg v. Comm. Union
Assurance Co., 189 F. Supp. 500, 502 (S.D.N.Y. 1960) (finding that “subdivision [(c) of
section 1332] is not susceptible of the construction as if it read ‘all corporations shall
be deemed citizens of the States by which they have been incorporated and of the
States where they have their principal places of business™); Charles A. Szypszak,
Jural Entities, Real Parties in Controversy, and Representative Litigants: A Unified
Approach to the Diversity Jurisdiction Requirements for Business Organizations, 44
ME. L. REV. 1, 5 (1992) (explaining that “Congress has never explicitly sanctioned the
Supreme Court’s treatment of a corporation as a jural entity whose citizenship is the
exclusive measure of diversity”).
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[unincorporated] entity depends on the citizenship of ‘all the
members,’ ‘the several persons composing such association,’ [or] ‘each
of its members.””®

An undesirable by-product of these asymmetrical tests becomes
manifest when one considers the jurisdictional status of alien
business organizations. A novel way to understand the alienage
jurisdiction statute involves its applicability to two separate classes
of aliens: “domestic aliens,” which are citizens or subjects of a foreign
state that permanently reside in the United States, and “foreign
aliens,” which are United States citizens legally domiciled in another
country.” Unlike their domestic counterparts, foreign aliens do not
constitute “citizens” in a jurisdictional sense—they are deemed
“stateless” and thus cannot sue or be sued in federal courts on the
basis of alienage.”® Accordingly, a foreign alien who is a member of an
unincorporated association renders that association incapable of
suing or being sued under the alienage jurisdiction statute.”

Statelessness bears material consequences for all unincorporated
business associations. The incapacity to sue or be sued eviscerates
the historical rationales supporting alienage jurisdiction.”? The

18. Carden v. Arkoma Assocs., 494 U.S. 185, 195-96 (1990) (quoting Chapman v.
Barney, 129 U.S. 677, 682 (1889); Great S. Fire Proof Hotel Co. v. Jones, 177 U.S. 449,
456 (1900); United Steelworkers of Am., AFL-CIO v. R.H. Bouligny, Inc., 382 U.S. 145,
146 (1965)). See infra Part 11.B.2.
19. See infra Part 111.C.
20. Seeid.
21. See, e.g., Cresswell v. Sullivan & Cromwell, 922 F.2d 60, 69 (2d Cir. 1990). The
Second Circuit there concluded:
If in fact any of [the defendant New York law partnershipl’s foreign-residing
United States citizen partners are domiciled abroad, a diversity suit could
not be brought against them individually; in that circumstance, since for
diversity purposes a partnership is deemed to take on the citizenship of each
of its partners, a suit against [the partnership] could not be premised on
diversity.

Id. (citations omitted), remanded on other grounds, 771 F. Supp. 580 (S.D.N.Y. 1991).

22. See generally JPMorgan Chase Bank v. Traffic Stream (BVI) Infrastructure
Ltd.,, 536 U.S. 88, 93-96 (2002) (delineating certain Constitutional Convention
rationales for alienage jurisdiction); Kevin R. Johnson, Why Alienage Jurisdiction?
Historical Foundations and Modern Justifications for Federal Jurisdiction Quer
Disputes Involving Noncitizens, 21 YALE J. INT'L L. 1 (1996) (reviewing the historical
origins of, and modern justifications for, alienage jurisdiction). According to Professor
Johnson,

[hlistory has demonstrated that the political processes in the country are
susceptible to antiforeign sentiment ... which necessitates a forum more
politically insulated than that offered by most states. Though this danger is
not present in every alienage case, state court adjudication of disputes
involving foreign citizens continue to raise the possible adverse foreign policy
and international trade consequences feared by the Framers of the
Constitution.
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