From the SelectedWorks of Rosa A Freedman

August 2009

The United States and the UN Human Rights
Council: An Early Assessment.

Contact
Author

Start Your Own
SelectedWorks

Available at: http://works.bepress.com/rosa_freedman/2

Notify Me
of New Work

The United States and the UN Human Rights Council:
An Early Assessment
© Rosa Freedman, 2009

Ms Rosa Freedman
28 Claydon House
Holders Hill Road
London, NW4 1LS
United Kingdom
email: rosa@rafad.co.uk
home: 0208 203 2526
mobile: 07723029649

Freedman, US - HRC, August 27, 2009, 04:57, p. 2

The United States and the UN Human Rights Council:
An Early Assessment
© Rosa Freedman, 2009

Abstract: The United States assumed membership of the United Nations Human Rights Council in
2009. That move reversed its decision, taken only a few months earlier under George W. Bush, to
withdraw America’s official observer mission. President Obama’s new openness may suggest a fresh
start to American foreign policy, but the US has not altered its basic objections to the Council’s
procedures and decisions. Failures of the Council’s predecessor, the Human Rights Commission, had
been attributed to politicisation and bias. Since the Commission’s dissolution, the US had warned
against a repeat of the Commission’s failures. Disgruntled that those warnings were ignored, the US
withdrew its observer status in 2008. America’s critics dismiss such gestures, blaming that uneasy
relationship with the Council on the Americans’ desire to avoid scrutiny their own human rights
record. This article examines such recurring claims and counter-claims. Notwithstanding the poisoned
international atmosphere created by the Bush administration, it is argued here that many Council
members, as well as official mandate holders, did indeed abuse the Council’s procedures. The result
was an excessive focus on the US and American interests, to the exclusion of serious human rights
violations elsewhere in the world. Keywords: Human Rights, Human Rights Council, International
Human Rights, International Law, United Nations

0. Introduction
The United States’ election to the UN Human Rights Council in 20091 displays a shift in
foreign policy under President Barack Obama. The Obama administration’s decision to
engage with the Council by seeking membership, for the first time since the Council’s
creation, reverses the approach taken under George W. Bush. During General Assembly
discussions aimed at establishing the Council in 2005 – 06, the Bush administration had
objected to key provisions. The US had argued that the proposed Council would fail to
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overcome the shortcomings of its predecessor, the Human Rights Commission.2 When
the Council was established in 20063, the United States did not stand for election to one
of the body’s 47 seats.4 It instead opted for permanent observer status, which entitles a
state to participate in all sessions. In 2008, the US withdrew its mission, disenchanted
with the tone and progress of Council proceedings.
Despite widespread hope that the Obama administration will revitalise America’s
relationship with the UN, the 2008 withdrawal is no aberration. It remains a pivotal
moment in US policy towards the UN, as Bush era policies have not been altogether
abandoned. In this article, an analysis of events leading up to the 2008 withdrawal will
shed light not only upon America’s likely positions in the years to come, but, more
importantly, on the overall performance of the Council since its creation. Two broad
factors are relevant to the US withdrawal. First, I shall examine America’s historical
stance towards the Council, tracing its positions before, during and after the General
Assembly vote on the Council’s establishment. Second, I shall turn to the Council’s
scrutiny of human rights in the US, and the American response. Although recent US
policy had done much to inflame international relations, I shall argue that the Council’s
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‘Special Procedures’ mandate holders5 did draw excessive attention to the US, often to
the neglect of far more serious human rights situations elsewhere in the world. Having
examined those two factors, I shall conclude with some preliminary prognoses of
America’s new membership under the Obama administration.

1. The US Vote against Establishment of the Council
News that the US had withdrawn its observer mission was first reported in Human Rights
Tribune in June 2008, between the Seventh and Eighth Sessions.6 That move effectively
ended US involvement with the Council, ceasing its input into the body’s discussions and
activities. The US neither officially confirmed nor denied the news. It announced at its
daily State Department briefing that it would only participate in Council discussions
where “absolutely necessary.”7 The Bush administration had no further involvement

5

On the role of mandate holders, see ‘Institution-building of the United Nations Human Rights Council’, paras 39-64,

7 August 2007, U.N. Doc. A/HRC/Res/5/1. “"Special procedures" is the general name given to the mechanisms
established by the Commission on Human Rights and assumed by the Human Rights Council to address either specific
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impartiality.”, ‘Special Procedures of the Human Rights Council’,
http://www2.ohchr.org/english/bodies/chr/special/index.htm (last visited 27 August 2009).
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since the Seventh Session, which ended in 2008. The US announced its new decision to
stand for election to the Council early in Obama’s Presidency.8 In order to secure the US
membership, New Zealand withdrew its candidacy9, thus allowing the US to gain an
unopposed seat in the Western European and Other States’ group.
Those are only recent chapters of a turbulent history. In the original discussions
on establishing the Council, the United States had focussed on membership issues in
objections to the draft resolution establishing the Council. The Secretary-General at that
time, Kofi Annan, had proposed that the Council be elected by a two-thirds majority of
the General Assembly, thus making it more difficult for countries to obtain membership
unless they were known to be committed to the protection and promotion of human
rights.10 The US pushed for additional criteria in order to ensure that “gross and
systemic” violators could not be elected.11 Annan had deemed the Commission’s lack of
credibility to be crucial to its demise12, along with the number and prominence of
members with poor human rights records13.
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The US echoed Anan’s hope that the Council would eradicate the Commission’s
problems, especially regarding credibility of membership. Despite some states’ support
for these aspirations, the final resolution simply required that “when electing members of
the Council, Member States shall take into account the contribution of candidates to the
promotion and protection of human rights and their voluntary pledges and commitments
made thereto”14. The US Ambassador, John Bolton, insisted that the resolution should go
further in excluding countries with the worst human rights records from gaining
membership. The lack of assurance of a credible membership would, he argued, result in
the Council being no better than the Commission. The test would be whether countries
such as “Cuba, the Sudan, Zimbabwe, Iran, Belarus and Burma” acquired membership.15
Unsurprisingly, Bolton’s views won little sympathy from member states he had
previously criticised. In 1994, Bolton had claimed, “There is no such thing as the United
Nations. There is only the international community, which can only be led by the only
remaining superpower, which is the United States”.16 He famously declared, “If the UN
organisations, see Eric Heinze, ‘Even-handedness and the Politics of Human Rights’, 21 Harvard Human Rights
Journal (2008), pp. 7 – 46.
13

For example, in its later years states such as Sudan and Saudi Arabia held membership. Another example was

Libya’s election as chair of the Commission in 2003.
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GA Res 60/251 para 8, 3 April 2006,U.N. Doc. A/RES/60/251.
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16

Roland Watson, ‘Bush deploys hawk as new UN envoy’, The Times, 8 March 2005,

http://www.timesonline.co.uk/tol/news/world/us_and_americas/article421888.ece (reporting comments made by Bolton
twelve years earlier at the 1994 Global Structures Convocation)

Freedman, US - HRC, August 27, 2009, 04:57, p. 7

Secretariat building in New York lost ten storeys, it wouldn’t make a bit of difference”17.
Bolton’s opinions on HRC membership carried little weight among the countries
increasingly suspicious of the Bush administration. Although Bolton made serious points
about the Council, his standing at the UN, and the standing of the Bush administration
generally, guaranteed that his opinions would garner little support. Bolton’s backing for
the invasion of Iraq further undermined his ability to steer the UN on human rights.
Bolton advised the General Assembly never to “settle for good enough, for a
compromise” in the promotion and protection of human rights.18 On 15 March 2006, at
the General Assembly’s 72nd meeting, the draft resolution to create the Council19
nevertheless passed by a landslide, with 170 states in favour, 4 against20, and 3
abstentions21. The vote was called by the US, to the chagrin of those who had hoped that
the text would pass unanimously (a vote is only called for when there are countries that
oppose the draft resolution in question). Before the vote, Cuba accused the US of taking
a “punitive and sanctioning” approach. The Cubans alleged that America and its allies
had exerted “strong pressure and resorted to their traditional blackmail” in pursuing its
preferred outcome.22
After the vote, Bolton reminded the General Assembly that the US had counted
historically among the strongest voices for the global protection and promotion of human

17

Id.
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Supra note 15

19

‘Human Rights Council’, 24 Feb 2006, U.N. Doc A/60/L.48.
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Israel, Marshall Islands, Palau, United States.
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Belarus, Iran, Venezuela.

22
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rights, since the founding of the UN. He pointed out that the UN “can, and should, do
more. We had an historic opportunity to create a primary human rights organ in the
United Nations, poised to help those most in need.”23 He nevertheless went on to pledge
US assistance in strengthening the Council. The US declined to stand for membership,
leaving its status formally peripheral, in comparison to its earlier, full-fledged
membership of the Commission. Nevertheless, the American delegation energetically
participated in Council sessions and activities as a permanent observer until the end of the
Seventh Session. The Council’s rules regarding observer states and bodies retained those
of the Commission24. Observer status entitled the US to be present at all Council sessions,
and to participate in all discussions. The US vigorously exercised that prerogative, as we
shall now see from the many and varied discussions in which it participated.

2. US Views on the Council’s Activities
US views on Council activities scarcely changed during the seven sessions in which it
participated. Its initial fears that the Council would be biased and opaque were repeated
in its comments on working methods. Furthermore, the Council’s inaction on grave
human rights situations25 was a source of US consternation, echoing its initial fears that
the Council would not go far enough it protecting and promoting human rights.
The US expressed strong opinions about the Council’s working methods, often
stating that they were not conducive to the effective protection and promotion of human
23

24

Id.
‘United Nations Human Rights Council: Institution-Building’, VII Rules of Procedure, Rule 7(a), 7 August 2007,

U.N. doc A/HRC/Res/5/1.
25

See, e.g., [reference deleted for peer review] (examining the Council’s inaction on Darfur).
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rights. The US faced further frustration in its appeals for constructive working methods.
From the outset, the US stressed the need for dialogue, as opposed to confrontation, and
the importance of involving NGOs, national observers, and all other stakeholders26. Its
insistence on such tactics arguably arose from its fear that the body would fail without
radical departure from the failings of its predecessor.
The US emphasised “the need to have clarity and transparency”, arguing that the
Council “must follow clear and predictable guidelines”27. The US seemed particularly
concerned that the Council should avoid the Commission’s earlier opacity, by preferring
open, formal procedures over closed, informal and unreported meetings. While the US
may be criticised for its own secrecy on the Security Council, a feature shared by
permanent members, such insistence on transparency at the Council cannot be deemed
hypocritical, as security issues require different approaches than human rights. The
protection and promotion of human rights are rarely, if ever, placed at risk by transparent
procedures, particularly outside declared states of emergency.28 Unfortunately, thus far,
those calls have gone unheeded at the Council. Major decisions are still being taken

26

Oral intervention of American delegate, 3rd Session, 30 November 2006, during discussion on working methods.

27

Id.
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ICCPR, for example, states “In time of public emergency which threatens the life of the nation and the existence of

which is officially proclaimed, the States Parties to the present Covenant may take measures derogating from their
obligations under the present Covenant to the extent strictly required by the exigencies of the situation, provided that
such measures are not inconsistent with their other obligations under international law and do not involve
discrimination solely on the ground of race, colour, sex, language, religion or social origin.” International Covenant on
Civil and Political Rights, Article 4. 1., G.A. res. 2200A (XXI), 16 December 1966, U.N. Doc. A/6316 (1966), 999
U.N.T.S. 171, (entered into force Mar. 23, 1976).
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within closed, informal, unreported meetings. Voting tactics are discussed in closed
regional group meetings, shrouding the Council in secrecy.
The US repeated the need for transparency in discussions on Universal Periodic
Review (UPR). UPR is an innovative human rights mechanism, requiring peer review of
all UN member states during a three-year cycle, with Council members being reviewed
during their term of membership. The US emphasised that UPR success would “lie in its
openness”29. The Americans emphasised that UPR, and other working methods, should
not supplant certain established procedures. For example, they stressed that the Council
should be able to continue to consider country-specific situations on its own initiative and
at any time30. The US also recalled its earlier fears about politicisation, reminding the
Council, for example, that there should be “no double standards”31 when using UPR.
The theme of impartiality and non-politicisation in the Council’s working
methods continued in the US comments about country-specific mandates. Whilst the US
advocated the continuation of such mandates as a strong tool for keeping “the spotlight
on human rights abuse”32, it expressed reservations about the singling out of Israel and
the Occupied Territories by the Council under the guise of these mandates33. The US

29

Oral intervention of American delegate, 2nd Session, 2 October 2006, during debate on Universal Periodic Review

with the facilitator of the Working Group, Moroccan Ambassador, H.E. Mr. Mohammed Loulichki.
30

Oral intervention of American delegate, 3rd Session, 4 December 2006, in response to Facilitator of Working Group

on Universal Periodic Review, Moroccan Ambassador, H.E. Mr. Mohammed Loulichki.
31
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Oral intervention of American delegate, 4th Session, 23 March 2007, during discussion on country-specific mandates
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Oral intervention of American delegate, 4th Session, 23 March 2007, during informal meeting on country-specific
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asserted that such focus “makes the system politicised and non-universal”34 and
advocated that the Occupied Palestinian Territories’ mandate “be subject to modification
in the normal procedure”35.
The US repeated its general positions on Council working methods during both
formal and informal debates. It regularly used discussions on working methods to air
concerns about the Council’s effectiveness, reminding the body of the need for
“independent, impartial experts in order to maintain credibility”36. It also insistently
reminded the Council of the need to implement its resolutions.37 American delegates
repeatedly recalled the need to improve human rights mechanisms at the UN, reminding
the Council of the Secretary-General’s report38, especially the strong criticisms contained
therein, that had acted as a catalyst for the body’s creation.
Despite the US insistence at the Council’s formation that it would not become a
member of the body, it sought to play an active role in shaping it from the outset. Its
opinions on the various working methods reflected its initial fears that the body would
not be significantly different to its predecessor, nor would it go far enough in protection
and promotion of human rights. The US insisted upon clear and concise working
methods, transparency, and that all mechanisms reflect the principles of non-selectivity
34

Id.

35

Id.

36

Oral intervention of American delegate, 3rd Session, 5 December 2006, in response to the facilitator of the Review of

Mandates, Ambassador H.E. Tomas Husak of the Czech Republic.
37

Oral intervention of American delegate, 3rd Session, 7 December 2006, informal session with the Facilitator on

Experts’ Advice, Ambassador H.E. Burayzat of Jordan.
38

Report of the Secretary-General, ‘In larger freedom: towards development, security and human rights for all’, 21
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and impartiality. These themes, albeit facially uncontroversial, were not always reflected
in the Council’s actions, which arguably contributed to the US decision to withdraw. The
Council’s primary objective of protecting and promoting human rights was frequently
repeated by the US during both general discussions and those regarding specific
activities. The US reminded the Council of its founding principles of “universality,
objectivity, and non-selectivity”39 before declaring that the “Council has fallen short in
fulfilling these principles”40.
During the sessions, the US had also criticised the Council’s lack of action on
specific human rights situations. It had singled out serious and ongoing violations in
Sudan41, Myanmar42, North Korea43, and Zimbabwe44 as requiring immediate attention
and action. It urged the Council to act on a number of occasions, mentioning the ongoing
atrocities, and urging immediate action. It stressed its support for, amongst others, the
Special Session on Darfur45, extra resources for the Office of the High Commissioner for

39

Oral intervention of American delegate, 2nd Session, 6 October 2006, during closing statements.

40

Id.

41

See, for example, oral intervention of American delegate, 2nd Session, 18 September 2006, during interactive

dialogue with Louise Arbour, High Commissioner for Human Rights. See also [reference deleted for peer review],
supra note 25.
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See, for example, oral intervention of American delegate, 4th Session, 15 March 2007, during interactive dialogue

with Louise Arbour, High Commissioner for Human Rights.
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See, for example, oral intervention of American delegate, 4th Session, 23 March 2007, in response to Vitit

Muntarbhorn, Special Rapporteur on DPRK.
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Oral intervention of American delegate, 3rd Session, 29 November 2006, during interactive dialogue with Louise

Arbour, High Commissioner for Human Rights.
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Human Rights on the ground in these aforementioned regions46, and the continuation of
reports and recommendations from mandate holders47. The US again condemned
politicisation of the Council, criticising the incessant focus on Israel as compared with
states committing equal or worse levels of abuse.48

3. US Objections to the Council’s Work

Throughout the first seven sessions, the US voiced strong objections to the work
undertaken by the Council, as expressed both in (a) country-specific and (b) thematic
debates. Whereas country-specific debates focus on many rights within one state,
thematic debates examine one right across several states.

(a) Country-specific debates. The US commented on a number of the country-specific
human rights situations that were brought to the Council’s attention during its first two
years. The situations discussed at the Council were either ongoing or dire, within
specified countries, requiring country-specific mandate holders to report on them. The
raising of certain country-specific situations depended on considerations such as the
gravity of the situation as well as political motivations of Council members. The political

46

Oral intervention of American delegate, 2nd Session, 18 September 2006, in response to Louise Arbour, High

Commissioner of Human Rights.
47

Oral intervention of American delegate, 5th Session, 11 June 2006, in response to Leando Despouy, Special

Rapporteur on Independence of Judges and Lawyers.
48

Oral intervention of American delegate, 7th Session, 27 March 2008, during the informal meeting.
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agenda of states members of the Organisation of the Islamic Conference (OIC)49 ensured
that the Council’s attention remained on Israel whilst situations in, for example, Libya,
Syria and Saudi Arabia, were ignored, and action on Darfur blocked. The Council did
not, therefore, focus solely on the gravest situations, but also on those countries that fell
foul of prominent groups of member states.
During the first seven sessions, Israel was brought to the Council’s attention
through reports on various aspects of the human rights situations pertaining to the
Occupied Territories, the conflict between these two entities, and the situation following
the Lebanese war in the summer of 2006. Notably, the US did not defend Israeli
violations; it did, however, note abuses committed on the Palestinian50 and Lebanese51
sides. The US approach emphasised the need for balance and impartiality, a position not
taken by any country other than Canada52. During discussions on Israel, the US

49

The OIC is the largest alliance of States within the UN. There were 57 members in 2008: 21 Sub-Saharan African

States, 12 Asian States, 18 Middle Eastern and North African States, 3 Eastern European and Caucasian States, 2 South
American States, and 1 Permanent Observer Mission. See Organisation of the Islamic Conference, ‘Permanent
Missions of OIC Member States to the United Nations in New York’, http://www.oicun.org/categories/Mission
/Members/ (last visited 27 August 2009)). In 2006, 17 Council States were OIC members. 3 of the states, Algeria,
Saudi Arabia and Azerbaijan, respectively, chaired the regional groups for Africa, Asia, and Eastern Europe.
50

For example, “Palestinian rocket attacks must stop, and terrorist attacks that target civilians must stop”, oral

intervention of American delegate, 7th Session, 6 March, in response to the report on resolutions concerning the
Israel/Palestine conflict of Louise Arbour, High Commissioner for Human Rights.
51

For example, condemning the Hezbollah attack on Israel and the kidnapping of two Israeli soldiers which directly

preceded the war, oral intervention of American delegate, 2nd Session, 4 October 2006, in response to the ‘Joint Report
on Lebanon’, Philip Alston, Jean Ziegler, et al.
52
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highlighted the human rights abuses on both sides, and called for the Council to act to
ensure that all sides cease violations53. The US reminded the Council of the underlying
principles that established the body54, stating that “the unbalanced focus on Israel”55 was
inconsistent with them,

“The Council must be more balanced . . . . The Human Rights Council can
express concern about Israel’s human rights violations, but it should be equally
concerned with Palestinian terrorism and other human rights violations in the
world.”56

Similarly, at the same session, the US spoke of “the human suffering on both sides”
during the Israel-Lebanon war 2006. In another intervention, the US indeed called for
“Israel to take into account the humanitarian impact” of the security wall.57

53

“Israel must dismantle those settlements built since March 2001, and the Palestinians must prevent terrorist activities.

We join with the quartet partners to cal on parties to fulfil their obligations …. We call on Israel to take into account the
humanitarian impact … [of the] wall and avoid action that could prejudice issues that should be determined by
negotiations. We urge everyone not to consider this situation as a one-sided context, that in the long term compromises
the rights of Palestinian and Israeli peoples.”, oral intervention of American delegate, 2nd Session, 29 September 2006,
in response to John Dugard, Special Rapporteur on Israel and the Occupied Palestinian Territories.
54

“… the work of the Council shall be guided by the principles of universality, impartiality, objectivity and non-

selectivity, constructive international dialogue and cooperation …” GA Res. 60/251 para 4, U.N. Doc. A/RES/60/251.
55

Oral intervention of American delegate, 2nd Session, 29 September 2006, in response to John Dugard, Special

Rapporteur on Israel and the Occupied Palestinian Territories.
56

Id.
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Oral intervention of American delegate, 2nd Session, 26 September 2006, in response to John Dugard, Special

Rapporteur on Israel and the Occupied Palestinian Territories.
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The US regularly repeated its commitment to a two-state solution58. American
delegates attempted to steer Council discussions towards addressing solutions, contrary to
the frequent criticism levelled against Israel through decisions, resolutions59, and the
calling of Special Sessions (four of the Council’s seven Special Sessions during its first
two years were convened about Israel). At the Sixth Session,60 the US again urged that
“addressing the Israel-Palestine conflict requires a balanced and forward-looking
approach”, insisting that “the Arab states should stop the incitement of hatred in the
media and should cease their refusal to recognize the existence of Israel.”61
The US repeatedly berated the Council’s anti-Israel bias, but such concerns were
largely dismissed due to the close relationship between these two countries. The only
state that generally supported the US position was Canada. The EU regularly abstained
during votes and made neutral comments during discussions regarding Israel. The EU’s
reluctance to take sides arguably resulted from the power and influence held by the large
bloc of OIC member states sitting at the Council. The size and geographical diversity of
its membership gave the OIC significant weight in the Council, and that influence was
often deployed to ostracise those countries that disagreed with the OIC’s collective

58

See, for example, the oral interventions of American delegate: 2nd Session, 26 September 2006; 4th Session, 20

September 2007; 7th Session, 6 March 2008.
59

19 resolutions have been passed about Israel between 2006-2008.

60

6th Session, 10-28 September 2006, resumed 10-14 December 2006.

61

Oral intervention of American delegate, 6th Session, 20 September 2007, during discussions pursuant to HRC

resolutions requiring the High Commissioner for Human Rights to report to the HRC on the implementation of Res 1/1
adopted by HRC at 1st special session, HRC decided to dispatch a special rapporteur to Israel; Res S3/1 adopted at 3rd
session. The fact finding mission to Beit Hanoum was headed by Desmond Tutu.
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stance62. The repercussions for a state taking a stand against the OIC can be seen in the
subsequent treatment of that country by the OIC and the African Group. That deterrent
undoubtedly played a role in the weakening of the Council’s Resolutions and Decisions.
One example of the OIC’s ability to flex its collective muscle occurred during the
resumed Second Session. Canada had been the sole opposing vote against the OIC’s
Resolutions on Israel,63 with many Western states choosing to abstain. Ignoring the
reasons given for Canada’s ‘no’ votes,64 the OIC showed its displeasure by using its
collective weight to pass a last-minute motion postponing three non-controversial
Canadian Draft Resolutions65. The OIC’s leverage, bolstered by its usual supporters,66
sent a clear message to the Council.
Throughout the sessions, the US repeated its hope that the Council would devote
proportionate attention to other regions and situations. For example, during debates on
the review of mandates, the US stated that “the singling out of Israel and the Occupied
Palestinian Territories makes the system [of special procedures and mandates] politicised

62

See, e.g., [reference deleted for peer review] (examining the Council’s inaction on Darfur).

63

‘Human Rights in the Occupied Syrian Golan’ 27 November 2006, A/HRC/RES/2/3; ‘Israeli settlements in the

Occupied Palestinian Territory, Including East Jerusalem, and in the Occupied Syrian Golan’, 27 November 2006,
A/HRC/RES/2/4.
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Which included the fact that the resolutions were biased and only addressed the human rights violations of Israel,

which contradicted the Council’s principles of non-selectivity, universality and equality.
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One of which - ‘Effective Implementation of International Instruments on Human Rights’ 28 November 2006,

A/HRC/RES/2/5 - was later negotiated to be presented the following day, and passed by consensus. The other two Resolution on Freedom of Expression and Opinion (A/HRC/2/L.44) and Resolution on Impunity (A/HRC/2/L.38) were presented at a different Council Session.
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and non-universal”67. The US comments in this regard reflected its displeasure with the
politicisation of the body, which it viewed as a return to the practices of the
Commission68.
Sudan is of particular interest throughout the period of the Bush administration.
The US in general, and particularly under the Bush administration, has repeatedly spoken
out against the genocide in Darfur, and was often alone in calling for, and taking,
constant action to improve the situation69. The US behaved in a similar manner at the
Council, despite the seeming indifference of many members towards the escalating crisis.
Although Sudan was constantly brought to the Council’s attention due to the ongoing
situation in Darfur, no meaningful action was taken by the body70. Reports on Sudan
were presented by the Special Rapporteur and the Group of Experts, as well as by the
High Commissioner and others. These reports provided the basis for Council discussions
on Sudan. Throughout the discussions, the US maintained its strong condemnation of the
escalating humanitarian crisis, calling for steps to be taken to ensure a resolution to the
conflict. At the Second Session the US asked the Special Rapporteur on Sudan71 to
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provide further information on human rights violations occurring in Sudan72 due to the
gravity of the situation. As the situation escalated, the US insisted that “the council
cannot ignore the ongoing crisis in Sudan”73, repeating the fact “that in the Darfur region
there are gross violations of human rights”74.
The US maintained that the reports given to the Council left “no further doubt that action
is demanded”75. Throughout these Sessions, the US asserted that the “Council has yet to
adequately address the human rights violations in Sudan”76, repeating that it “remain[ed]
very concerned” and “call[ing] on the government to end its destructive behaviour”77.
The US spoke about possible methods, including sanctions, to encourage such a
resolution of the conflict.78 American delegates asked why the Council was so slow to
take action to end the atrocities in Darfur. Having secured sanctions against Sudan
through the Security Council, the US encouraged the Council to take such decisive action
as was within the body’s power, and for member states to follow the US lead in this
regard. The Americans encouraged the Council to act swiftly rather than spend the
upcoming months and years awaiting reports from mandate holders and fact-finding
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missions, or passing passive resolutions calling for change without condemning the
parties responsible for the atrocities. However, other Council members stressed the need
to follow the Council’s procedures in decision-making regarding this, and other, human
rights situations. The US desire to ‘rip up the rule book’ and take swift, decisive action
where necessary in crisis situations such as Darfur, lacked credibility, they declared, due
to the US having taken similar steps before the invasion of Iraq and the subsequent
international condemnation of that action.
The US was not only concerned with the OIC tactics of blocking action on
humanitarian crises occurring within Muslim states such as Sudan, but also with the
Council’s disregard for other similar situations across the world. Various factors affected
the Council’s inaction regarding these states, most notably the lack of will to interfere
with repressive regimes that afforded little access to the international community, or the
lack of interest in those states that afforded no political gains for individual members of
the Council. For example, the US also expressed concern about Myanmar throughout
discussions on what it termed “one of the most repressive regimes”79. The “lack of
inclusive and genuine dialogue with all stakeholders”80 was emphasised as being a
fundamental obstacle to the protection of human rights through national reconciliation.
Despite the lack of access to, or information from, Myanmar, the US emphasised the
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ongoing human rights violations, including the large numbers of refugees81, detention of
political prisoners82, police brutality83, and restrictions on the activities of NGOs and
other such parties84. The crux of the US position on Myanmar was to “urge this Council,
the international community, and Myanmar to protect those Burmese persons whose
rights are being violated”85. In order for this to occur, “continued international attention
[requiring] sustained commitment”86 was called for in order to ensure the cooperation of
the government in the implementation of Human Rights Council recommendations. The
US condemnation of the regime was echoed by other western states, and was repeated
throughout all Sessions. However, the situation in Myanmar was of little interest
domestically for many of the Council members, as opposed to, for example, the situation
in Israel. Therefore, attention was given to the Israel-Palestine conflict at the expense of
the ongoing crisis in Myanmar.
81
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The US raised other similar country-specific situations such as Belarus87,
Burundi88, Cambodia89, Cuba90, Liberia91, North Korea92 and Somalia93, amongst others.
The US focus on these repressive regimes and their ongoing human rights abuses
followed the same pattern regardless of the countries involved. It condemned regimes for
not cooperating with the Council or other UN bodies, it called for increased international
action to ensure protection and promotion of human rights, and commended and
supported the efforts of UN mandate holders in these regions. These positions exemplify
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the US response to human rights situations regardless of where they occur. Unlike the
OIC, whose political motivations drove its responses to human rights abuses, the US was
consistent in its approach towards all humanitarian situations. The belief that
international aid and intervention could most appropriately assist such areas was
emphasised by US calls for such action to be taken. The US demanded action and
expressed frustration that the Council was dragging its heels when dealing with crisis
situations. The US initial fears that the Council would become biased and politicised can
be seen to have been realised in respect of the focus on certain human rights situations
and the body’s inaction on others. The sheer frustration that this caused was evident from
the American interventions during all of the seven sessions in which it participated before
its withdrawal.

Thematic debates The US constantly emphasised the need to deal with crisis situations as
well as with specific human rights in order to ensure adequate protection and promotion
for the latter. The US called for stronger support for certain Council mandates, expressing
the need for greater cooperation and transparency in order to protect and promote specific
human rights. The US constantly reiterated the importance of international support in
order for Council mandates to be fulfilled. It singled out topics such as protection of
women and children from violence and trafficking, freedoms of religion and expression94,
and the protection of human rights defenders, as being of particular concern. For
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example, the position that “violence against women is indefensible”95 was repeated in the
context of abuses against women and children, including the trafficking of people in both
groups as well as sex-tourism96. The US identified Sudan and Myanmar as the two
countries where it believed these groups were particularly vulnerable. The US argued that
such “human rights abuses [were being] used to terrorise people”97 in these two states due
to the ongoing situations and the government involvement in all manner of human rights
violations.
The US discussed the need to promote freedom of religion98, calling for all
countries to “ensure that freedom of religion is respected for all religions … [and] the
freedom to not affiliate with any religion at all, or to change religion must also be
respected”99, due to the essentiality of this right for people across the world100. Similarly,
when discussing freedom of expression, the US stressed that “the right is a cornerstone in
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the protection of human rights”101, arguing that ongoing support of “the mandate is
urgently needed”102. The strength of the US support for these two freedoms was not
solely based on its traditional domestic regard for these rights103, but also on the
juxtaposition between freedoms of religion and expression and the OIC demand that
defamation of religion be afforded equal protection. The US interventions on certain
rights and freedoms showed its desire to promote those typically Western values that
underpinned the UDHR, thus ensuring that they remained prevalent within the human
rights system. That showdown of cultural values echoed the old US-Soviet controversies
that once politicised the Commission and other human rights work at the UN.
The Council was strongly reminded of the absolute imperative of protecting
human rights defenders during discussions of various reports given by the SecretaryGeneral’s Special Representative on Human Rights Defenders104. The US noted that
“some governments feel restricted by [human rights defenders] and attempt to restrict
them”105, and criticised this “obviously political” motivation106. The US was disturbed by
the violations perpetrated against many of these people, particularly the harassment,
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detention, and attacks on human rights defenders107. It called for the Council to join it in
“standing with courageous defenders” and to “call into account those governments that
seek to undermine their liberties”108. The US wished to ensure that “individuals and
groups … be able to fight for human rights”109 and asked for support in this regard. The
support that the US expressed for human rights defenders could also have been a way of
criticising those regimes that do not allow open and easy access to such people. Many of
those states that attacked the US at the Council could be accused of repressive laws and
actions against human rights defenders, especially members of the OIC. The strenuous
positions taken by the US in related discussions was reflected its deteriorating relations
with such countries.
Throughout the Council sessions, the US repeatedly spoke out against regimes
committing the worst human rights abuses. General debates were used to flag the
atrocities in specific states such as Zimbabwe110, China111 and Uzbekistan112. The US
noted violations of specific rights, as well as the general culture of violations prevalent
within these countries. The US also used general discussions to encourage the Council to
focus on implementation of human rights, and on providing “relevant and practical
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advice” without politicisation113. This tied in with its initial fears that the Council would
be selective and bias in terms of which rights it chose to protect and promote. The
realisation of these fears was apparent in the vociferousness of US interventions, and was
arguably the main reason for its temporary disengagement with the body.

4. The US human rights record
Towards the end of the Commission, the body had become known for protecting its own
members from having their human rights records examined. A number of states became
members in order to avoid scrutiny, allowing abuses to continue within their own
borders114. At the Council’s creation, a number of safeguards were adopted to combat its
predecessor’s reputation. The rules of the new body insisted that all members be
subjected to peer review during their term of membership115, and that they be more
intensely scrutinised than other non-member or observer states116.
It could be argued that the US under George W. Bush’s administration decided
not to stand for election to the Council due to its fear that its own record would be
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scrutinised more harshly as a member than as an observer. The desire to deflect attention
from its human rights record may be traced to the repeated criticisms, often heard at the
UN, of the Bush administration’s post-9/11 tactics. Another view, however, is that the
US decision not to stand for election resulted from its fear of an embarrassing defeat. The
US had stood for election to the now-defunct Commission in May 2001. It suffered its
first defeat since the Commission’s creation in 1947. During discussions leading to the
creation of the Council, Washington backed a proposal under which the permanent
members of the Security Council would also be "permanent members", which was
rejected by an overwhelming majority of states.

The US Domestic Human Rights Record The US domestic human rights record was
raised at the Council by various mandate holders, which led to the question of whether
the US was being unfairly singled out. The US concern that it was being treated more
harshly than other states was reflected in its responses to being the only Western state
repeatedly raised in reports to the Council. The US reaction must be examined not only
with respect to the possibly disproportionate focus on it, but also with respect to
legitimate concerns about US domestic human rights.
The Council included the US in reports and discussions on domestic US human
rights issues, including contemporary forms of racism117 and extreme poverty. The latter
mandate, on extreme poverty, will be used as an example due to it being typical of the
117

Report of the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related

intolerance, U.N. doc A/HRC/4/19; oral intervention of Doudou Diène, Special Rapporteur, 4th Session, 28 March
2007.

Freedman, US - HRC, August 27, 2009, 04:57, p. 29

way in which the US domestic human rights record was examined. The US officially
welcomed visits and recommendations by such mandate holders, but in response it
questioned what was being done to improve far worse situations in other countries.
Whilst this stance can be argued to have missed the point of the reports, the US position
was legitimate. The inclusion of the US in these reports resulted in other states not being
discussed at the Council, despite there being ongoing, dire situations across the world.
This was not an issue that went unnoticed by other states at the Council, for example,
during discussions on extreme poverty. Despite Arjun Sengupta, the Special Rapporteur
on Extreme Poverty, saying that “most of the problems I saw in the United States need to
go a long way before there is a solution”118, a number of developing countries expressed
disappointment that the US had been the sole focus of the report. Mali questioned why
the Special Rapporteur visited “one of the richest countries in the world” rather than “a
poor country”, stating that “the living conditions in Africa cannot be the same as in the
US”119. The spending of time and resources on scrutinising the US human rights record at
the expense of other states impacted most upon those countries wishing to utilise mandate
holders’ expertise to improve the rights within their own, or neighbouring, territory.
Although mandate holders used their reports to provide neutral and facilitative
advice to almost all states concerned, the manner in which the US was dealt with was
somewhat different. For example, the Special Rapporteur on Extreme Poverty’s report on
the US at the Second Session did not include any constructive recommendations that
could be applied to the US or to other countries. Instead, the Special Rapporteur noted
118
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various problems within the US and criticised various practices without providing
alternatives or solutions. As a result, a number of states, including Brazil, Cameroon,
Philippines, and Senegal, asked the Special Rapporteur for concrete proposals, or a list of
best practices, for states dealing with extreme poverty. The report and subsequent
discussion can be contrasted with the useful and facilitative report given by the same
Special Rapporteur’s report at the Fifth Session120. This report dedicated separate
chapters outlining neutral and constructive proposals for dealing with extreme poverty
across Africa, Asia and even, to some extents, the European Union. The manner in which
the US was dealt with in terms of extreme poverty can be argued to been politically
motivated rather than being a constructive exercise in facilitating human rights.
The inclusion of the US as the sole Western state, and sometimes even the sole
country, in reports on various topics indicated that it was being unfairly singled out at the
Council. Furthermore, its inclusion in reports alongside grave abusers indicated
selectivity by mandate holders. One might suspect that mandate holders assumed that
they could ensure support for their reports and recommendations by singling out and
criticising the US. This was apparent from the response to the Special Rapporteur on
Extreme Poverty from countries such as China, Cuba, Ecuador, Indonesia, Morocco, and
Saudi Arabia. All of these countries, as well as other states who had tense relations with
the US, congratulated the Special Rapporteur for focusing on the US, although their
reasons for doing so were not always apparent.

120

Report of the independent expert on the question of human rights and extreme poverty, U.N. doc A/HRC/5/3; oral

intervention of Arjun Sengupta, Special Rapporteur, 5th Session, 11 June 2007.

Freedman, US - HRC, August 27, 2009, 04:57, p. 31

Some mandate holders argued that the US was widely reported on in order to
uphold the principles of impartiality and non-bias, thus ensuring that all states be
subjected to scrutiny rather than focusing solely on poor or developing nations. For
example, the Special Rapporteur on Extreme Poverty, Arjun Sengupta, expressed this
position by saying,

“The reason that I chose the United States is not because I do not think that
developing countries have no problems. I wanted to point out that it is not a
problem of per capita income, but a problem of society, so I chose the richest
country in the world. I wanted to focus on basic problems of people in US with
the intention to show that human rights are a basic issue of empowerment and
dignity, which is not accepted by all the countries”121.

Despite that and other similar explanations, it is clear that the US was being used as an
example in reports on such human rights issues where, arguably, resources should have
been spent dealing with grave situations in other countries.
In terms of having its own human rights record examined, the main issue
appeared to be whether the US was being singled out for criticism or whether it was
having proportionate attention devoted to it according to its available resources for
dealing with human rights issues. The US was prepared to accept some of the extra focus
that its standing in the world entailed. However, as will be shown, it is clear from the US
response to mandate holders on human rights issues relating to counter-terrorism that it
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viewed the attention on these issues as grossly disproportionate and lacking in evenhandedness.
The US was discussed in terms of counter-terrorism, as well as by the mandate
holders on torture, enforced disappearances and rights of detainees. The discussions
focused on Guantanamo Bay and the US tactics employed in the ‘war on terror’. Despite
its support for many Council mandates, one notable exception that the US disagreed with
was the Special Rapporteur on Protection and Promotion of Human Rights While
Countering Terrorism122. At the Second Session, the mandate holder signalled his
intention to look at various state and institutional trends in this area, in order to set out
best practices regarding issues such as racial profiling, secret detentions and
extraordinary renditions. The Special Rapporteur, having not mentioned the US in his
report, was nonetheless criticised by that country. For example, the US said “we wonder
whether certain areas of the Special Rapporteur’s work are sufficiently necessary and
effective”123. At the Second Session, the Special Rapporteur accused unspecified
countries of abusing the notion of terrorism124. He spoke of a “trend of states to
stigmatize movements and ethnic groups they simply do not like and fight against
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terrorism while not defining the term “terrorism””125. The US response cited the Special
Rapporteur’s calls for research aimed towards developing a single definition of terrorism,
stressing that there had already been “thousands” of such debates, and questioning the
utility of such an exercise126. This intervention missed the point of the mandate itself, as
the Special Rapporteur’s concern with defining terrorism was in relation to human rights
issues raised during states combating terrorism. The US obtuseness in this regard was
arguably motivated by its sensitivity to having any of its anti-terrorism tactics scrutinised
by the mandate holder or indeed the Council. This hostility was reflected in the US
position towards other similar mandates, especially when they discussed the US in their
reports.
The Special Rapporteur on the Protection and Promotion of Human Rights While
Countering Terrorism127 expressed grave concerns regarding detainees at Guantanamo
Bay and other prisoners suspected of terrorism, as well as interrogation techniques,
extraordinary renditions, and degrading treatment by the CIA. The US was “disappointed
by the report” due to its “unfair and oversimplified criticisms”128. For example, the report
alleged that detainees were denied the right to a fair trial129 and criticising various
administrative processes. The US noted the lack of acknowledgement of the complexity
of the situation by the Special Rapporteur, especially with regard to his rejection of the
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status of detainees as ‘unlawful enemy combatants’130. The US argued that the
classification of the detainees was fundamental in terms of the rights they were afforded
under international law. The Special Rapporteur’s insistence that the detainees be treated
as prisoners of war or as criminal suspects ignored the complexity of the situation. The
US alleged that selectivity and politicisation was apparent not only in what was reported,
but also that the report was prefaced with remarks such as, “the USA is a world leader,
and has a responsibility to ensure respect for human rights and international humanitarian
law”131.
The aforementioned stance that the US should be held to a higher standard than
less-developed countries was explicitly or implicitly repeated in the reports of other
mandate holders regarding issues relating to the ‘war on terror’. The position was
especially apparent in reports where the US was the sole Western state raised alongside
countries known to commit grave and systematic abuses. Whilst such remarks could be
argued to be non-controversial in terms of the standards that other Western nations were
held to by mandate holders, the repeated focus on the US alone, despite other countries
such as the UK being complicit in similar abuses, indicated a lack of even-handedness in
the way that the US was treated at this body. The US desire not to have its human rights
record scrutinised was arguably a factor in its response to various mandate holders’
reports, but the obvious politicisation through disproportionate attention devoted to the
US gave weight to its reaction.
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The report at the Second Session on enforced disappearances132 discussed
countries such as Guinea, Burundi, and Colombia, before identifying the US as being one
of the four main areas of concern regarding its “anti-terrorist activities [which] are used
as an excuse for not applying international obligations”133. Extraordinary rendition is
essentially an issue of torture, and its inclusion within this report was arguably a political
ploy to attract attention and support for the mandate. The Special Rapporteur gave
constructive and neutral advice to countries that had been visited, including Sri Lanka
and Colombia, but solely criticised the US rather than providing any other comments.
During the subsequent discussion, a number of countries requested further advice, such as
a list of best practices, from the Special Rapporteur on issues as disparate as enforced
disappearances of political opponents or hostage-taking by non-state actors134. Other than
the US response, there was no subsequent discussion of extraordinary rendition, arguably
due to its anomalous inclusion within this report. The US expressed respect for its
international obligations. It expressed recognition “that the international community has
not always agreed with US position” but that, with respect to extraordinary rendition “to
bring suspects to other countries is not inherently unlawful”135. However, its comments
during subsequent discussions on domestic human rights issues, at this and other
sessions, indicated a waning patience with being singled out for criticism, whilst known
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abusers and critical situations were seemingly ignored by mandate holders and the
Council itself.
Mandate holders continued to identify the US alongside states known as human
rights abusers during general reports on issues pertaining to the treatment of detainees.
The US response not only disagreed with assertions made in some reports136, but further
accused some of misrepresenting facts as well as the situation itself137. The US criticised
the Special Rapporteurs that made up the Working Group on the Situation of Detainees138
for not accepting its open invitation to visit Guantanamo Bay which subsequently led to
their report being based on “second and third hand information”139. The mandate holders
had originally accepted the US invitation for only three of the five Special Rapporteurs to
visit Guantanamo Bay as well as other terms set out by the US140. The reason that the
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Working Group decided to refuse the invitation was due to the US indicating that they
would not be granted private interviews with detainees141. Despite all this being
contained within their report, the Working Group’s oral statement to the Council asserted
that they had declined the invitation to visit Guantanamo Bay because of the extension of
said invitation to only part of the group, as well as refusal to grant unhindered access to
detainees, and a lack of standard terms for the visit142. As such, the Working Group
stated that they regretted that there was “no point” in visiting Guantanamo Bay143. The
US stated the “need to work together to move forward” and its “regret [regarding] the
approach taken [by the Working Group] that they did not accept our invitation”144 .
The US argued that accusations in the report of US breaches of international law
and violations of human rights were unfounded and incorrect. These comments were
followed by members such as China, Cuba, and Venezuela, as well as observers such as
Iran and North Korea, supporting the assertions made in the report, and criticising the
US. The US was distressed by what it deemed as known abusers of human rights taking
strident positions regarding the US treatment of detainees, despite the lack of first hand

findings missions by special procedures and undermine the purpose of an objective and fair assessment of the situation
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evidence available in the report. Iran accused the US of lying to the Council145, while
Venezuela asserted that the US was committing “flagrant violations of human rights”146.
These positions were not echoed by Western states, most of whom were more
concerned with asking questions of the Special Rapporteurs rather than making sweeping
criticisms of the US. However, even Western States known as allies of the US joined in
the discussions on these issues. Finland, on behalf of the EU, emphasised that whilst they
were “committed to the fight against terrorism, human rights law has to be respected”147.
Switzerland criticised renditions of detainees to countries where torture was not
prohibited. It questioned the US employment of such tactics148. The US did not respond
directly to Western interventions or questions on these issues, instead preferring to deal
solely with comments by countries such as Iran and Venezuela.
The US belief that it should not be held to excessively higher scrutiny arguably
ignored the fact that the Council encouraged each state to constantly strive to improve its
own human rights record. Therefore, countries such as Switzerland were necessarily held
to higher standards than, for example, Somalia, because each state was judged with
reference to its available resources and abilities and not against a common standard.
Although this concept does not appear too controversial, the US was the sole Western
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state to constantly condemn the scrutiny necessitated by such a process, probably due to
the amount of time spent discussing the US as compared with other Western states. The
US complaints gave strength to those who argued that the US feared examination of its
own human rights record. However, the Council and its members placed the US under far
more scrutiny than any other Western state bar Israel, thus legitimising its complaints
about selectivity and bias at the body. The scrutiny it was subjected to could be due to the
US being prepared to place its head above the parapet, as well as the ongoing political
struggles between the US and the major powers at the Council, namely the OIC.

The US International Human Rights Record The Council was repeatedly used by states
wishing to attack the US regardless of whether a relevant discussion was occurring.
Certain countries, such as Iran, had obvious political motivations for behaving in such a
manner, but, as I shall now suggest, the behaviour of other states could not be explained
as easily. Furthermore, the fact that such comments were allowed despite their nature or
their irrelevance to proceedings, was a significant cause of the US withdrawal from the
Council. Whilst these attacks may be partially explained by incidents occurring around
the time they were made, the vehemence and regularity of interventions made by a range
of states must have contributed to the US decision to withdraw.
Unsurprisingly, Cuba most often used the Council to criticise the US. Cuba’s
comments rarely related to topics under discussion at the body, and these assertions were
supported only by Cuba’s allies or states maintaining equally strained relations with the
US. During a discussion on torture, for example, Cuba alleged, without drawing any link
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to issues of torture, and without evidence, that the CIA was training and developing
terrorist groups to attack Latin American countries, and that it was involved in plots to
kill the Cuban head of state149. Venezuela, also out of context and without evidence,
expressed similar allegations against the US, stressing that “we denounce those that
protect and foster terrorism, specifically our neighbour to the north - America”150. These
countries both have a history of bad relations with the US, and this was by no means the
first time either country had attacked the US within UN bodies.
Again offering no evidence, Cuba accused the US of “coordinating diplomatic
campaigns… in the Human Rights Council”, alleging that NGOs with accreditation to the
body were under American control151. Cuba further attacked the US through allegations
that it was undermining the Council. For example, saying “to those who attack, namely
the US, the Council, they must show humility. Those who make the Council fail will be
criticised by history”152. Cuba’s remarks during non-US related discussions included, for
example, calling it the “main sponsor of the brutal regime of [Israeli] occupation”153. It
also used similar tactics to allege that the UK was an American puppet, saying that its
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remarks were “prepared by Washington”154. While such remarks were, presumably,
afforded little weight by other countries at the Council, the constant repetition and
vociferous nature of these comments made them difficult for anyone, the US included, to
ignore.
Syria supported Cuba’s attacks on a number of occasions, and alleged that the
country-specific mandate on Cuba was politically motivated due to the US position
towards Cuba155. Again, the alliance between these two countries in this regard is akin to
the old adage that ‘my enemy’s enemy is my friend’. Cuba accused the US of ongoing
human rights violations against it, stating that “the policy of hostility maintained by the
USA has used coercive measures as a fundamental tool and has had a serious impact on
Cuba. Humanitarian damage has occurred especially in areas of public health and
education”156. DPRK (North Korea) also attacked the US during Council discussions. It
alleged that the US sought to “destroy” its “socialist system” through “hostile policies”
and “conspiracies with the EU and Japan”157. DPRK accused the US of human rights
abuses, asserting that “it is a well-known fact that the US is the worst human rights
violator in the world”158, asking that a Special Rapporteur be “placed in the US”159. The
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Palestinian delegate made similar comments, asserting that the US itself was a grave
abuser of human rights, dubiously echoing Churchill, in exclaiming, “Americans will
always only do the right thing after they have exhausted all other alternatives”160.
Just as interesting were the comments made by allies of, or countries with a more
neutral position towards, the US. The positions taken towards the US by such countries,
especially those bordering on attacks, must have played a part in its decision to quit the
Council. The US may have become used to being one of the few dissenting voices during
Council debates, often joined only by Canada and at times Australia and New Zealand,
while other Western states equivocated. However, being criticised or attacked by its
allies, especially regarding such issues that they failed to criticise other known abusers
about, could have been the final straw for the US in terms of its engagement at that time
with the Council.
The EU abstained from many votes on controversial issues, and often maintained
a neutral position during related Council discussions. However, this Western regional
alliance did, at times, criticise the US on topics where it may have been expected to ally
itself with, or at least refrain from attacking, the US. The EU’s prevailing attitude
towards the mandate ‘Protection of Human Rights Whilst Countering Terrorism’ was
critical of US tactics, such as extraordinary rendition and detention without trial. The EU
did not attack the US per se, but rather used discussions with Special Rapporteurs, or
other related debates, to highlight its concerns in this regard. The EU’s stance during such
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debates at the Council was rather ironic considering the role of some of its members,
including the UK, in the counter-terrorism tactics being discussed.
The EU’s interventions were typically placid, which neutralised its obvious
disagreement with certain US practices. On one occasion, Finland - on behalf of the EU stressed its commitment to fighting terrorism, before expressing the absolute requirement
that “human rights law has to respected” whilst doing so161. The Finnish intervention on
this occasion continued by highlighting those findings of the Working Group on the
Situation of Detainee’s report that related to the US. The EU emphasised that “the US
should refrain from bringing [detainees] to other countries”, before suggesting that
international tribunals be used in order to ensure such detainees’ rights162.
Switzerland was also critical of the US, especially in terms of its ‘war on terror’,
but followed the EU in the manner of its criticisms rather than attacking the US, as Cuba
and others chose to do. Switzerland condemned the transfer of detainees to countries that
practice torture, as well as other forms of cruel and degrading treatment. It criticised the
use of such tactics whilst countering terrorism, coupling its comments on these issues
with criticism of the holding of detainees at Guantanamo Bay163. Switzerland’s comments
were less reserved than those of EU countries, and it often asked posed pointed questions
to mandate holders and experts that made clear its position towards the US international
human rights record.
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Russia and China may both have a history of difficult relations with the US, but
their interactions at the Council have, on the whole, remained far friendlier than at other
UN bodies. Whilst China was conspicuous in its failure to criticise the US, possibly due
to its fear of having its own human rights record scrutinised, Russia did, at times,
condemn the US during discussions of certain issues. On one such occasion, Russia
accused a US delegate of “arrogance … in the way he talked about human rights
situations”, alleging that “the US ignore the United Nations human rights mechanisms,
and even stops financing them”164. The Russian attack on this occasion, which included
references to Guantanamo Bay and extraordinary rendition, suggested political
motivations, not least due to Russia’s desire to maintain favourable relations with OIC
members. The impact of such outbursts could have been to further alienate the US at the
Council.
In many ways, the Western states’ criticisms probably impacted more upon the
US decision to remove itself from the Council than other countries’ comments. The US
must have become used to venomous and vociferous attacks at UN bodies from countries
such as Cuba and Iran. However, criticism from its allies, or at least those states it has
good relations with, must have stung the US considerably. Whether these comments
struck a raw nerve in terms of its own human rights record, or whether the US was
merely reacting to selectivity and bias against it, such interventions presumably played a
large role in its decision to withdraw from the body.
In order to understand why these comments may have encouraged the US to
disengage from the Council due to alienation rather than fear of scrutiny, the regularity
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and nature of these attacks must be examined. One example of a particularly venomous
attack on the US occurred at the Fourth Session in response to the High Commissioner
for Human Rights’ report. Iran, during its right to reply, launched into the following
diatribe,

“Iran wants to draw the Council’s attention to the most phenomenal irony of our
era. The United States has been condemned as the most notorious violator of
human rights by peoples of the world. The occupation and unilateral invasion of
Iraq in 2003 was an unlawful and illegitimate invasion and has not only led to the
violation and killing of innocent people. The United States is not referring to the
very bitter cases of the rape of innocent women …. The American action had led
to violations of the right to life, killings, it has caused misery and
destruction … referring to raping Iraqi girls and killing of their family. The
invasion is an arrogant adventure … the United Nations is now not as credible any
more …. The barbaric treatment of prisoners in Guantanamo, which is by human
rights criteria perfectly beyond description … in Prisons in Iraq the United States
resorts to the same approach, although it has failed. The situation in Iraq shocks
the world. It has not tried to remedy the victims … the operation transferring
prisoners to force them to confess under pressure and torture has the most
ridiculous justification as a ‘war on terror’.”165
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This excerpt, alongside the fact that it was not controversial at the Council for
such comments to be made, emphasise the anti-US sentiment that had become
commonplace during the Council’s first two years. The strength of feeling against the US
may have reflected the general mood at the UN, but only served to isolate and ostracise
the country at this body.

5. Conclusion
The United States cannot boast a flawless human rights record. During the two years of
the Council existence before its withdrawal, the US committed serious abuses both
domestically and internationally. For example, the Amnesty International Annual Report
2007166 highlighted the following categories of serious human rights abuses by the US
during 2006: renditions and secret detentions, detention without charge in Afghanistan
and Iraq, torture and other abuses at Guantanamo Bay, unlawful killings by US forces
outside the USA, detention of enemy combatants in the USA, tortures, ill-treatment in
jails and police custody, ill-treatment of female prisoners, and the use of the death penalty
on people with serious mental illness167. These, and other, issues of serious concern were
justifiably looked into by national and international human rights institutions, as well as
NGOs. The US accepted such attention, despite the scrutiny and criticisms that it
entailed.
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The US displeasure with the Council for scrutinising its human rights record was
arguably due to the selectivity and bias displayed in the singling out of the country for
political, or other, motivations. Arguably, the US would have tolerated mildly
disproportionate emphasis on its human rights record had the Council proceeded more
strongly on other grave situations such as Darfur, Burma or Zimbabwe. Instead, the
Council spent little time discussing grave situations such as these. The Council’s failure
to discuss, let alone take action against, repressive regimes that systematically violated
human rights, such as Libya or Saudi Arabia, only emphasised the disproportionate
attention devoted to the US. Unlike organisations such as Amnesty International, the
Council’s credibility as an impartial body was severely lacking, resulting in the US
withdrawal when it became apparent that the disproportionate focus on its human rights
record would be allowed to continue indefinitely.
The Human Rights Council was created amid much promise and expectation that
it would significantly depart from those practices of its predecessor, the Commission,
which had undermined the credibility of the UN human rights mechanisms168. During its
first two years, however, the Council proved to be biased and selective, with members
blocking meaningful debate about grave situations due to regional alliances169, as well as
failing to adequately deal with many of the issues brought to its attention. Furthermore,
there were human rights situations that not only dominated the Council’s discussions but
were focused on to the detriment of worse abuses elsewhere. Whilst it is, at times,
necessary to scrutinise some countries more than others, especially where a crisis or
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ongoing human rights situation occurs, the disproportionate focus given by the Council to
certain states such as the US was due to political rather than humanitarian motivations.
Similarly, whilst it may be acceptable to hold different nations to different standards in
view of their respective levels of available resources, the Council again decided its
standards according to political rather than humanitarian motivations. The significant
politicisation of the Council in these, and other, regards played a considerable role in the
US decision to withdraw.
From the outset, the US never fully supported the Human Rights Council in the
form finally agreed, and declined to stand for membership. However, it did participate in
the first seven sessions as a permanent observer, expressing views on almost all issues
raised during discussions and debates. The US arguably played as important a role as
member states in the shaping of the new body; its opinions and interventions were often
more extensive than many members of the Council, although the US did not have the
power to vote on resolutions put forward at the body. Its interventions followed the same
pattern throughout all seven sessions. The US repeatedly called for adherence to the
Council’s founding principles of non-selectivity, impartiality and lack of bias. The US
stressed the importance of these principles during all discussions, including debates about
Council working methods, country-specific human rights situations, and individual rights
and responsibilities. Its fears that the body would repeat the mistakes of its predecessor,
the Commission, were reflected in its efforts to steer the Council away from such pitfalls.
The US involvement at the Council was not limited to expressing opinions and
making interventions. The US itself, and its own human rights record, became the focus
of various Council discussions and of individual states’ comments during debates. There

Freedman, US - HRC, August 27, 2009, 04:57, p. 49

were a number of states that used this forum to criticise the US, alleging the commission
of domestic and international human rights violations. The comments made by those
countries that have bad relations with the US had less impact than the criticisms of
Western states and other US allies despite the latter groups’ comments being more
constructive and less vociferous than the former. The Western states’ interventions that
condemned the US mainly focussed on the human rights violations occurring during the
so-called ‘war on terror’. The US failed to adequately respond to allegations and
questions regarding extraordinary renditions, torture, arbitrary detention, and other tactics
used in countering terrorism. Instead the US reacted defensively to any criticism of its
human rights record, without addressing the concerns raised.
Had the Council fulfilled early expectations and followed its own guiding
principles of non-selectivity, impartiality and non-bias, the US would not have faced the
predicament that led to its withdrawal. The US might have tolerated closer scrutiny of its
human rights record had the Council been even-handed in its approach towards other
states and their national records. However, the disproportionate focus on the US, as
compared both with other Western states as well as with known grave human rights
abusers, undoubtedly played a large role in its decision to cease its participation at the
body.
The general positions that have been set out in this article, regarding the US
withdrawal from the Human Rights Council, can be roughly separated as being either
pro- or anti-America. Those wishing to support the US stance towards the Council have
strong arguments to back the assertion that its disengagement from the body was due to
the actualisation of initial fears that the body would be as bias and politicised as its
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predecessor. US supporters point to the focus on Israel and the US, as well as the lack of
action regarding Darfur and other such situations, as being strong evidence for
contentions of the body’s selectivity and partiality. Those wishing to undermine the US
credibility in terms of human rights may be able to argue that it was the country’s fear of
having its own record scrutinised that caused it to quit the Council. In order to do so, they
will be able to use the US reticence to allow its own human rights record to be examined
as an indicator in this regard. Ultimately, the resolution of such a debate will not be
forthcoming, and neither will it matter unless the US, having recently been elected a
member of the Council, again withdraws its involvement from the body. The criticisms
and reservations held by the US remain relevant to its relationship with the body until
such time as those specific issues with the Council have significantly improved.
However, the ‘true’ motivations for its withdrawal have become less relevant since its
decision to reengage with the Council.
The election of President Obama inspired hope that the change in the US
administration would bring a new attitude to the Council. Eric Sottas, Director of the
International Organisation against Torture, argued that the withdrawal was actually a
political gesture. He said that

“[the US] has always clearly shown its opposition to the Council. This is a
slightly more public way of putting pressure on it in order to raise the stakes. […]
[I]t reminds me of the time when the Nixon administration, which backed
Pinochet in Chile, chastised the UN for criticising the Chilean dictator. But when
Carter was elected in 1977, the American government took the floor at the Human
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Rights Commission to ask forgiveness. After a presidency like that of Bush, you
can expect some important changes in US policy on human rights”170.

This opinion was reinforced by the recent US election to the Council in May 2009, which
the State Department spoke of as being “in keeping with the Obama Administration's
"new era of engagement" with other nations”171.
After the Presidential elections, a bipartisan group of over 30 senior foreign
policy figures called for President-elect Barack Obama to strengthen relations with the
United Nations172, specifically urging Washington to re-engage and indeed to become a
member of the Human Rights Council. One article reported on this statement:

“The statement urges Washington to join the Geneva-based HRC, an agency that
has been singled out for scorn by Bolton and other hawks in and outside the Bush
administration, since it replaced the U.N. Human Rights Commission in 2006 due
to the presence there of governments accused of serious human rights abuses.
Like its western allies, the statement said Washington should ‘work to influence
[the HRC] from within.’
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‘The HRC has drawn a tremendous amount of fire, and the fact that you've got all
these people coming together and saying that the best way to effect change in the
institution is to have a seat at the table is very powerful,’ said PSA director
Matthew Rojansky, who helped draft the statement.”
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Another article stated that although “the Bush administration has distanced itself from the
U.N. Human Rights Council … the experts suggested the United States should now
actively seek a seat on the "faltering" council and work to influence the body from
within”174. During the Presidential campaign, Obama views were mixed,

“With new leadership in Washington committed to human rights standards in
deed as well as in word, the United States will again have the moral authority to
lead the world on human rights issues. The United States should seek to reform
the UN Human Rights Council and help set it right. If the Council is to be made
effective and credible, governments must make it such. We need our voice to be
heard loud and clear to shine a light on the world’s most repressive regimes, end
the unfair obsession with Israel, and improve human rights policies around the
globe.”175
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However, the President has also criticised the Council, not least for passing "eight
resolutions condemning Israel, a democracy with higher standards of human rights than
its accusers”176. He further asserted that the body “only with difficulty adopted
resolutions pressing Sudan and Myanmar … [and] has dropped investigations into
Belarus and Cuba for political reasons, and its method of reporting on human rights
allows the Council’s members to shield themselves from scrutiny"177. The likelihood is
that the new administration under President Obama may not be prepared to backtrack on
all of the Bush administration’s attitudes and positions regarding the UN. However, the
appointment of Hilary Clinton as Secretary of State demonstrated the new
administration’s desire for re-engagement with the Council. Some commentators point to
Clinton’s support for the UN, usually reserving her criticisms for individual member
states, saying that she has made clear her disapproval of the “Bush administration’s
policy of “standing aside and not fully engaging””178 with the Council. Clinton has
expressed strong opinions regarding the US standing for election to the Council, saying,

““Human rights are an essential element of American global foreign policy” said
Secretary Clinton. “With others, we will engage in the work of improving the UN
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human rights system to advance the vision of the UN Declaration of Human
Rights. The United States helped to found the United Nations and retains a
vital stake in advancing that organization's genuine commitment to the human
rights values that we share with other member nations. We believe every nation
must live by and help shape global rules that ensure people enjoy the right to live
freely and participate fully in their societies.”179

Despite the change in administration and thus the change in policy towards the Human
Rights Council, change must occur at the body in order for the US to continue to engage
with and support the body. The US decision to work towards such change from the inside
does not negate its positions regarding the Council’s flaws and weaknesses. The impact
of its withdrawal on the Council’s credibility was significant, and parallels can and will
be drawn with the demise of the body’s predecessor. The Commission failed due to
politicisation and bias, as well as the undermining of its credibility due to its membership
and action taken by the body. The Council has already attracted criticism for its
politicisation, and the disengagement of the US only served to strengthen the arguments
of the body’s critics. It will be crucial to the US that during its term of membership the
Council makes significant changes, especially regarding adherence to its own founding
principles of non-selectivity and non-bias. This will only occur if the Council takes the
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necessary steps towards ensuring that its politicisation is reversed, and that the body is
used solely to deal even-handedly with human rights abuses across the world.

