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*1172 I. Introduction: Sprawl, Zoning and Houston 
Numerous commentators have suggested that the spread-out, automobile-dependent urban form 
(often referred to as “sprawl”1) that dominates metropolitan America2 is at least partially caused 
by government regulation of land use.3 
But at first glance, the fate of Houston, Texas may seem to rebut that theory. Houston is 
America's only large city without a formal zoning code.4 Yet Houston is as automobile-
dependent and sprawling as many cities with zoning.5 
*1173 It could therefore be argued that automobile-dependent sprawl is the inevitable result of 
the free market, based on the following chain of logic: 
Assumption 1: Because Houston lacks zoning, Houston has an unregulated, unplanned real estate 
market. In other words, Houston = the free market at work. 



Assumption 2: Houston is an automobile-dependent, sprawling city. In other words, Houston = 
an example of sprawl. 
Conclusion: Therefore, a city, like Houston, which allows the free market to govern land use will 
(like Houston) typically become an automobile-dependent, sprawling city-and sprawl is thus a 
product of the free market, rather than of government interference with consumer preferences. In 
other words, because Houston = the free market at work, and Houston = sprawl, the free market 
leads to sprawl. The policy consequence of this chain of logic (at least for people who highly 
value limited government)6 is that government should not discourage sprawl, for what the free 
market has put together, government should not tear asunder.7  
The purpose of this article is to evaluate this conclusion by addressing one of its underlying 
assumptions--the assumption that Houston is a free-market role model. Part II of this article 
describes that assumption (as well as Houston's sprawling urban form). Part III criticizes that 
assumption by explaining how municipal regulatory and spending policies have affected 
Houston's urban form. Part IV discusses free-market alternatives to those government policies. 
II. Background: The Case For Houston As Free-Market Sprawl 
As noted above, some commentators suggest that Houston is in fact a role model for both free 
markets and sprawl. These claims will be examined below. 
*1174 A. Houston as Free-Market Role Model 
Numerous commentators assert that Houston has adopted a laissez-faire policy of unplanned, 
unregulated development.8 For example, Bernard Siegan sets forth this argument in a set of 
articles defending Houston's refusal to enact a zoning code.9 Siegan asserts that land use 
regulation in Houston is “extremely modest when compared to what is contained in most zoning 
ordinances (because) Houston has no ordinance that sets forth specific restrictions on the uses 
that may be established on any property”10-- that is, no law providing that a given parcel may be 
used solely for residential use or commercial use.11 Siegan further writes that while other cities 
force builders to develop large homes on large lots,12 in Houston “builders and developers 
determine the size of most building lots, not the planners and politicians.”13 
Siegan therefore concludes that Houston “affords great opportunity for *1175 builders and 
developers to satisfy consumer demand”14 and that “resourcefulness and inventiveness are able 
to thrive in Houston because of the absence of their enemy, government regulation.”15 By 
contrast, in cities with zoning, “these talents are often spent in persuading or outmanuevering the 
zoning authorities.”16 In sum, Siegan views Houston is a libertarian role model, a city where 
government exercises “minimum control over the uses that will be made of (real) property.”17 
And it is not just zoning opponents who treat Houston as an example of laissez-faire land use 
policy. Pro-regulation commentators also describe Houston this way-but rather than praising 
Houston, they claim that Houston's land use policies have led to sprawl and ugliness. For 
example, one commentator states: “If you want to see what an unregulated environment looks 
like, go to Houston. It is one of the ugliest developed cities in the world.”18 And the President of 
the Urban Land Institute, a real estate industry research organization,19 blames Houston's sprawl 
on its lack of land use regulation, asserting that Houston is “a textbook example of the sprawl 
and hopscotch growth that comes with. . . a laissez faire business climate.”20 
*1176 B. Houston Is A Sprawl City 
Houston has a reputation as an unusually sprawling, automobile-dependent city. For example, 
one newspaper article describes Houston as “a city of 581 square miles of unruly urban sprawl. . 
. (where) no one walks.”21 Similarly, an article in Houston's own newspaper asserts that 



“Houston's sprawl is as ugly and pervasive as any city's in the nation.”22 And Houston's 
reputation has ample basis in reality. For example: 
*Houston is far less densely populated23 than most other cities of comparable size.24 The city of 
Houston has only 3372 people per square mile,25 less than half the density of any of the three 
cities larger than Houston,26 and fewer than six of the eight American cities with over 1 million 
people.27 
*1177 *Houston is as automobile-dependent as any American city. Only 5.9% of the city of 
Houston's employed adults commute via public transit28--FEWER THAN In any of the cities 
larger than houston.29 
*Houstonians drive more than other Americans: The average Houstonian travels 37.6 miles per 
day by automobile, more than residents of any other large American region.30 
*As a result of all that driving, the average Houston household spends $9566 per year (or 20.1% 
of its income) on transportation-related expenses, more than its counterparts in all but one of 
America's large metropolitan areas.31 
Thus, Houston's reputation as a poster child for sprawl is richly deserved. 
III. Zoning Without Zoning: Or, Houston's Regulations and Their Results 
“Houston has no zoning and it also suffers from urban sprawl.”32 It could thus be argued that a 
causal relationship exists between Houston's sprawl and its *1178 lack of zoning,33 and that 
Houston's sprawl is solely a result of consumers' preferences. And if land use in Houston was 
completely deregulated, this argument might be a strong one. But in fact, Houston's city 
government regulates land use in a wide variety of ways. Houston enacted a subdivision code in 
1940,34 when the city was about one-fifth its current size.35 The code's provisions are generally 
quite similar to regulations enacted in other American cities.36 Houston's regulations and their 
consequences are discussed below. 
A. Minimum Lot Sizes 
Until 1998,37 Houston's city code provided that the minimum lot size for detached38 single-
family dwellings was 5000 square feet.39 And until 1998,40 Houston's government made it 
virtually impossible for developers to build large numbers of non-detached single-family homes 
such as townhouses,41 by requiring townhouses to sit on at least 2250 square feet of land.42 As 
Siegan admits, this law “tend(ed) to preclude the erection of lower cost townhouses”43 and thus 
effectively meant that townhouses “cannot be built for the lower and lower middle income 
groups.”44 Houston's townhouse regulations, unlike its regulations governing detached houses,45 
were significantly more restrictive than those of other North American cities. For example, town 
houses may be as small *1179 as 647 square feet of land in Dallas,46 560 square feet in 
Phoenix,47 and 390 square feet in Toronto, Canada.48 
Houston's anti-townhouse policy, combined with its minimum lot size requirement for detached 
houses, effectively meant that almost all single-family development in Houston had to be on a lot 
of at least 5000 square feet49 (which means that single-family areas in Houston could have no 
more than 8.7 houses per acre).50 In fact, Houston has only about 2 households per acre,51 
because portions of Houston are used either for housing on lots larger than the statutory 
minimum52 or for purposes other than housing, such as stores, roads, and industry.53 
*1180 Houston's government-created low density effectively forces Houstonians into their cars, 
because densities of at least seven to fifteen dwelling units per acre are typically necessary to 
support significant public transit use.54 In areas with lower density, very few people will live 
within walking distance of a bus or train stop, which in turn means that very few people can 
conveniently use a bus or train.55 Indeed, Houston's own politicians (including two former 



mayors) have repeatedly argued that Houston's low density makes improved public transit 
impractical.56 By contrast, more compact neighborhoods increase transportation choices because 
more people in an area means more potential riders within a short walking distance of a bus or 
train stop.57 
In addition to reducing transit use, anti-density regulations reduce the overall walkability of a 
neighborhood. In neighborhoods designed for pedestrians as well as motorized transportation, 
the majority of the population lives within a short walk of the center of the neighborhood.58 If 
each lot in the neighborhood *1181 must take up several thousand square feet, this goal cannot 
easily be met, because if a neighborhood's houses are far apart, fewer houses can be placed 
within a five-minute walk of shops, jobs or each other.59 Thus, minimum lot size requirements 
reduce the number of people who can walk to errands or jobs. 
Minimum lot size requirements and other anti-density regulations also encourage sprawl by 
encouraging population growth to shift away from Houston's historic core to newer areas (which 
are typically more thinly populated and automobile-dependent).60 When such rules restrict the 
number of homes that can be built in older, closer-in neighborhoods, builders must go someplace 
else to house Houston's expanding population61--and that someplace else is usually rural and 
suburban areas far from the urban core, because those areas have cheap real estate and few 
neighbors to object to development.62 
In 1998,63 Houston narrowed the scope of its minimum lot size ordinance: the 5000-square-foot 
minimum now applies only to “suburban” areas,64 defined as areas outside Interstate Highway 
610,65 a highway which encircles, and is about five miles from, downtown Houston.66 In “urban 
areas,” by contrast, the *1182 minimum lot size is now typically 3500 square feet.67 Houston's 
government also allowed additional townhouse construction by allowing developers in urban 
areas to build on lots as small as 1400 square feet, but diluted this concession by requiring 
builders of such units to provide 600 feet of open space.68 
But the 1998 ordinance has not yet dramatically increased density, for three reasons. First, only 
4,588 of Houston's 329,006 owner-occupied housing units (about 1.4% of city dwellings) were 
built in 1998 or thereafter.69 Second, only 25% of Houston residents live in the “urban” zone 
affected by the 1998 ordinance (that is, the area inside the I-610 highway, commonly known as 
the “Loop”).70 In other words, 75% of Houston homeowners live in homes that still must gobble 
up at least 5000 square feet of land under city law, and many of the other 25% live in homes that 
were covered by the 5000-square-foot rule when they were built. Third, the 1400-square foot 
minimum lot size for townhouses, although less restrictive than prior law, is still more restrictive 
than laws of other North American cities (some of which allow townhouses as small as 390 
square feet).71 Thus, townhouse developments may not be as compact in Houston as in other 
North American cities. 
So even after the 1998 reforms, Houston's minimum lot size ordinance makes Houston more 
sprawling by preventing the free market from responding to consumers' possible demand for 
compact development. 
B. Minimum Parking Requirements and Setbacks: Houston's One-Two Punch Against 
Pedestrians 
Virtually every structure built in Houston must, under municipal law, have an ample supply of 
parking. For example: 
*1183 *Apartment buildings must provide 1.25 parking spaces for each efficiency apartment, 
and 1.33 parking spaces for each 1 bedroom apartment.72 So even though 17% of Houston 



renters do not even own one car,73 LANDLORDS MUSt supply more than one parking space for 
every tenant. 
*Single-family homes must be on lots large enough to “(e)nsure that two vehicles per dwelling 
unit can be parked entirely on the lot.”74 
*Office buildings must provide 2.5-2.75 parking spaces for every 1000 square feet of floor 
area.75 
*Hospitals must provide 2.2 spaces for each bed.76 
*Supermarkets must provide 5 spaces per 1000 square feet of gross floor area.77 
*Shopping centers must provide 4-5 spaces (depending on their size) per 1000 square feet of 
gross floor area.78 
*Despite the well-known dangers of drunk driving,79 Houston bars must accommodate drinking 
drivers by providing 10 parking spaces per 1000 feet of gross floor area.80  
Thanks to Houston's “building line” or “setback” requirements,81 Houston's sea of government-
mandated parking is usually in front of most buildings.82 *1184 Houston's city code generally 
requires that structures abutting major thoroughfares83 be at least84 25 feet from the street.85 
Because parking lots are a common use for land that cannot be used for buildings,86 this 
ordinance effectively requires that a pedestrian walking into an apartment building, office or 
store must walk through at least 25 feet of parking first. Houston's combination of mandatory 
setbacks and mandatory off-street parking makes Houstonians more automobile-dependent, for 
three reasons. First, Houston's ocean of parking lots discourages walking. Parking lots in front of 
buildings lengthen pedestrians' commutes by increasing the distance between streets and 
destinations such as offices and shops,87 and may even endanger pedestrians by forcing them to 
reach buildings by walking through driveways and parking lots which they must share with 
cars.88 Even if Houston's parking lots created no tangible danger or inconvenience for 
pedestrians, off-street parking would still *1185 discourage walking by creating landscapes 
which are visually unappealing for pedestrians. An Environmental Protection Agency report 
states that where buildings are set back behind yards of parking rather than being “ flush with the 
sidewalk,”89 a pedestrian “has less to look at (and) feels more isolated.”90 By contrast, “small 
setbacks and shopfront windows provide more interesting scenery for pedestrians, and create a 
feeling of connection between the buildings and the public spaces bordering them.”91 
Second, minimum parking requirements and setback laws reduce the density of population 
(when applied to apartment buildings) and jobs (when applied to businesses)--which in turn 
makes Houstonians more automobile-dependent, because, as noted above, low-density areas tend 
to be highly automobile-dependent.92 When land is devoted to parking, it is not available for 
housing, offices, shops or other uses. Thus, a developer cannot build as many apartments, offices 
or stores in an area with minimum parking requirements and setback laws as he or she could 
build in the absence of government regulation.93 A case study from Oakland, California, shows 
how minimum parking requirements can reduce density. In 1961, Oakland enacted an ordinance 
requiring apartment houses to provide one off-street parking space per dwelling unit for all 
apartments developed after that date94--a requirement less onerous than that of Houston, which 
requires more than one parking space per apartment even for the smallest *1186 apartments.95 As 
a result of Oakland's parking law, the number of units per acre in new apartment buildings fell by 
30%.96 
Third, Houston's parking and setback laws97 encourage developers to provide motorists with free 
parking, which in turn encourages driving. When builders are forced by a city government to 
provide more parking than a free market would create, the total supply of parking spots 



increases, which in turn drives the market price of parking down-often to zero.98 In reality, such 
“free” parking is of course not free, because landowners must spend at least $10,000 for each 
parking space (including the loss of rent that landowners could have charged for the land in the 
absence of minimum parking requirements).99 In turn, landowners pass at least some of the cost 
of parking on to society as a whole through higher prices for goods and services.100 It follows 
that minimum parking requirements constitute a government-mandated transfer of wealth from 
nondrivers to drivers, and thus encourage driving and discourage other forms of commuting. 
In sum, Houston's parking and setback laws inconvenience pedestrians to forcing them to walk 
through parking lots to reach businesses and other destinations, make Houston more sprawling 
and automobile-dependent by reducing density, and subsidize driving by encouraging 
landowners to install free parking. 
C. Wide Streets 
The Houston city code provides, subject to certain exceptions,101 that major thoroughfares102 
must have a 100 feet right-of-way,103 and all other streets must *1187 generally have 50-60 feet 
rights-of-way.104 Because Houston sidewalks are typically either 4 feet wide105 or are 
nonexistent,106 the practical result of this ordinance is that some of Houston's major streets are 90 
or 100 feet wide,107 while other streets can be up to 60 feet wide. By contrast, most American 
streets are 32 to 36 feet wide,108 and some municipalities allow commercial streets as narrow as 
30 feet wide109 and residential streets as narrow as 18 or 20 feet wide.110 
Houston's wide streets are difficult (and perhaps even dangerous)111 for *1188 pedestrians to 
cross, because “a wider roadway takes longer to cross thus increasing the amount of time the 
pedestrian is exposed to traffic.”112 Wide streets may also endanger pedestrians by encouraging 
motorists to drive faster,113 thus increasing the number and severity of accidents. A motorist 
driving at high speeds has difficulty noticing the surrounding environment; a motorist driving 30 
miles per hour has a field of vision spanning approximately 150 degrees, while a motorist driving 
60 miles per hour has a field of vision of only 50 degrees.114 Thus, the faster driver may have 
difficulty perceiving that a pedestrian is crossing the street, and may be unable to slow down in 
time to avoid an accident once he or she notices the pedestrian.115 And car crashes are more 
lethal as cars go faster: the probability of a pedestrian being killed by an automobile is only 3.5% 
when the auto is traveling at 15 miles per hour, increases to 37% if the auto is traveling 31 miles 
per hour, and jumps to 83% if the auto is traveling 44 miles per hour.116 And by taking up street 
space, wide streets reduce the amount of land available for housing and commerce, thus reducing 
residential and employment density, thus increasing automobile dependence.117 A University of 
Wisconsin study showed that in one Wisconsin county, each ten feet of required street width 
reduced the county's housing supply by three to four percent.118 
In sum, Houston's wide streets, like that city's setbacks and minimum parking requirements, 
make Houston less walkable and more auto-oriented--both by making pedestrian journeys more 
difficult and dangerous, and by reducing density. 
*1189 D. Long Blocks 
The Houston city code provides that “intersections along a major thoroughfare shall be spaced a 
minimum of 600 feet apart.”119 By contrast, a federal report on pedestrian-friendly design 
recommends that “(f)or a high degree of walkability, block lengths of 300 feet, more or less, are 
desirable.”120 
Houston's long, intersection-free blocks deter walking in two ways. First, a block with few 
intersections gives pedestrians few places to safely cross the street.121 Second, long blocks create 
less potential than shorter blocks for “direct122 that is, if blocks are long, pedestrians cannot 



easily travel to parallel streets by taking a quick left or right turn on a side street to their 
destination, but instead must go out of their way to visit the end of a block, then turn onto the 
parallel street, then backtrack to reach their destination. 
E. Enforcing Separation of Uses 
On first glance, Houston's laws governing separation of land uses appear to be less restrictive 
than those of other American cities. Many American cities prohibit the creation of businesses or 
shops in residential zones, and vice versa.123 Such “single use zoning”124 often prevents houses 
and apartments from being within walking distance of employers or shops, thus preventing 
Americans from walking to jobs or shops,125 in turn creating cities in which “(v)ery few people 
can simply walk to the local grocer . . . Even if you are going to purchase a single item and the 
store is very close by, it is normally a car trip away.”126 
*1190 By contrast, Houston has no zoning code explicitly prohibiting the mixing of residential 
and commercial uses,127 with the exception of an ordinance prohibiting single-family residences 
from being located on major thoroughfares.128 Instead, Houstonians separate homes from 
businesses through restrictive covenants that specify the appropriate use for each lot in a 
subdivision, and enable every lot owner to sue in the event of a violation.129 Because such 
covenants are created by contract rather than by government officials, it could be argued that to 
the extent residential and commercial uses are segregated in Houston, such segregation is a result 
of the free market.130 
But in Houston, restrictive covenants are so heavily facilitated by government involvement that 
they resemble zoning regulation almost as much as they resemble traditional contracts.131 
Houston's city code, unlike that of most American cities,132 allows the city attorney to sue to 
enforce restrictive covenants.133 The city may seek civil penalties of up to $1,000.00 per day for 
violation of a covenant.134 Thus, Houston forces its taxpayers to subsidize enforcement of 
restrictive covenants135 even when litigation is too costly for individuals to pursue.136 In its 
covenant litigation, the city focuses on enforcement of use restrictions (that is, covenant 
provisions requiring separation of uses), as opposed to enforcement of other restrictions such as 
aesthetic *1191 rules.137 By subsidizing enforcement of use restrictions, Houston's city 
government subsidizes segregation of land uses--and in fact, land uses in Houston are only 
slightly less segregated than in most cities with zoning codes.138 As a result, many Houstonians 
must, in the words of one local architect, “drive for 10 minutes just to get a quart of milk.”139 
F. A Note On Spending (Or, How Houston's Highways Have Accelerated Sprawl) 
In addition to enacting anti-density land use regulations and mandating anti-pedestrian street 
design, Houston's government also spent its way to sprawl. Houston's city government built, with 
ample state and federal support,140 numerous expressways leading to the city's suburbs and 
newer areas. While most cities have one circular highway (or beltway) surrounding them, 
Houston has two141 and may soon build a third.142 Houston has more overall freeway mileage 
than other American regions of comparable size. For example, the Houston urbanized area is 
only about 10% more populous than the Boston urbanized area143--yet Houston has almost twice 
as many lane-miles of freeway (2,460 to Boston's 1,310).144 Similarly, the Houston region is less 
than half as populous as Chicago and its suburbs145-yet Houston has almost as many freeway 
miles *1192 (2,460 to Chicago's 2,655).146 Yet Houston's roads are more congested than those of 
Chicago or Boston.147 
More of the same may be coming. The Houston-Galveston Area Council, the region's 
transportation planning agency, recently proposed to build 10,703 lane miles of roads, at a cost 
of $21.1 billion148 (not counting the costs of purchasing right-of-way from private 



landowners).149 Even if Houston-area governments are unable to raise taxes to support this plan, 
they will be able to spend $11.5 billion on roads.150 Houston's road spending includes plans to 
make its already-wide surface streets even wider. For example, the Texas Department of 
Transportation and Houston's county government151 are busy turning Westgreen, a residential 
street in Houston, into a major thoroughfare by adding entrance and exit ramps to a nearby ten-
lane freeway, as well as a freeway overpass.152 The neighborhood's stop signs will be removed to 
accommodate the additional traffic--a result that, according to one resident, “will create a race 
track.”153 If this prediction is correct, Westgreen (a street now used by neighborhood children 
walking to school)154 will become an extremely unpleasant environment for pedestrians.155 
As a general rule, expressways make it easier for people to move from neighborhoods near a 
city's central business district to newer, more suburb-like areas.156 The latter areas typically have 
low population densities157 and minimal *1193 transit service,158 and are therefore inaccessible 
without a car.159 Thus, highways shift development from relatively dense downtowns to more 
automobile-dependent areas on the city's fringe. 
The same pattern has evolved in Houston. In Houston, as elsewhere, highways have shifted 
development to areas near or outside Houston's beltways.160 By contrast, Houston's older 
neighborhoods lost population for most of the second half of the 20th century.161 In Houston, as 
in other cities, newer, highway-created areas tend to be more thinly populated162 and to have less 
transit service than older neighborhoods closer to downtown.163 In fact, Houston's city code now 
mandates that housing densities be lower in areas outside the city's I-610 Loop than in 
neighborhoods closer to downtown Houston.164 By shifting development outside the Loop, 
Houston's highway spending makes Houston less compact and more automobile-dependent. 
G. Does Government Matter? 
It could be argued that government's contribution to Houston's sprawl is minimal because 
Houston's urban form arises out of Houston's “car culture”-- that is, from some sort of regional 
consumer preference for vehicle-dependent lifestyles that may be more important than 
government regulation or spending.165 This argument is essentially a faith-based argument: that 
is, it is impossible to disprove, because there is no way of isolating the impact of one *1194 
specific government policy or set of policies upon Houston's sprawl. 
However, poll data suggests that a significant number of Houstonians would prefer a less 
vehicle-dependent lifestyle. A May 2003 survey asked a representative166 sample of 
Houstonians: “Would you personally prefer to live in a suburban setting with larger lots and 
houses and a longer drive to work and most other places, or in a more central urban setting with 
smaller homes on smaller lots, and be able to take transit or walk to work and other places?”167 
Fifty-five percent of survey respondents chose the “Central urban setting” and only 37% chose 
the “Suburban setting.”168 It therefore appears that if more pedestrian-friendly neighborhoods 
were available, Houstonians would flock to them. 
Other responses to the 2003 survey support this view. When asked whether it was “Very 
important,” “Somewhat important,” “Not very important” or “Not important at all” to have 
schools and other services within walking distance of their homes, 46% of Houstonians stated 
that it was “Very important” to have more services within walking distance of home, and 25% 
stated that it was “Somewhat important.”169 Not surprisingly, 87% of Houstonians favored 
“Making it easier to walk in the city.”170 
And when asked to describe various problems as “Very Great” concerns, “Great” concerns, or as 
“Somewhat” or “Not at all” of a concern, 60% of Houstonians stated that it was a “Very Great” 



or “Great” concern that “The city needs more and better sidewalks in many areas,” and 49% 
described inadequate public transportation as a “Very Great” or “Great” concern.171 
In sum, most Houstonians would actually like to be able to walk or use public transit to reach 
shops and jobs, rather than being forced into their cars. It logically follows that in Houston, there 
may be significant unmet demand for pedestrian-and transit-friendly communities--which in turn 
means that if government regulation and spending did not favor sprawl, a significant number of 
Houstonians might choose such communities. 
*1195 IV. Is Houston's Sprawl A Problem, And If So, What Is To Be Done? 
Even if Houston's sprawl is caused by government regulation, it could be argued that it is (1) 
fundamentally harmless or (2) cannot feasibly be mitigated. The discussion below briefly 
outlines some of the costs of Houston's sprawl and suggests alternative policies. 
A. Why Bother to Change (Or, the Costs of Sprawl)? 
Houston's sprawl has contributed to the imposition172 of a variety of costs upon Houstonians, 
including:173 
*Financial costs. Because Houston is so sprawling and automobile-dominated, most jobs are not 
near bus or rail stops,174 and most Houstonians must own cars175 and drive many miles176 to do 
their daily errands, which means that they must spent thousands of dollars on cars, gasoline and 
other automobile-related goods and services. The average household in Houston spends $9,566 
per year on transportation,177 more *1196 than residents of almost every other major 
metropolitan area,178 AND OVER $3000 per year more than residents of metropolitan Boston 
(the region with the lowest per-household transportation costs).179 
*Traffic congestion. More driving means more cars on the streets, which means more traffic 
congestion. According to a study by the Texas Transportation Institute, a state research agency 
affiliated with Texas A & M University,180 Houstonians lost thirty-seven hours per person in 
2001 to traffic congestion, more than commuters in seven of the nine comparably sized (i.e. with 
over 3 million people) urban areas.181 Another measure of congestion is gallons of fuel wasted 
per person: Houstonians wasted fifty-nine gallons per person, more than residents of all but three 
urbanized areas.182 A third measure of congestion is monetary cost per person: Houstonians lost 
$710 per person as a result of traffic congestion, again more than residents of all but two urban 
areas.183 So Houstonians have the worst of both worlds: they often have to drive everywhere,184 
but are stuck in traffic once they get behind the wheel.185 
*Air pollution. Houston's air is more polluted than that of all but a few American cities, at least 
partially because of heavy automobile use. A 2002 American Lung Association report revealed 
that Houston had the fifth worst ozone air pollution in the United States.186 Thirty percent *1197 
of Houston's ozone pollution comes from cars and trucks.187 So by increasing automobile use, 
Houston's vehicle-dependent urban form increases pollution. 
*The unquantifiable costs of isolating the neediest Houstonians from jobs and civic amenities. 
As noted above, most Houston-area jobs are not transit-accessible,188 which means that those 
Houstonians too poor,189 too elderly or too disabled190 to own cars may be frozen out of jobs and 
other civic opportunities, which in turn may force some of them out of the labor force and onto 
the welfare rolls.191 
*The unquantifiable costs of the “coercion factor”--the practical necessity for the car-owning 
middle classes to own cars and to use them often.192 To the extent this “necessity” is created by 
government regulation, it reduces consumer choice, thus reducing human freedom and 
impoverishing the lives of its supposed beneficiaries.193 



Because Houston's sprawl has contributed to several noxious problems, its citizens should prune 
their city's thicket of regulation in order to make Houston more free and less sprawling. 
B. Help Is On The Way 
As noted above,194 Houston public opinion supports policies designed to make Houston less 
auto-dependent. Similarly, the real estate industry (a bulwark of support for pro-sprawl public 
policies in most cities and states)195 has come *1198 to support reform of Houston's land use 
policies. When the city rewrote its subdivision ordinance in the late 1990's, the city's 
homebuilders urged the city to allow more compact development by reducing lot sizes.196 And in 
1998, the city did exactly that, reducing the minimum lot size within the 610 Loop from 5,000 
square feet to 3,500 square feet--and even to 1,400 square feet under certain circumstances197 
(thus facilitating townhouse construction).198 In addition, Houston modified its setback 
requirements by allowing setbacks of less than twenty-five feet under certain narrowly defined 
circumstances.199 
The apparent results of these changes was what the real estate industry and anti-sprawl activists 
hoped for: townhouses and small houses are popping up throughout Houston's inside-the-Loop 
neighborhoods,200 population inside the Loop is growing after having decreased between 1960 
and the mid-1990s,201 and the value of urban land rose by seventy percent in the late 1990s.202 
Although Houston's steps so far have been modest,203 they have not been useless. 
C. Further Reforms: A New Vision For Houston 
By reducing minimum lot sizes,204 Houstonians have already taken small steps towards making 
Houston more walkable and less sprawling. But Houston can do far more to cut back on sprawl--
and can do so in a way that builds upon, *1199 rather than reversing, Houston's traditional 
hostility towards zoning.205 Specifically, Houston can (1) eliminate minimum lot size 
requirements, (2) scale back setback and minimum parking requirements, (3) stop encouraging 
separation of land uses, and (4) stop widening roads and building new freeways. 
1. Minimum Lot Sizes 
Rather than merely reducing the minimum lot size required for new developments (as Houston's 
1998 subdivision ordinance did) Houston should completely delete minimum lot size 
requirements from its municipal code. If builders were allowed to build more compact 
developments without government interference, they could place more houses and townhouses 
near public transit, offices and shops, thus giving more Houstonians the chance to live within 
walking distance of such amenities.206 
A common justification207 for minimum lot size requirements and other anti- *1200 density 
regulations is that such laws prevent the traffic congestion that comes from packing more people 
(and thus more drivers) into smaller spaces.208 But Houston's own traffic problems suggest 
otherwise. As noted above, the Houston urbanized area has lower population density than almost 
every American region of comparable size.209 Yet Houston actually has more traffic congestion 
than the majority of comparable regions. As noted above,210 Houstonians lose more hours and 
dollars per person to congestion than commuters in seven of the nine comparably sized (i.e. with 
over three million people) urban areas211--even though all nine are more densely populated than 
Houston.212 Because no strong correlation exists between density and congestion, Houston's anti-
density regulations have arguably failed to reduce traffic congestion. 
In fact, Houston's anti-density rules may have increased congestion by increasing driving: 
residents of low-density communities generally must drive more than other Americans,213 and 
Houstonians in particular drive more miles daily than residents of more densely populated 



regions.214 So, by increasing driving, Houston's minimum lot size requirements may have 
actually increased congestion.215 
2. Parking and Setbacks 
Today, Houston's setback requirements and minimum parking requirements force pedestrians to 
walk through seas of parking in order to reach apartments, shops, and jobs. Minimum parking 
requirements force landowners to build *1201 parking lots,216 and setback rules encourage 
businesses to place those parking lots in front of buildings by preventing landowners from 
placing buildings in the twenty-five feet in front of those buildings.217 Such regulations have 
combined to make Houston more automobile-dependent--by reducing density, subsidizing 
driving, and making pedestrian travel uncomfortable.218 
Houston could solve these problems by allowing the free market to decide the amount and 
placement of off-street parking--that is, by (a) eliminating minimum parking requirements 
altogether and (b) by amending its setback rules to allow commercial219 buildings to sit right next 
to the sidewalk (i.e. four feet or so from the street).220 
Houston enacted minimum parking requirements in order to prevent “spillover parking”-a 
problem that occurs when a landowner does not provide enough parking to accommodate all 
motorists who wish to use his or her land, thus causing the motorists to park on nearby streets, 
which infuriates the residents of those streets, as they are deprived of their own parking spaces 
by those motorists.221 
However, minimum parking requirements are not the only possible response to the spillover 
parking problem. Cities could just allow the free market to decide parking users, letting residents 
compete with nearby businesses and apartment buildings. Or a variety of more intrusive 
alternatives could alleviate the spillover parking problem without forcing the creation of acres of 
government-mandated parking. For example, some neighborhoods, both in Houston and in other 
cities, have instituted “residential parking permit” districts reserving on-street parking for 
residents and their guests, thus preventing commuter parking from spilling over into residential 
areas.222 Or cities could price on-street parking at a level *1202 adequate to eliminate parking 
disputes: if prices were high enough, the least motivated users would stop driving, and the most 
motivated users would be able to find parking spaces.223 
A common argument for both minimum parking requirements and setback requirements has been 
that such ordinances prevent the congestion and air pollution that result when drivers move 
slowly around a city searching for on-street parking spaces224 or unloading goods from those 
spaces.225 But if, as suggested above,226 minimum parking requirements increase societal 
automobile dependency, such regulations may be “like fertility drugs for cars”227--that is, they 
may actually increase, rather than decrease, the number of cars on Houston streets, thus 
increasing traffic congestion and air pollution.228 
One original purpose of Houston's setback requirements was to enable the city to widen roads 
more easily, because large setbacks enable the city to take a *1203 few feet of parking or 
yardspace to widen roads instead of a few feet of building.229 But given the harmful effects of 
Houston's wide roads upon pedestrians,230 this rationale may actually support the abolition of 
Houston's traditional setback requirements. If Houston's setbacks encourage the city to widen 
roads, and wider roads are inconvenient for Houston's pedestrians, Houston's setback laws 
should be gutted on that basis alone. 
Setback requirements, unlike minimum parking requirements, are sometimes justified on 
aesthetic grounds--for example, by claims that they are necessary to protect public access to light 
and air.231 For instance, if one building is closer to the street than the adjacent buildings, the first 



building may reduce the light available to the second.232 This argument makes sense in the 
context of high-rise buildings; for example, a tall building could create shadows affecting the rest 
of the street.233 However, cities can address this problem without mandating setbacks for all 
shops or houses. For example, New York City has sought to reduce skyscraper-created shadows 
by “mandating streetwall setbacks increasing as building height increased.”234 Similarly, 
Houston could balance concerns over light and air with concerns over pedestrian comfort by 
requiring longer setbacks for the higher stories of skyscrapers and minimal setbacks for low-rise 
buildings.235 More importantly, Houston's setback rules may do more aesthetic harm than good. 
The ultimate result of setback rules (especially when combined with minimum parking 
requirements) is to surround buildings with a gray wall of parking.236 In such situations, “the 
unfortunate effect is (a building that stands *1204 in isolation and its) complete failure to define 
space: the abyss.”237 It follows that the alleged aesthetic benefits of setback laws may be offset 
by the ugliness of a cement jungle of parking lots. 
3. Ending the Covenant with Car Dependency 
As noted above, Houston's city government encourages separation of land uses by enforcing 
covenants that bar commercial uses in residential neighborhoods.238 Thus, Houston has created a 
kind of de facto “single use zoning” disguised as covenant enforcement, and yielding the same 
type of automobile-dependent sprawl as other cities' zoning codes.239 Instead, Houston should 
treat such covenants like any other contract: enforceable in court, but not sufficiently desirable 
that the public fisc should subsidize such lawsuits. If the city stopped subsidizing covenant 
enforcement, Houstonians would be less likely to enforce covenants that zone neighborhoods for 
just one possible form of use,240 thus increasing the number of mixed-use neighborhoods in 
which residents can walk to shops and jobs.241 
It could be argued that state-supported separation of residences from commerce is justified by the 
public interest in protecting residential areas from the traffic congestion and noise that businesses 
attract.242 But government-encouraged separation of uses may actually increase rather than 
decreasing traffic congestion, for two reasons. First, by forcing people to drive to jobs and 
shops,243 separation of uses has increased the number of cars on Houston's streets and 
expressways. Second, where all shops are concentrated on a few major streets, by definition, 
those streets have more traffic and thus more congestion.244 And because Houstonians have to 
visit those streets to shop and work, they have to put up with congestion aplenty. 
It could also be argued that segregation of land uses protects neighborhoods, because any 
incursion of commerce into neighborhoods makes those neighborhoods less desirable, leading to 
reduced property values and ultimately *1205 neighborhood decay.245 As noted above, the 
majority of Houstonians actually want to be able to walk to shops and offices.246 And some 
Houstonians are backing up words with deeds: the residential population of Houston's central 
business district (by definition a mixed-use area) rose by over 60% between 1990 and 2000.247 
Thus, it is no longer plausible to assert that “mixed-use” automatically means “declining and 
decaying.” 
4. Street Design and Transportation 
As noted above, Houston has built a thoroughly automobile-oriented street and highway 
network. Houston has more sprawl-generating limited-access highways than most other cities,248 
and Houston's streets are so wide, have so few intersections, and have such fast traffic that they 
are not comfortable for pedestrians.249 Houston's street design and transportation policies are 
more difficult to remedy than the more explicit regulatory policies described above: Houston's 
streets and highways are already built, and its municipal governments cannot make those streets 



narrower or shorter simply by repealing an ordinance and allowing the free market to solve the 
problem. 
But at a minimum, Houston's government should amend its right-of-way ordinance by allowing 
new streets to be as narrow as those in other American cities (typically around twenty to thirty-
five feet).250 Moreover, Houston-area governments should stop implementing policies that 
exacerbate Houston's sprawl. For example, Houstonians could stop building new highways to 
*1206 Houston's hinterlands and widening existing surface streets. Houston's policy of building 
and widening road after road after road has been tried and has apparently failed: in addition to 
driving sprawl and its noxious results, this policy has failed to reduce congestion--perhaps 
because when new roads bring development to a suburban area, the development brings cars, 
which means more traffic congestion.251 Between 1982 and 2001, Houston's freeway mileage 
and arterial mileage have nearly doubled252--yet its congestion has gotten worse. For example, 
Houston's annual delay per person nearly doubled (from nineteen hours per person to thirty-
seven)253 and its congestion cost per person tripled (from $219 to $711).254 If Houston slowed 
down its road spending, Houston's sprawl might be slowed as well, and its congestion might not 
be significantly affected. 
If Houston-area governments spent less money on new highways and widening roads, they 
instead could spend money on “traffic calming”--that is, strategies to improve conditions for 
pedestrians by slowing down motor vehicle traffic.255 In cities adopting traffic calming, motorist 
convenience is balanced against pedestrian safety and convenience, reduction of traffic 
accidents, and other goals.256 
For example,257 Houston's traffic engineers could calm traffic and make Houston's streets safer 
for pedestrians by: 
*Expanding sidewalks, thus making streets more comfortable for pedestrians while narrowing 
roads.258 Wider sidewalks can be used not *1207 just for walking, but also for civic amenities 
such as benches and sidewalk cafes.259 
*Installing more medians in the middle of multilane streets, so that pedestrians need only cross 
one or two lanes of traffic at a time (rather than having to cross an entire street at once).260 
*Planting street trees, which may make streets look smaller and thus encourage slower 
driving.261  
If these steps are implemented in appropriate situations,262 Houston's streets may become safer 
and more comfortable for pedestrians.263 
V. Conclusion 
It could be argued that Houston's sprawling urban form proves that laissez-faire land use policy 
creates endless suburban sprawl, and that municipal policymakers must therefore choose 
between more compact urban development and a unfettered real estate market. But this argument 
rests on a wobbly factual base--the assumption that just because Houston purports to lack zoning, 
Houstonians in fact live under a true free-market regime. 
In fact, Houston regulates land use almost as intricately as cities with zoning by mandating 
suburban-style low densities, ordering businesses to hide their stores behind an asphalt ocean of 
parking, encouraging segregation of land uses, and forcing pedestrians to cross wide streets and 
to trudge through long, intersection-free blocks to go from one place to another. These policies 
have helped to make Houston as sprawling and automobile-dependent as other American cities 
(if not more so). By reversing such policies, Houston and other municipalities with similar 
policies can create an America that is both more deregulated and less sprawling. 
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Houston law is not quite unique in the latter respect: in many states, courts hold that if a common 
scheme of development is embodied in the majority of subdivision residents' deeds, this scheme 
is enforceable against individual landowners whose deeds do not contain such covenants. See 
John G. Sprankling, Understanding Property Law, § 34.05(B) (2000). 
136 
See Siegan, supra note 4, at 744 (noting that the city enforces covenants because “enforcement of 
restrictive covenants can be costly for homeowners”). 
137 
Shibata, supra note 8, at 234. 
138 
See Siegan, supra note 4, at 742 (noting that a mix of uses not overly common in Houston); 
Smart Growth America, The Sprawl Index: Houston, Texas, available at 
http://smartgrowthamerica.org/sprawlindex/factsheet_ houston.html (last visited Nov. 23, 2004) 
(noting that Houston has 52 nd lowest level of mixed use out of 83 metropolitan areas studied; 
thus, residences, jobs and services more mixed in 30 other metro areas than in Houston); Reid 
Ewing, Rolf Pendall & Don Chen, Measuring Sprawl and Its Impact, 20-22, available at 
http://smartgrowthamerica.org/sprawlindex/MeasuringSprawl.PDF, (last visited Nov. 23, 2004) 
(describing methodology in calculating amount of mixed use within metro areas). 
139 
Snyder, supra note 21 (quoting head of Houston chapter of American Institute of Architects). 
140 
See Laura Johannes, Funding Hurts Houston Plan for Highways, Wall St. J., Sept. 20, 1995 at 
T1, available at 1995 WL WSJ 9900569 (describing city's lobbying for state highway funds); 
John Williams, Influential PAC Considers Disbanding, Hous. Chron., Nov. 17, 1994, at 29, 
available at 1994 WL 4602953 (describing city's efforts to obtain state and federal support). 
141 
Loopy Loop: Say no to a second beltway, Star Trib., Feb.24, 2003, at 12A, available at 2003 WL 
5529459 (discussing the beltway, which is a circular freeway system surrounding a city). See L. 
Ling-chi Wang, Political Mobilization or Donations in American Democracy? The Dilemma of 
Asian-American Political Participation, 8 Asian-Pac. Am. L.J. 100, 106 n.19 (2002). 
142 
See Mike Snyder, Buffalo Bayou Master Plan, Hous. Chron., Jul. 4, 2001, at 35, available at 
2001 WL 23612340 (noting that a third beltway, known as the “Grand Parkway,” is planned); 



Rad Sallee, Road's Hazards, Hous. Chron., Aug. 13, 2000, at 37, available at 2000 WL 24504123 
(stating that portions of the “Grand Parkway” are already built). 
143 
TTI Study, supra note 27, at Exhibit A-1 (including tables for individual regions that show that 
the Houston urbanized area has 3.4 million inhabitants to the Boston urbanized area's 3.0 
million). 
144 
Id. 
145 
Id. (Showing that Chicago's urbanized area has just over 8 million residents, as opposed to 
Houston's 3.4 million). 
146 
Id. 
147 
Id. at Exhibits A-4, A-8, and A-10 (noting that Houstonians lose more hours, dollars and fuel per 
person to congestion than residents of Boston and Chicago areas). 
148 
See Lucas Wall, Rail Vote Nov. 4, Hous. Chron., Oct. 26, 2003, at 29, available at 2003 WL 
57452613. I note that because the Houston area now has 20,181 miles of roadways, this plan 
would increase the size of the roadway system by over 50%. 
149 
Id. 
150 
Id. (stating that the region's $11 billion plan requires the creation of 5,644 miles of new 
roadway); See also Matt Schwartz, County Considers Major Additions to Area Tollways, Hous. 
Chron., Jun. 3, 2003 at 1, available at 2003 WL 3264078 (describing numerous new roads being 
considered by local government). 
151 
Harris County includes Houston, and most of the county's population lives in the City of 
Houston. See McGeveran, supra note 50. Harris County includes Houston and has just over 3.4 
million people. Id. at 459. Houston's population is just over 1.9 million. Id. at 439. 
152 
See Dave Schafer, Westgreen Expansion Concerns Residents, Hous. Chron., Nov. 13, 2001, at 1, 
available at 2003 WL 68824602. 
153 
Id. 
154 
Id. 
155 
See supra notes 112-17 and accompanying text (describing adverse impact of wide, fast streets 
upon pedestrians). 
156 
See Lewyn, supra note 2, at 1048-51; Oliver Gillham, The Limitless City 36 (2002) (highways 
“improved access between city and suburb, making it easier to commute to ever more distant 
outlying areas”). 
157 



Gillham, supra note 156, at 5 (noting that each of the United States's ten largest cities, including 
Houston, are at least five times as densely populated as their entire metropolitan areas). 
158 
Id. at 7. 
159 
See Lewyn, supra note 2, at 1041 (noting that in many small towns and suburbs, “auto ownership 
is virtually necessary for a normal life”). Id. (citing numerous cases pointing out that auto 
ownership is necessary in suburbs). 
160 
See Jerome G. Rose, Regulating the Use of Land Abutting State Highways: New Jersey's State 
Highway Access Management Act, 18 Real Est. L.J. 288, 288 (1990) (noting that in Houston, as 
elsewhere, there has been “(e)xtensive development along the highways”); Houston Freeways: A 
Historical and Visual Journey (Jan. 28, 2004) available at http:// 
www.houstonfreeways.com/preview_ch5.aspx (last visited Nov. 23, 2004) (stating that an area 
near the west edge of the I-610 Loop became a major “edge city” after that portion of Loop was 
completed in 1968). 
161 
See David Kaplan, Houston Homes, Hous. Chron., Apr. 8, 2001 at 1, available at 2001 WL 
3011845. 
162 
See Gillham, supra note 156 (noting that Houston's suburbs are less dense than its central city). 
163 
See Roth, supra note 60 (noting that Houston suburbs have minimal transit service); Lucas Wall, 
Rail Vote Nov. 4, Hous. Chron., Sept. 19, 2003, at 1, available at 2003 WL 57444162 (noting 
that Houston's light rail system does not serve areas outside I-610 Loop). 
164 
See supra notes 65-68 and accompanying text. 
165 
See, e.g., David Kaplan, Walking Against the Crowd, Hous. Chron., Oct. 26, 2003, at 1, 
available at 2003 WL 57452578 (stating that some residents of Houston's Midtown 
neighborhood “want a walkable mix of retail and residential . . . but are up against the suburban 
car culture that dominates Houston”); Lucas Wall, 2003 Voter's Guide: Metro Referendum, 
Hous. Chron., Oct. 26, 2003, at 3, available at 2003 WL 57452731 (stating that opponents of 
light rail expansion argue that “few people will ride light rail. . . because Houstonians love their 
cars”). 
166 
The 1002 registered voters surveyed were actually less likely to use public transit than the 
Houston electorate as a whole: 3% of them used public transit to get to work, as opposed to 5.9% 
of all Houston commuters. See Summary of Responses, Blueprint Houston Survey of Registered 
Voters in the City of Houston: May 2003, available at http:// 
www.blueprinthouston.org/documents/blueprint_survey_results.doc (visited Feb. 8, 2004) 
(Question 31) (hereinafter Summary of Responses); Wall, supra note 28 (noting that 5.9% of 
Houstonians commute to work via public transit). 
167 
Summary of Responses, supra note 166, at Question 10. 
168 



Id. The remaining respondents were undecided. 
169 
Id. at Question 11. 
170 
Id. at Question 8. Poll respondents also favored expanded public transit. 75% favored adding 
expanded bus service and 68% favored expanded rail transit. Id. 
171 
Id. at Question 5. 
172 
I concede that all of the problems discussed below would probably exist to some extent if 
Houston was as compact and transit-friendly as other cities. But the sheer scale of Houston's 
automobile dependency makes each of these problems worse. For example, if the average 
Houstonian drove 18.4 miles per day (the mileage traveled by the average resident of metro 
Philadelphia) instead of 37.6 miles per day, Houston's streets would be at least somewhat less 
congested and its air would be at least somewhat less polluted. See Highway Statistics, supra 
note 30 (listing mileage statistics for metropolitan areas). 
173 
The costs listed below are not, of course, the only possible costs of sprawl. See Gillham, supra 
note 156, at 88-91 (stating that sprawl may adversely affect farmland and wildlife); 115-18 
(stating that sprawl may adversely affect water quality and obesity); 131-32 (stating that sprawl 
may cause abandonment of cities). But I have chosen to focus on sprawl-related harms that are 
especially Houston-specific and/or especially easy to describe or statistically verify. Central city 
deterioration is not as large a problem in Houston as in other cities, because Houston has 
managed to annex many of its suburban areas and thus gain population. Id. at 139-41. And I have 
found no evidence that environmental and public health problems other than ozone pollution are 
more significant in Houston than in other cities. 
174 
See Houston-Galveston Area Council, 2025 RTP Accessibility Summary 7-9, at 
http://www.2025plan.org/info/info.html (Click on “Accessibility” link to find document) (visited 
Feb. 10, 2004) (noting that less than 30% of jobs transit-accessible) (hereinafter RTP). 
175 
See L.M. Sixel, “Living Wage” Push Resurrected at $10, Hous. Chron., Aug. 31, 2001, at 1, 
available at 2001 WL 23625182 (explaining that the proposed local minimum wage for 
companies doing business with city was “rounded up (by supporters) to reflect the fact that 
Houstonians need cars”); Kyle W. Fake, HPD Lists Houston's Most Stolen Vehicles, Hous. 
Chron., June 21, 2000, at 12, available at 2000 WL 4310910 (“One thing that is certain about 
living in Houston is that you need a car or truck”); Clifford Pugh, Ten years after bottoming out 
in the oil slump, Houston's a changed town from A to Z, Hous. Chron., Aug. 24, 1997, at 6, 
available at 1997 WL 13058274 (“To get around in this sprawling city, you need a car.”) 
176 
See Highway Statistics, supra note 30 and accompanying text (noting that Houstonians drive 
more than residents of other large cities). 
177 
See Household Spending, supra note 31. 
178 
Id. (pointing out that only residents of Dallas-Fort Worth spend more). 



179 
Id. It could be argued that Houston's sprawl has contributed to its affordable housing by 
increasing the supply of buildable land, thus offsetting Houstonians' high transportation costs. 
See supra note 15 (noting debate over whether Houston is significantly less expensive than other 
cities); Eric Berger, HUD looks at Houston Housing, Hous. Chron., Apr. 30, 1998, at 33, 
available at 1998 WL 3574745 (stating that Houston's sprawl “means people earning low wages 
might be able to find affordable housing”). But the average Houston household spends $24,157 
on housing and transportation combined-more than the average Bostonian, and more than 
residents of the majority of large metropolitan areas. See Household Spending, supra note 31 
(noting that eleven of twenty-eight metro areas spend more on housing and transportation 
combined than Houston, while sixteen spend less). 
180 
Michael Lewyn, Sprawl, Growth Boundaries, and the Rehnquist Court, 2002 Utah L. Rev. 1, 43 
(2002) (hereinafter Boundaries) (describing TTI). 
181 
See TTI Study, supra note 27, at Exhibit A-4 (listing congestion statistics). By this measure, 
Houston has less traffic congestion than Los Angeles and San Francisco, but more than the other 
seven regions with over 3 million people. Id. at Exhibit A-1 (listing regional populations). 
182 
Id. at Exhibit A-10. By this measure of congestion, the only regions more congested than 
Houston were Los Angeles, San Francisco, and Dallas. 
183 
Id. at Exhibit A-8. By this measure of congestion, the only regions more congested than Houston 
were Los Angeles and San Francisco. 
184 
See supra notes 175-77 and accompanying text (describing automobile dependency in Houston). 
185 
See supra notes 182-84 and accompanying text. 
186 
See Tony Freemantle, Airing of Grievance, Hous. Chron., May 1, 2002, at 21, available at 2002 
WL 3259994. Ozone is “a major respiratory irritant that some studies suggest may cause 
asthma.” 
187 
See Andy Summa, Fort Bend Above the State Average in Passing Vehicle Emissions Tests, 
Hous. Chron., June 12, 2003, at 1, available at 2003 WL 57420624 (noting that in Houston, cars 
and trucks produce 30 percent of nitrogen oxide fumes; these fumes in turn “react in sunlight to 
form ground-level ozone”). 
188 
See RTP, supra note 174. 
189 
See Dan Feldstein & Claudia Kolker, Carless in Houston, Hous. Chron., June 15, 1997, at 1, 
available at 1997 WL 6562717 (noting that in Harris County, which includes Houston, average 
carless household earns $13,000 per year, less than one-third income of average county 
household); Patrick Gallagher, The Environmental, Social, and Cultural Impacts of Sprawl, 15 
Nat. Resources & Env't 219, 223 (2001) (noting that generally, sprawl-induced “relocation of 



jobs outside the urban core made them inaccessible to public transit and further removed from 
the region's poor and people of color”). 
190 
See Gilderbloom, supra note 106 (pointing out that (1) majority of Houston's elderly and 
disabled do not live near a bus stop, and (2) that 60% of disabled and elderly persons who do live 
near bus stop do not have sidewalks between residence and bus stop). 
191 
See Lewyn, supra note 7, at 364-65 (discussing possible relationship between sprawl and welfare 
dependency). 
192 
See Sixel, supra note 175 (suggesting that this is the case for many Houstonians); see also supra 
text accompanying note 175. 
193 
See Lewyn, supra note 7, at 347-50 (noting that necessity of car ownership reduces consumer 
choice). 
194 
See Part III.G. 
195 
See Bare, supra note 1, at 491 (“The political support for sprawl comes from lobbies for 
transportation, real estate, and other business(es). They push favorable legislation through, using 
direct and indirect political influence, and are not likely to give up the prosperity of their 
industries by supporting anti-sprawl initiatives. Each of these industries draw their profits from 
continued (suburban) development...”). 
196 
See Matt Schwartz, Revised Subdivision Ordinance Sent to Panel, Hous. Chron., Sept. 8, 1998, 
at 13, available at 1998 WL 16769072 (according to city planning director, “there was broad 
support for (such) revisions among development and residential interests”). 
197 
See supra notes 64-68 and accompanying text. 
198 
See supra notes 41-48 and accompanying text (explaining how pre-1998 law prevented 
townhouse construction by prohibiting construction of townhouses on less than 2250 square 
feet). Neighborhoods outside the Loop are still governed by pre-1998 law. See supra notes 64-65 
and accompanying text. 
199 
See Chapter 42, supra note 53 (noting that twenty-five foot setback rule no longer applies to 
commercial structures on major thoroughfares where the right of way is narrower than 80 feet); 
Houston Tex Code, * 42-155 (1999) (discussing changes in detail, and adding that developer 
must meet a variety of specified criteria to take advantage of this exception and must build 
within city's “urban area”). 
200 
Kaplan, supra note 161 (“townhouses have been popping up” in neighborhoods inside the 610 
Loop to house “Houstonians (who) are moving back toward the center of town”). 
201 
Id. (noting population rise, and describing it as “noteworthy, considering that it had been losing 
people from the ‘60s until the mid-‘90s”). 



202 
Id. (“the value of land inside Loop 610 has risen seventy percent, and in some parts it has 
increased much more.”) 
203 
See supra notes 70-72 and accompanying text (noting limitations of 1998 reforms). 
204 
See supra notes 64-68, 198-99 and accompanying text. I note that Houston's recent creation of a 
light rail system may also mitigate sprawl by making it easier for Houstonians to get around 
without a car. See supra note 56 (citing numerous articles on light rail in Houston). 
205 
Of course, Houstonians can also choose to try to reduce sprawl by increasing, rather than 
reducing, government regulation or spending. Houstonians have chosen to fight sprawl by 
spending billions of dollars on expanded public transit, see supra note 56, while other state and 
local governments have sought to address sprawl by enacting regulations limiting suburban 
development and mandating more pedestrian-friendly development. See, e.g., Patricia E. Salkin, 
Using Smart Growth to Achieve Sustainable Land Use Policies, 32 ELR 11385, 11393-96 (1999) 
(discussing states' attempts to encourage local land use planning and protect farmland from 
development); Freilich, supra note 54, at 552-54, 57 (stating that some cities have experimented 
with “transit-oriented development” ordinances that “encourage or require minimum densities” 
in certain areas, “feature maximum setback(s). . . (to bring) buildings closer to the street,” and 
restrict off-street parking in certain areas); Dwight H. Merriam and Gordon H. Buck, Smart 
Growth, Dumb Takings, 25 ELR 10746, 10774 (1999) (describing various types of “urban 
growth boundary” schemes designed to limit suburban development). I have chosen not to 
address the merits of such policies in this paper, for two reasons. First, the merits of using 
government regulation to control sprawl have been addressed elsewhere in great detail. See, e.g., 
Clint Bolick, Subverting the American Dream: Government Dictated “Smart Growth” is Unwise 
and Unconstitutional, 148 U. Pa. L. Rev. 859, 863-64, 868-71 (2000) (raising policy and 
constitutional objections to anti-sprawl regulations); Siegan, supra note 4, at 698-732 (same); 
Wall, supra note 28 (discussing debate over light rail expansion in Houston); Dowling, supra 
note 1, at 880-85 (defending anti-sprawl regulations). Second, because Part III of this article 
focuses primarily on Houston's departures from laissez-faire principles rather than on its lack of 
zoning, a discussion of how Houston could deregulate land use flows logically from Part III, 
while a discussion of the pros and cons of anti-sprawl regulation would not be as closely related 
to Part III. 
206 
See supra notes 54-59 and accompanying text (describing anti-pedestrian side effects of anti-
density regulations). 
207 
I note in passing that both the Texas and federal Supreme Courts have upheld the 
constitutionality of minimum lot size requirements. See Agins v. Tiburon, 447 U.S. 255 (1980); 
Mayhew v. Town of Sunnyvale, 964 S.W. 2d 922 (1998). Agins and Mayhew upheld regulations 
that were designed to protect rural and suburban areas from urbanization. See Agins, 447 U.S. at 
261 n.8; Mayhew, 964 S.W.2d at 935. But other courts have upheld minimum lot size 
requirements in urban environments as well. See Neuzil v. Iowa City, 451 N.W.2d 159, 166 
(Iowa 1990) (upholding 8 lot per acre rule); Edward H. Ziegler, Jr., Arden H. Rathkopf, and 
Daren A. Rathkopf, 3 Rathkopf's The Law of Zoning and Planning * 51.11 (4th ed. 2001) 



(noting that courts have generally upheld “modest lot-size requirements of 5,000 or 6,000 square 
feet”). 
208 
See Schenck v. City of Hudson, 997 F. Supp. 902, 905 (N.D. Ohio 1998) (upholding city zoning 
ordinance because city “has the right to limit the density of population to prevent congestion”); 
City of Bellevue v. East Bellevue Community Council, 983 P.2d 602, 608 (Wash. 1999) (stating 
that municipal government “had authority to conclude that of possible densities, the lowest 
would be better given existing severe traffic congestion in the area”); Neuzil, 451 N.W.2d at 166. 
209 
See supra note 27 and accompanying text. 
210 
See supra notes 182-83 and accompanying text. 
211 
By these measures, Houston has less traffic congestion than Los Angeles and San Francisco, but 
more than the other seven regions with over 3 million people. See TTI Study, supra note 27, 
Exhibits A-1 (listing regional populations), A-4 and A-8 (congestion statistics). 
212 
Id. at Exhibit A-1. 
213 
See supra notes 54-60 and accompanying text (showing link between low density and 
automobile dependency). 
214 
See supra notes 30, 31 and accompanying text. 
215 
Indeed, it could be argued that by increasing congestion, minimum lot size requirements become 
irrational and thus unconstitutional. Land use regulations (such as minimum lot size ordinances) 
are generally facially invalid if they are arbitrary. See Tri-Corp Mgt. Co. v. Praznik, No. 00-
4326, 2002 WL 486241, at **5 (6th Cir. 2002) (stating that government regulation violates due 
process if it is “arbitrary and capricious”). Cf. Palazzolo v. Rhode Island, 533 U.S. 606, 617 
(2001) (indicating that even a rational regulation may violate the Takings Clause of the Fifth 
Amendment if it creates an unusually harsh impact upon an individual landowner). But to strike 
down minimum lot sizes as arbitrary, courts would have to overturn generations of precedent. 
See supra notes 207-08 (showing that courts generally defer to anti-density municipal land 
regulation). 
216 
See supra notes 73-89 and accompanying text (describing regulations). 
217 
See supra notes 82-87 and accompanying text (describing regulations). 
218 
See supra notes 88-107 and accompanying text (criticizing regulations). 
219 
I express no opinion as to whether setback requirements for houses should be retained. Although 
such laws do affect Houston's overall density, their harm to pedestrians may be less that of 
commercial setbacks, because a pedestrian walking to a house twenty-five feet from the street 
need only walk through a small driveway rather than walking through a larger parking lot that he 
or she must share with numerous cars. Cf. James Robinson, The Urban Frontier/Variety of 



Obstacles Challenge Redevelopment Projects, Hous. Chron., May 28, 1995, at 24, available at 
1995 WL 5905756 (discussing pros and cons of setback regulations in residential context). 
220 
See Bivens, supra note 105 (asserting that Houston sidewalks are typically four feet wide). 
221 
See Lori Rodriguez, Off-Street Parking Requirements to Be Put Before Council, Hous. Chron., 
May 1, 1989, at 11, available at 1989 WL 2731343 (“Proponents (of the ordinance expanding 
minimum parking requirements) say the ordinance is intended to alleviate parking problems 
created by cars that spill over from businesses into neighborhoods.”); Shoup, supra note 82 
(describing the problem generally). 
222 
See County Bd. of Arlington County, Va. v. Richards, 434 U.S. 5 (1977) (upholding a similar 
system against equal protection challenge); Deborah Mann Lake, Parking relief/Permit System 
May Help Solve Residents' Woes, Hous. Chron., Mar. 7, 2002, at 1, available at 2002 WL 
3248173 (describing introduction of a parking permit system in Houston neighborhood). 
223 
Shoup, supra note 94, at 25. It could be argued that, because the overwhelming majority of 
Houstonians drive to work, parking policy has less effect upon their behavior than would parking 
policy in a more transit-oriented city. See supra note 29 and accompanying text. But numerous 
case studies, even in auto-oriented cities such as Los Angeles, show otherwise. See Paul 
Boudreaux, Vouchers, Buses and Flats: The Persistence of Social Segregation, 49 Vill. L. Rev. 
55, 66 (2004) (stating that Los Angeles was “built . . . with the automobile in mind” causing 
“dependence on automobiles”); Gregory C. Keating, Pressing Precaution Beyond The Point of 
Cost-Justification, 56 Vand. L. Rev. 653, 703 (2003) (“Doing without a private automobile in 
contemporary Los Angeles . . . is a hardship”); Shoup, supra note 94, at 16 (citing numerous case 
studies from Los Angeles, Washington and Ottawa that show an increase in transit and/or 
carpooling after employers began to charge for parking); Wilson, supra note 98, at 35-36 (citing 
another case study from Los Angeles). I note that even a city that chooses to retain its minimum 
parking requirements could reduce the demand for parking by encouraging employers to allow 
employees to “cash out” parking benefits-that is, to choose to forego free parking and take the 
cash value of a parking space instead. See Lewyn, supra note 7, at 333 (describing how one 
employer's “cash out” experiment in a Seattle suburb reduced percentage of employees driving 
alone from 89% to 54%). 
224 
See Central Bank & Trust Co. v . City of Miami Beach, 392 F.2d 549, 550-51 (5th Cir. 1968) 
(rejecting constitutional challenge to a minimum parking requirement because of a link between 
“congested traffic (and public) health, safety, and welfare”); Stroud v. City of Aspen, 532 P.2d 
720, 723 (Colo. 1975) (asserting that parking requirements are necessary to prevent “autoists 
(from) moving slowly around block after block seeking a place to park . . . clog(ging) the streets, 
air and ears of our citizens”). 
225 
Islip v. F.E. Summers Coal & Lumber Co., 177 N.E. 409, 410 (1931) (upholding setback 
requirements on ground that such laws enable “business to function without congesting the 
streets” because without such laws, businesses' customers and delivery vehicles would have to 
park and unload goods on the street instead of an in-company parking lot). 
226 



See supra notes 54, 92 and accompanying text. 
227 
Shoup, supra note 94, at 20. 
228 
Thus, it could be argued that minimum parking requirements are irrational and thus 
unconstitutional. See supra note 216 (discussing similar argument in context of minimum lot size 
requirements). But this argument is likely to fail in most courts because, even if minimum 
parking requirements increase traffic congestion, courts might hold that concerns over spillover 
parking are rational enough to justify minimum parking requirements. See Central Bank & Trust, 
392 F.2d at 550 (holding that land use regulations such as minimum parking requirements are 
valid if “fairly debatable”) 
229 
See Robinson, supra note 219. 
230 
See supra Part III.C. 
231 
See Gorieb v. Fox, 274 U.S. 603, 609 (1927) (“projection of a building beyond the front line of 
the adjacent dwellings cuts off light and air from them”); Juergensmeyer, supra note 12, * 4.13, 
at 91. 
232 
See Gorieb, 274 U.S. at 609. The Gorieb Court also asserted that setbacks promote fire safety by 
keeping homes on the opposite side of the street far away from each other, but did not explain 
how a fire could leap from one side of a street to another or why sixty feet of extra distance 
would reduce the likelihood of such a disaster. The court further suggested that buildings, by 
interfering with views of street corners, interfere with traffic safety--but did not explain why this 
was so. Id. at 609. 
233 
See Matthew J. Kiefer, Privatizing Creation of the Public Realm: The Fruits of New York City's 
Incentive Zoning Ordinance, 28 B.C. Envtl. Aff. L. Rev. 637, 639-40 (2001) (describing zoning 
rules designed to preserve access to light and air in the skyscraper-dominated parts of New York 
City). The discussion below assumes that such shadows are a problem to be mitigated. But given 
Houston's intense summer heat, skyscraper-created shadows might be a welcome source of 
shade. See McGeveran, supra note 50, at 176 (showing that Houston's summer temperatures are 
typically over 90 degrees and sometimes over 100 degrees). 
234 
See Kiefer, supra note 233, at 639. 
235 
This exception to my proposed deregulation would not harm the interests of pedestrians so long 
as the lobby of a high-rise building immediately fronted the street rather than being separated 
from the street by a parking lot. See infra notes 237-38 and accompanying text (describing abyss-
like effect which results when a parking lot separates the building and the street). 
236 
Kunstler, supra note 82, at 138. 
237 
Id. 
238 



See supra notes 131-39 and accompanying text. 
239 
See supra notes 123-26 and accompanying text (describing effects of single use zoning in other 
cities); 139 and accompanying text (describing similar reality in Houston). 
240 
See supra note 137 and accompanying text (noting that city especially willing to enforce 
covenants specifying land uses). 
241 
See supra notes 123-26 and accompanying text (explaining how single use zoning precludes such 
neighborhoods from coming into existence). 
242 
See Euclid v. Ambler Realty, 272 U.S. 365, 391 (1926). 
243 
See supra notes 123-26 and accompanying text (explaining link between separation of uses and 
automobile dependency). 
244 
Cf. Ortiz, supra note 3, at 147 n.10 (making similar point in context of residential streets, by 
pointing out that when cul-de-sac street design forces all outgoing traffic into one or two main 
streets, those streets become heavily congested). 
245 
See Young v. City of Houston, 756 S.W.2d 813, 814 (Tex. App. 1988) (upholding Houston's use 
of public funds to prosecute covenant violations on the ground that deed restrictions “preserve 
the residential integrity of Houston's neighborhoods”and maintain property values); Euclid, 272 
U.S. at 391-93 (asserting that businesses bring wide variety of ills into neighborhoods). 
246 
See supra notes 167-70 and accompanying text. 
247 
Gillham, supra note 156, at 63. Downtowns in most other big cities are also gaining population. 
Id. at 62-63. 
248 
See supra notes 140-46 and accompanying text. 
249 
See supra Parts III.C. It could be argued that wide streets improve fire safety, by allowing large 
fire trucks to go through residential blocks more easily. See Colby, supra note 108 (noting 
concern). Most fire rigs are eight to ten feet wide, and thus may have to slow down to get 
through narrow streets, thus slowing response time. Id. But firefighters' needs do not justify 
streets as wide as Houston's, for two reasons. First, firefighters may need only a twenty foot 
passage to fit two eight to ten-foot fire rigs on a street at the same time--but many American 
streets are over thirty feet wide, and Houston's streets may be as wide as 50-100 feet wide 
(depending on the amount of space reserved for parking and sidewalks). See id. (noting that fire 
marshals typically want twenty feet for two fire trucks), supra notes 101-10 and accompanying 
text (noting difference between Houston streets and typical American streets) Second, the danger 
of auto accidents outweighs the danger of slower fire response, because large-scale house fires 
are less common than the daily inconvenience and danger caused by wide streets. See Hamilton, 
supra note 116 (“a neighborhood might experience a house fire only once every couple of 



decades”); Swift, supra note 108 (noting that one city studied suffered from 20,000 traffic 
accidents and no fire-related injuries over an eight-year period). 
250 
See supra notes 108-10 (describing typical street widths in other cities). 
251 
See Rose, supra note 160, at 288 (highway-induced development brings congestion to 
highways). 
252 
See TTI Study, supra note 27, The Mobility Data for Houston, TX (freeway lane miles increased 
from 1385 to 2460, while arterial lane miles increased from 1500 to 2840). 
253 
Id. 
254 
Id. It could be argued, of course, that Houston should have built and widened even more roads-
but the dismal results of other cities that did so suggests otherwise. See Lewyn, supra note 7, at 
369-70 (noting that Charlotte increased road mileage by 113%, while annual delay per driver 
increased by 356%). 
255 
See Burrington, supra note 113, at 723. And of course, Houston could also spend more money on 
public transit. See 03 Year In Review, supra note 56 (describing city's plans to expand rail 
transit). But major public transit projects, unlike traffic calming, are sometimes enormously 
expensive. Id. (proposed expansion of light rail will cost $7.5 billion); Institute of Transportation 
Engineers & Federal Highway Administration, Traffic Calming: State of the Practice, 58 (1999) 
available at www.ite.org/traffic/tcstate.htm (Visited Feb. 18, 2004) (hereinafter ITE) (most 
traffic calming measures cost $40,000 or less). 
256 
See Burrington, supra note 113, at 724 (noting numerous other benefits). 
257 
For a more complete discussion of traffic calming measures, see generally ITE, supra note 255. 
258 
See Freilich, supra note 54, at 557 (maximizing sidewalks helps to “make the pedestrian rather 
than the automobile the primary determinant of urban form.”); Main Street, supra note 90, at 62 
(ideal sidewalk should be 12 feet). A less ambitious remedy is to create curb extensions, which 
widen a sidewalk only where space is desired for signal poles, street furniture, or some other 
tangible object. Id. at 58. In addition, Houston could also accommodate bicyclists by using one 
lane of traffic for bike lanes, which allow people to use bicycles without coming into conflict 
with either motorists or pedestrians. Id. at 39. 
259 
Main Street, supra note 90, at 62. 
260 
Id. at 43. Medians are not the only means of placing “pedestrian space” in areas otherwise used 
for motorists. Smaller “refuge islands” can create on-street refuge for pedestrians but may be 
closer to one end of a street than a median, id. at 46. 
261 
Id. at 56 (stating that tree “canopies can create a feeling of a street edge, which helps calm 
traffic”). 



262 
The increased pedestrian-friendliness resulting from these steps should, of course, be balanced 
against their cost and effect upon traffic flow. For example, an arterial street with lots of shops or 
schools that might generate pedestrian traffic is a better candidate for traffic calming than a street 
in a deserted industrial area. 
263 
And as a result, affected neighborhoods may become more desirable. See ITE, supra note 255, at 
175 (noting that after one arterial in Hollywood, FL reduced to two lanes with widened 
sidewalks and medians, economic decline of area reversed due to creation of “pedestrian-friendly 
zone”). 
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