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Reviewed by David T. Hardy

(Everything of a controvertible nature,0James Madison noted regarding his
proposed Bill of Rights, (has been studioudy avoided. 3 We may wonde what he
would think of the 217 years of controversy that followed.

For mog provisionsof the Bill of Rights, the controversies have focused
uponther bourdaries and limitations Wha is an Qunreasonable search,Oa
QompdledOself-incrimination, an GestablishmentOof religion? In the case of the
Second Amendment® the dispute is far more fundamental, going to the very
guestion of whether it has any meaningful existence. Here, the conflict has been
onebetween variants of two viewpoints:

(1) the Ondividud rightsOview,® which has two variants:

(@ TheGtandad modd,Owhich sees the Second Amendment as
guaanteeing a persond right on a par with other Bill of Rights
protections

(b)  What | have termed the hybridOview, which seesit as
guaanteeing an individud right, butlimited to private bearing
of arms suited for military or militiause;* and

(2) the Qzollective rightsOview which likewise has two variants:

(@ Thetraditiond Qollective rightsOapproach, which sees the
Amendment as protecting only a State interest in an organized
militia, i.e., Nationd Guard units; °> and

" Assodiate Professor of History, Ohio State University.

" Attorney. J.D., University of Arizong 1975

112 Papers of James Madison 272 (Robet A. Ruttland & Charles F. Hobson, eds 1977)

2 O\ well regulated militia, being necessary to the security of a free State, theright of the people
to keep and bear arms shdl notbeinfringed.OThe Amendment@ text is also foundin avariation
with three commas. David T. Hardy, Armed Citizens Citizen Armies. Toward a Jurisprudence of
the Second Amendnent, 9 Harv. J. of L. & Pub. Pol. 559 560n.8 (1986)

%1d. at 56061 (1986)

*1d. at 618.This derives from State decisionsof the 19" century, largely involving banson
nonfirearms such as thebowie knife and brass knudles. See, e.g., Andrews v. Siate, 50 Tenn. (3
Heisk.) 165(1871) English v. State, 35 Tex. 473(1872) Fifev. Stte, 31 Ark. 455(1876.
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(b)  What theFifth Circuit has termed the Gophisticated Ocollective
rights approach, which sees it as protecting individud activity
butonly if directly linked to organized militia missions®

Asthefirst view treats the Second Amendment as a meaningful restriction on
legislative action, while the secondtreats it as fundamentally meaningless,” the
conflict is absolute.

Thehistory of the undestanding of the American rightto arms has followed
an unusud course, in which the advantage swayed back and forth between thetwo
schools of thought At its outset, the existence of an individud right was taken for
granted, by courts,® commentators,’ and the general pubiic’® throughoutthe 18"
and 19" centuries. The collective rights view was first enundated, by a State court,
in 1905 In 1939,the United States Supreme Court declined to accept that
approach in United Sttesv. Miller;** soonthereafter, however, two Circuits read
Miller either as endoising the collective rights approach™ or as setting only a

® The Ninth Circuit has carried this view to its logical consquence, holding tha noindividua
has standing to assert a Second Amendment violation, since it isaright of States only. Hickman
v. Block, 81 F.3d 98 (9th Cir. 1996.

® United States v. Emerson, 270F.3d 203,219,226 (2001)cert. denied, 122S.Ct. 2362(2002)
" See Glenn H. Reynolds & Dondd Kates, The Second Amendnent and Sates Rights: A Thought
Expeiment, 36 Wm. & Mary L. Rev. 1737(1995)

8 Se Bliss v. Commonwvealth, 12 Ky 90(1822) Sttev. Reid, 1 Ala. 612(1840) Dred Smtt v.
Sanbrd, 60 U.S. 393,420(1856) See generally text accompanying notes 189-194,infra.

¥ See discussioninfra notes 143160, and accompanying text.

19 For the most exhaustive discussion of the pulic perception over this peiod, see David B.
Kopd, The Second Amendnent in the Nineteenth Century, Brigham YoungUniv. L. Rev. 1362,
1397108,143543,14681505(1998)

1 City of Sainav. Blaksley, 72 Kan. 230(1905) An early mention of the approach occurred in a
conaurrence in State v. Buzzard, 4 Ark. 18, 30-32 (1842)(Dickinson, J., conaurring).

12307U.S. 174(1939. Thefirearm at issuein Miller was a sawed off shotgun. After noting that
therightto arms mug be condrued with aview to the militia purpose (with the militia described
in colonial terms as the armed community), the Court declined to take judicial notice that such a
firearm was suitable for militiause, and remanded. 307 U.S. at 178 This places Miller in the
hybnd individud rights camp: an individud may assert theright, butit does not cover weapons
suited for brawls rather than militiause. See United Statesv. Emerson, 270F.3d at 224-26. The
collective rights approach was briefed by thegovenment, asits primary postion, butwas not
adopied by the Court. BrannonDenning, Can this Simple Cite be Truged?: Lower Court
Interpretations of United Statesv. Miller andthe Second Amendnent, 26 Cumb. L. Rev. 961,
97475 (1996.

13 Se United Sttesv. Tot, 131F.2d 261 (3d Cir. 1942) rev@ on other grounds319U.S. 463
(1943)



threshold test that permitted them to go farther and accept such an approach.*
Mos of the remaining Circuits followed,™ and this reading of Miller became a
matter of Qeceived wisdomOto the point where some decisionssuggest the
authors had notbothered to read Miller before interpreting it.*®

Even as late as theearly 1960s Supreme Court Justices and an article
selected by the American Bar Founddion as thewinne of its Conditutiond
Law Essay competition were willing to acknowledgethe essentialy
individud naure of theright protected by the Second Amendment, buttha
changed by theend of the 1960<£. It isfair to say tha by the 1970sthe
collective or states' rights theory had won the day with mog jurists and legd
and lay commentators who opined ontheissueE Throughoutthe 1970sand
1980s expressed opinion on the pat of the elite bar, the bench and thelegd
academy was firmly onthe side of those who denied the existence of an
individud rightto arms.*

Thetidewas, however, changing once again. When first | published onthe
subject in 197428 there were but a few scholarly treatments in print, and noneof
any particular depth.’® Over the next decade, scholarship in thefield expanded,
largdy as aresult of the efforts of Stephen Halbrook, the late David Caplan, and
Joyce Malcolm.? In 1983,Don Kates published a lengthy breakthrough article in

14 Se Cases v. United States, 131 F.2d 916(1% Cir. 1942)cert. denied sub nom Velazjuez v.
United States, 319U.S. 770(1943)

> S, e.g., United Sates v. Johnon, 497 F.2d 548 (4th Cir., 1974; United Sttes. v. Warin,
530F.2d 103(6" Cir. 1976, cert. denied, 426 U.S. 948(1976) Quilici v. Morton Grove, 695
F.2d 261 (7th Cir. 1982) cert. denied 464 U.S. 863 (1983)

16 A congicuousexample is Hickman v. Block, 81 F.3d 98 (9™ Cir. 1996) in which the Ninth
Circuit, in purporting to apply Miller, describes Miller as having been convicted and the
Supreme Court as having uphdd theconviction. 81 F.3dat 101 In fact, Miller had secured a
dismissal of hisindictment, and the Supreme Court reversed and remanded.

" Eugene Volokh, Robat J. Cottrol, Sanford Levinson, L.A. Powe, Jr., and Glenn Harlan
Reynolds The Second Amendmrent as Teaching Tool in Conditutional Law Classes, 48 J. of
Legd Education’591,606 (1998

18 David Hardy & John Stompoly, Of Arms andtheLaw, 51 Chi-Kent L. Rev. 62 (1974)

9 Se Robet Sprecher, TheLos Amendrrent, 51 A.B.A. J. 554557 (June 1965) Jonahan
Weiss, A Reply to Adwocates of Gun-Control Law, 52 J. of Urb. Law 557-589(1974) John
Levin, TheRRight to Bear Arms. The Developrrent of the American Experience, 48 Chi.-Kent L.
Rev. 148167(1971)

2 See, e.g., Joyce Lee Macolm, TheRight of the People to Keep and Bear Arms. The Common
Law Tradition, 10 HastingsCond. L.Q. 285314(1983) David I. Caplan, Restoring the
Balana: The Seeond Amendmrent Revisited, 5 Fordham L.J. 31(1976) Stephen P. Halbrook, To
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the Michigan Law Review.?* Thereafter scholarly treatment of theindividud rights
approach grew exponantially.” By the 1990s theindividud rights approach had
the endorsement of themajor namesin conditutiond law BWilliam van Alstyne®
Sanford Levinson,?* Akhil Amar,? Leonad Levy® and Laurence Tribe®

It is probably nottoo much to say that by the 1990sthe collective rights
view had become intellectudly untenable. While judicial acceptance of this trend
was still largely withhdd, the Fifth Circuit, in United States v. Emersorn® did take
theindividud rights approach, creating a deep split amongthe circuits tha stands
to this day.?

Now into thefray comes Prof. Saul Comel@ book, A Well Regulated
Militia: Founding Fathers andthe Origins of Gun Control in America.
[Hereinatter AWRMQ* AWRM rejects the collective rights view, but also rejects
abroad reading of theindividud rights approach.®! It advocates what it terms a
Qivic rightsOapproach, emphasizing the militia-rel atedness of theindividud right
to arms. It distinguishes this form of individud rightfrom an individud right to

Keep andBear Ther Private Arms. The Adogion of the Second Amendrrent, 17871791, 10 N.
Ky. L. Rev. 13(1982)

2! Don Kates, HandgunProhibition andthe Origina Meaning of the Second Amendnent, 82
Mich. L. Rev. 204(1983.

2 See, e.g., Stephen P. Halbrook, Tha Every Man Be Armed: The Evolution of a Conditutiond
Right (2d Ed. 1994) Joyce Lee Malcolm, To Keep and Bear Arms. The Originsof an Anglo-
American Right (1994; Robat Cottrol & Raymond Diamond, The Fifth Auxiliary Right, 104
YalelL.J 995(1995) Robet Cottrol & RaymondDiamond, The Second Amendment: Toward an
Afro-Americanist Reconsderation, 80 Georgetown L.J. 309(1991) David Kopd, It Isn't About
Duck Hunting: TheBritish Originsof theRightto Arms, 93 Mich. L. Rev. 13351362(1995)
Nelson Lund, The Second Amendnrent, Political Liberty, andthe Rightto Sdf-Preservation, 39
Ala L. Rev. 103-130(1987) Nicholas John®n, Beyondthe Second Amendnent: An Individual
Rightto Arms Viewed Throughthe Ninth Amendnent, 24 RutgersL.J. 1 (1992)

2 William Van Alstyne, The Seond Amendrmrent and the Personal Right to Arms, 43 DukeL.J.
1236(1994)

24 Sanford Levinson, TheEmbarrassing Second Amendnent, 99 Yae L.J. 637-659(1989.

% Akhil Reed Amar, TheBill of Rights 50-55, 137,216-218,264-66 (1998)

%6 |eonad Levy, Originsof theBill of Rights 133-49 (1999)

2" Laurence Tribe, American Conditutiond Law 897 (3d ed. 2000).

%8 United Sttesv. Emerson, 270F.3d 203 (5th Cir. 2001) accord United Statesv. Darrington,
351F.3d632(5th Cir. 2003; United States v. Henry, 288F.3d 657 (5th Cir. 2002)

% See Silveira v. Lockyer, 312F.3d 1052(9th Cir. 2002). The Ninth Circuit isitself divided on
theissue See Siveirav. Lockyer, 328F.3d 567 (9th Cir. 2003)(denia of rehearing en bang over
four dissents); Nordykev. King, 364 F.3d 1025(9th Cir. 2004)(denia of rehearingen bang also
with dissents). See also United Satesv. Hale, 978F.2d 1016 1021(8th Cir. 1992)(Beam, J.,
conaurring).

%0(2006)

L AWRM at 1-3.



arms based onindividud self-defense Bwhich, it asserts, evolved out of
abolitionist writings of the 1840sand 1850s*

AWRM seems uncertain as to the practical ramificationstha would follow
acceptance of its view. At onepoint it argues tha since militia duties were subject
to regulation, so would be any rightto arms: Qhe origina civic conoeption of the
Second Amendment emphasizes tha there can be norightto bear arms without
extensve regulation 0* Elsewhere, AWRM phrasesits condusion in wha are
virtudly collective-right (or perhgps hybrid-individud right) terms Bthe purpose
of the Second Amendment was to guaantee that Qitizenswould be able to keep
and bear those arms needed to participae in awell-regulated militia G*

Professor ComndI@ work is, it must besaid, an excellent read, and contains
some interesting revelationstha have escape earlier authors Bnotall limited to the
rightto arms per se. A prominent example isits treatment of the evolution of the
American legd standad for self-defense, shifting from the common law standad
of actua necessity to warding off lethd attack, to the present standad of
reasonable bdief of that necessity.*® Another interesting revelation takes the form
of adetailed outline of the Grant Administration®@legd tactics when it set outto
prosecute the Ku Klux Klan unde the 14" Amendment and the Enforcement Act
(the Grant Administration thouglt prosecutionsof local officials for disarmaments
of blacks were sure winnas).* Y et another gem involves discovering and
doaumenting therole a 1915Harvard Law Review article played in promoting the
collectiverights view, liftingit from its originsin a 1905Kansas case into a
dodrinetha found broader judicia acceptance.*” Not to mention AWRM®G

% AWRM at 152.

®1d.at 213.

*1d. at 2.

%d. at 110-16. How juries applied thelaw is a different question. One study of medieval
verdicts suggests tha juries foundself-defense if there was any conceivable groundfor it, and
quite often when there was none Thomes A. Green, The Jury andthe English Law of Homicide
1200160Q 74 Mich. L. Rev. 413 427, 42930(1976). In some peiods as much as 5% of
homicide prosecutionsendd in self-defense rulings. 1d. at 430 The common law also
recognized a broad privilegeto use deadly force agang crimind intrude's, whether or notthey
posd athreat. See David |. Caplan & Sue Wimmershoff-Caplan, Pogmode nism andthe Modd
Penal Codev. the Fourth, Fifth, and Fourteenth AmendmentsN andthe Castle Privacy Dodrine
in the Twenty-First Century, 73UMKC L. Rev. 1082, 1084-86 (2009.

%1d. at 179-86.

% 1d. at 198203.



discussion of pog-Civil War efforts to create black militias,® which has received
scant attention in recent decades.®

Aslegd history, however, AWRM has ashortcoming, and it goes to its core.
AWRM does not proveits thesis, because it gives only a partial, selective, and
often unreliable accountof the development of the American rightto arms. Aswill
bedetailed infra, early Americans agreed tha they had arightto arms, butin
discussing tha right, gave different understandingsof its purposes and value
Many saw it as enabling afundamental naural right of self-defense, some saw it as
enabling a militia system, and some saw it as ensuring an armed citizenry that
(whether enrolled in militia units or not) would serve as a counerbaance to
govenment abuses. Therelative baance of these views follows atimeline. Prior to
the Revolution, natural rights and self-defense hdd overwhdmingly domnated the
conveasation. From 1775to the framing of the Congitution, when conflict and
state-building were theissues of theday, natural rights, militia, and armed people
were all in play. By theframing of the Bill of Rights, and in the following decades,
natural right and self-defense returned to dominance.

AWRM portrays this historical backgroundas uni-dimensond. It sets out
with its conduson b almog all early Americansbefore saw theright as militia-
centric (at least until the Abolitionists came uponthe scene) Band then isforced to
make the historical evidence fit.

Often it isa hard fit. At onepoint, thereader is informed that GPenngylvania
inits Declaration of Rights E  affirmed that Ghe people have arightto bear arms
for the defense of themselves and the state,@and on the next page assured that
(Noneof the early state conditutionsadopied language protecting an individud
rightto keep or carry arms for persond self defense.3° References to theright as
derived from a naural right of self-defense are simply omitted where they arein
irrecondlable conflict with the desired conduson, and recast where the conflict
seems explicable. In the process, AWRM too often pudhes the historical record,
down to making an authority militia-centric by omitting what he said aboutthe
Second Amendment and subdituting wha he said aboutArticle | militia clause.

Before detailing AWRMG@ difficulties, | would renew an observation | have
previoudy made there isreally no basis for assuming tha the Second Amendment
had a single objective, for assuming tha it must have been meant to protect the
militia as a system or to protect an individual rightto arms.*! It has two clauses,

®1d.at 17578.

% For earlier treatment of the subject, see Otis A. Singletary, Negro Militia and Recongruction
(1963) Peter Camegjo, Racism, Revolution, Reaction 1861-1877(1976)

“© AWRM at 16, 17.

“! David T. Hardy, The Second Amendnent and the Historiographyof the Bill of Rights, 4 J. of
Law & Pal. 1(1987%.



after all. Isit likely that the First Congress, when it cut Madison® proposal for the
amendment from 46 to 24 words, would have left in aten or afourteen word
redundancy? Would it even have retained a preface, given that it struck Madison®
preface to freedomof the press,* unless the prefatory and subgantial clauses were
seen as indegpendent provisos?

Indeed, an inquiry into thelanguage chosen for arms/militia guaantees over
theperiod 17761787showed tha the choice origindly was seen as either/or, with
Classical Republican drafters, strongly focused on creating a stable republic,
memorializing the militia, and proto-Jeffersonians, more concerned with individud
rights, guaanteeing individud rights to arms. Only in the Virginia ratifying
convention of 1783 did thetwo groupsunite, and agree to recognize both the
importance of the militia andtheright of the people to arms.® It is thuscritical to
recognize tha evidence tha some Framers spokeof any onepurpose is not proof
tha no other pumpose was intended.

In this aspect, both individud rights and collective rights scholars were both
patially mistaken, and both patially correct. To make ther cases, each was driven
to assume tha the Framers who spokeof the other view were simply being
imprecise or inaticulate. Neither consdered the possibility tha when Virginia
praised the militia, and Penngylvania guaranteed aright to bear arms of defense of
oneself and the state, each meant exactly what they said: they were speaking of
somewha different things

AWRM marks a break away from the simple Qollective rights onlyOand
Ondividud rights onlyOdichotomy. At the same time, it tendsto fall into a
variation of it, advocating wha we might term a Qivic right onlyOview, and
overlooking thefact tha many Framers and thar contemporaries did view theright
to arms asrelated to persond self-defense.

Moreover, acloser look at the historical evidence indicates that even Qivic
rightOFramers are divisible into two classes. Thefirst indesd looked to the militia
system as a guaantee of freedom The second spoke of general armament of the
people as the primary guaantee.** AWRM, in ddineating its concept of acivic
rightto arms, confutes thetwo. It defines Q@ivic rightOin terms of thefirst, militia-
centric, viewpoint.* But in arguing for this condusion, it indudes evidence

*1d. at 59, n. 261

®\d.at 52.

* Joyce Lee Malcolm, Book Review: That Every Man Be Armed, 54 Geo. Washington L. Rev.
452,455(1986)(Orhe Second Amendment reflects traditiond English attitudes toward these
three distinct, but intertwined issues: theright of an individud to protect hislife, thechdlengeto
the government of an armed citizenry, and the preference for amilitiaover astanding army.Q

* See, eg, AWRM at 14 (Crhis andent right was not exercised by individuds acting
unilaterally or inisolation, butrather required tha citizensact together in concert as part of a
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relating to thelatter view. Thus when Noah Webster wrote that Before a standing
army can rule, the people mug be disarmed; as they are in amos every kingdom
of Europedand tha the proposed Conditution was no peril to liberty since Qhe
whole body of the people are armedEO™ AWRM assures us he meant this as
praise of the militia system.”” But Webster never mentioned the militia systemin
his pamphlet Dhis references were to widespread private arms ownership.

Thedifference is a material one Part of AWRM®@ argument is that if the
rightto armsis purely militia-related, then fairly extensve government controls
would be permissible. If, onthe other hand, the Framers saw theright as
guaanteeing tha an armed popuace would keep the government in check, we
mightturn a much more skeptical eye toward assertionsof goveanmental power.
Thedistinction between the militia-centric viewpoint, and onevaluing an armed
people, thusgoes to the very heart of AWRMG practical utility as alegd history.

These are aspects of amore fundamental problem in AWRM@ andysis.
Dive bomber pilots longago discovered the dange's of Qarget fixation,Oin which
the pilot became so focused uponhis target tha he noticed nothing else Binduding
the approaching ground. AWRM displays an andogousfixation. It seems at times
asif AWRM began with adognetic bdief tha any intelligent Framer mug have
Qivic right onlyOin mind; thusany writings which seem to vary fromthis either
(@) had civic rightin mind but neglected to mentionit or (b) can be disregarded
because the author was a dunce who failed to grasp wha he should have been
saying.

Thuswhen Massachustts in 1780guaanteed a rightto keep and bear arms
Qor the common defense, OAWRM sees this as a critical development, Qinking a
rightto keep arms with the obligation to bear them for the common defense,(J° yet
when theFirst U.S. Senae voted down a similar addition to the Second
Amendment,*® AWRM sees it as a matter of little consequence. *°

The Penngylvania minority at its ratifying convention demanded a guarantee
of avery broad right to arms, tha Qhe people have arightto bear arms for the

well-regulated militiaQ; id. at 41 (dominant early modd of right Qied the exercise of this right
to participaionin themilitiaQ But seeid. at 2 (origind undestanding was Gacivic right that
guaanteed that citizenswould be able to keep and bear those arms needed to meet ther legd
obligation to participate in awell-regulated militiaQ. Thefirst two formulationsapproach the
collective right theory; thethird greatly resembles the hybrid individud right view.

“6 Noah Webger, An Examinaioninto the Leading Prindples of the Federal Conditution
Proposd by theLate Convention Held At Philaddphia43 (1787).

" AWRM at 47.

“® AWRM at 24.

9 Joumd of the First Session of the Senate 77 (1820.

% AWRM at 62.



defense of themselves and their own State, or of the United States, or for the
pumpose of killing game E " AWRM sees theindusion of huning as the produd
of Glapdash draftsmanship.3? Y et when the New Hampshire ratifiers called for a
guaantee that "Congress shdl never disarm any Citizen except such as are or have
been in Actud Rebdlion(3® AWRM treats the omission of huning as proof the
convention must have been thinking of arms for militia purposes only: QHad New
Hampshire soughtsuch a persond right, the state could easily have followed the
modd proposed by the Penngylvania dissent and induded a provision on
huning &* At times we are | eft to wonde what an 18" century American could
have written, said, or dong that AWRM would not read as suppot of a @ivic right
onlyOapproach >

At other points AWRM donsblinde's when it encounters evidence of non
militiaintent. Previousauthors have noted four great lega commentators of the
18" and 19" centuries who discussed the American right to arms: St. George
Tucker, William Rawle, Joseph Story, and Thomes Cooley.”® Tucker and Rawle
discussed therightto arms as purely individud; Cooley saw it as militia-related but
repudiated the claim that it had any limitation to militia duty. Only Story discussed
therightto arms purely as militia-related.

This presents a seriousproblem for AWRM@ thesis, and to deal with it
AWRM becomes quite disingenuous It omits Rawle and Cooley entirely. It praises
Tucker butinexplicably omits his discussion of the Second Amendnment, and
quoks only from his discussion of Article |@ militia clause, which predictably
deals with Bthe militia. >’

Part | of this review will examine AWRMG® treatment of therightto arms
unde the Second Amendment, which exhibits a tendency to stress militia-rel ated
writings to play down other evidence, and to overlook subtle differencesin the
treatment of rights to arms. Part |1 will examineits treatment of the commentators
and caselaw in the early Repubilic, in which it shows more seriousflaws, down to
omitting data which is incongstent with its thesis, and describing as the majority

L JohnB. McMaster & Frederick D. Stone Penngylvania and the Federal Conditution 1787
1788,at 462 (1888.

2 AWRM at 52.

%3 1 Bernard Schwartz, The Bill of Rights: A Documentary History 761 (1971).

> AWRM at 59.

% Asit is, thereis onething no 18" century American did, and it is the only measure which
would clearly prove AWRM®@ Qivic right onlyOtheme. Nonesaid anything approaching Qhis
rightto armsisintended for militia purpoges aloneO

* See, e.g., Stephen P. Halbrook, supra note 22, at 89-93, 169; David T. Hardy, Originsand
Development of the Second Amendment 80-85 (1986);, David B. Kopd, supra note 10 at 1372
79,138497, 1461 66.

% See notes 143158 and related text, infra.



view apasitiontha was in fact only accepted by asingle court. Part 11 will
examine AWRM@ andysis of the 14" Amendment, and Part IV will andyze the
role of AWRM@ thesis on conditutiond interpretation and on public policy.

l. AWRM @ Treatment of the Background of the Second Amendment.
A. A Problem of Missing Context

Mogt of AWRMG@ treatment of the early period of American law overlaps
efforts of prior authors, paticularly Stephen Halbrook, Don Kates, and David
Kopd.>® At this point in time, duplication is amost inevitable: after thirty years of
indugriousdigging, there are few nugges left to befoundand, as noted above
where they remain, AWRM does find them. Before examining its treatment of
sources from tha period, however, it is worthwhile to note the lack of an important
context.

AWRMG@ focusis uponthe development of the American rightto arms, and
it amog entirely omits treatment of the prior development of a British rightto
arms. Therights-consiousess of early America grew, of course, from the seed of
British conaepts, particularly those of the Whig theorists.> In 1789, Americansdid
notinvent fromthin air theideas of freedom of the press, freedomfrom general
warrants, rightsto jury trial, or arightto arms.

As Joyce Malcolm has extensvely doaumented,®® the British rightto arms
arosxe out of a populr reaction to arms confiscationsby the Stuat monachs, and
was enshrined in the 1689 Declaration of Rights, which recognized amongthe
Qantient and indubtable rightsOof Britons tha Othe subjects which are protestant
may have arms for their defense suitable to their conditionsand as allowed by
law.3"' The Parliamentary debates on the Declaration show Members complaining
of seizures of private arms, by militia officials, unde the 1662Militia Act,®” and
tha the House of Lords struck Gor the common defenseOfrom the end of the
provision.?® The English right, as recognized in the Declaration, had no militia

8 Atfirst glance, | thoughtAWRM had made a major discovery: James Madison had used Chear
armsQin drafting a bill regulating huning, i.e., in anon-military context. AWRM at 29. But
Stephen Halbrook had foundthis, too. See Stephen P. Halbrook, supra note 22, at 223n. 145.

%9 |d. at 28-34; David T. Hardy, supra note 2, at 584-87.

% Joyce Lee Malcolm, supra note 22

®1 2 Wm & Mary ch. 2 (1689)

%2 David T. Hardy, supra note 2 at 582-83. The 1662 Act authorized any Lord Lieutenant of the
militia, or any two of his deputies, to disarm anyonethey Qudgdd] dangerousto the peace of the
KingdomO14 Car. 2 ch.3 (1662)

% David T. Hardy, supra note 2 at 58283.
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orientation Bif anything, it had an anti-militia slant, denoundng the acts of militia
leaders, which had been authorized unde militia statutes. Indeed, oneBritish
military historian has complained, Orhe revised wording suggested only that it was
lawful to keep a blundebuss to repd burglars.(*

Blackstone® authoritative treatment of English law cited the Declaration and
classed its rightto arms as an auxiliary right® tha protected the subject agang a
day when thefailure of legd protectionsmade either resistance, or self defense,
essential Bin short, as a broad principle of self-defense, with no reference to militia
service:

THE fifth and last auxiliary right of the subject, that | shdl at present
mention, isthat of having arms for thar defence, suitable to their condition
and degree, and such as are allowed by law. Which is also declared by the
same statute 1 W. & M. st. 2. c. 2. andisindesd a public allowance, unde
duerestrictions of the natural right of resistance and self-preservation, when
the sanctionsof sodety and laws are foundinaufficient to restrain the
violence of oppression ®°

In this, Blackstoneharkensback to Thomas Hobbes, who had madetheright of
self-defense the oneindienable right, precisely because the subject had submitted
to the sovereign in exchangefor protection agang private violence: the subject
could not bargain away the onething he had received in the exchange®

AWRM virtudly omits the English experience, devoting but three sentences
to the Declaration®® Pand at that, quoing the relevant sentence only in part® --

% J. R. Western, The Engiish Militiain the Eighteenth Century 339(1965)
% Sir Willliam Blackstone Commentaries ontheLaw of England, Book 1, Ch. 1, available at
http://www.yal e.edulavweb/avalonblackstondbk1dl htm.
Blackstoneconsdered the abslute rights of Englishmen to be persond security, persond liberty,
and private propety. These were backed by Guuxiliary subordinae rights of the subject, which
serve prindpdly as bariers to protect and maintain inviolate thethree great and primary rights.O
Theauxiliary rights were the powers given Parliament, thelimitationsontheroyd prerogdive,
gge rightto seek judicial remedy, therightto petition, and therightto arms. Id.

Id.
®" Thomes Hobbes, The Leviathan 67, 82 (1651 :reprinted Prometheus Books1988) Blackstone
in turn, wrote that Gror whatever is doneby aman, to save either life or member, islooked upon
as doneuponthehighest necessity and compulsion." William Blackstone supra note 65, bookl,
ch. 1.
% AWRM at 12.
% AWRM states tha early colonists bdieved they had arightto Chave arms for ther defenses,O
based on the Declaration. It then quotes the Declaration proviso as Qhe subjects being protestant
may have arms for ther defense,Oomitting the Guitable to ther conditiongdprovisio Bwhich

11



before assuring thereader tha early Bogonians puta militia gloss upontherightto
arms by noting it was well-suited for defense of the community.” Of Blackstone
we are told little more than tha he mug have thoughtthe Declaration of Rights and
self defense were distinct, since hewrites of self-defense separately (whichis
nether correct Bhediscusses theright of self defense in the same chapter asthe
rightto arms B nor dispostive Bhediscusses the legd elements of self defense
elsewhere, but does the same with theimportance of the militia™) and that, since
Blackstonealso treated theright to petition as an auxiliary right, both rights must
be Gessentialy political.3” (We may note tha this implies theright of assodiation
is also Gessentially pdlitical Q. Blackstonea3 reference to Gelf-preservationQes the
purpose of therightgoes by thewayside

In shott, the Anglo-American concept of the right saw it as related to self-
defense, which in turn had two aspects: indvidud self-defense againg criminds,
and collective self-defense againg atyrannical government. Both were outgrowths
of afundamental rightto self-defense,” and both were, to Blackstone defenses
againg (ppression.3* By focusng only uponthe American experience, AWRM
overlooks its undepinningsas an auxiliary of self-defense.

A more careful attention to Blackstoneand to the British legd authorities
might have prevented some errors from creeping into AWRM. We are told, for
ingance, tha QJnde British law onecould nottravel armed , and the mere
possession of arms likely to provokea pubiic panic was also punishable. 3> In fact,
while there had been a 1328statute forbidding riding while armed,” it appears to
have been universally ignored, and when James Il prosecuted a palitical enemy for

emphasizes the persond nature of theright It then quotes Sam Adam@ discussion of Blackstone
AWRM at 12-14.

As| point outinfra, AdamsQdiscussion soundsas if it refers to political resistance, butit
actudly referred to individud defense agang street criminas who happened to beenlisted in the
British army.

" AWRM at 12-14.

! Blackstoneextensvely discusses self-defense as oneof the (prindiple absolute rights,Oin Book
I, chapter 1. Indeed it isthefirst aspect of persond security, whichin turn isthefirst right
discussed. Later in Book |, chapter 1 hediscusses therightto arms as an Gauxiliary right Ooneof
those meant to safeguad the absolute rights. He discusses the militia in Book 1, chapter 14, and
self-defense asa criminal defense in Book IV, chepter 14.

2 AWRM at 15.

3 See Dondd B. Kates, The Second Amendnent andthe |deology of Séf-Protection, 9 Cong.
Commentary 87 (1992.

*In Book IV, chapter 15, thecommentator notes that Gl kindsof crimes of a public nature, all
disturbances of the peace, all oppressions and other misdemeanors whasoeverOare indictable.
(Emphasis supplied).

> AWRM at 30.

’® Statute of Northampton, 2 Edw. 111, ¢.3.
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taking weaponsinto a church in 1687,King® Bench acquitted him, noting Ga
general connivance to gentlemen to ride armed for their security,Oand adding that
thelaw was only meant to forbid going armed with intent Qo terrify the King®
subjects.3’ Alongthe same lines, the power of authoiities to disarm those involved
in an GiffrayQis treated in AWRM asiif it were broad power, with the note a
huning party would not &n most circumstancesOconditute an affray.”® A
reference to Blackstone would have shown that an affray was Qhefighting of two
or more personsin some public place, to theterror of his Majesty's subjects,O
distinguished from ordinary assault by the causng of public terror, and fromriot
by the small nurber of individuds involved.”

B. AWRM @ Treatment of American Revolutionary Thought

If the English rightto arms had two aspects, self-defense againg criminds
and collective resistance agang tyranny, it is not surprising tha in the period
surroundng the American Revolution, thefocus of political writers and speakers
was largey uponthe second aspect. Genearal Gage had raided militia supplies at
Conaord, and Governor Dunmore had seized the gunpowder at Williamsburg, to
prevent organized resistance, notin hopes of freeing colonial burglars from
occupdiond hazards Antifederalists during theratification debaes would have
been laughal down if they had argued Congress might use its newfoundpowers to
protect street criminds,®® but could make headway with complaints aboutpowers
given Congress over themilitia® AWRM makes much of the comparative silence
of political speakers as to self-defense agang criminds, but viewed in historical
context this remains an undestandable omission, not a repudiation.

" Sir JohnKnight® Case, 87 Eng. Rep. 75,90 Eng. Rep. 330. (ConnivanceOtoday means
something alongthelines of congiracy. At thetime, it retained its Latin meaning, literally Qo
wink at.O

The career and prosecution of theirascible Sir John Knightis doaumented in Joyce L.
Malcolm, supra note 22, at 104-05. In atime of deep religiousdivisions Knightwas a uniter: he
managed to annoy both Catholics and Protestants.
® AWRM at 30.
" William Blackstone supra note 65, Book 4, chapter 11.
8 |ndeed, given the naure of commerce at thetime, it would have been hard to formulate an
argument tha the Conditution gave Congress a power to regulate arms making and possession.
Muskets were made by local gunsnithsand blacksmiths and Wickard v. Filbum, 317U.S. 111
(1942) wasfar in thefuture. The militia clauses, however, gave Congress the power to prescribe
militia organization, arms, and drill, and to call themilitiaout for specified purposes.
8 See Conditution of the United States, Art. |, a8, cl. 15-16, Art. 11, o2
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Nor are the historical actors entirely silent onthat topic, and here AWRM
seems to play down or recast their wordsto make them fit a Qzivic rights onlyO
mold.

1. Theearly colonistsOpublic writings

Sam Adams and his fellow Bogtonian writers, AWRM states, viewed the
rightto arms as a civic, militia, affair. Of AdamsOinvocation of Blackstone we are
told, Orhis andent right [of resistance and self-preservation] was not exercised by
individuds acting unilaterally or in isolation, but required tha citizens act togeher
in concert, as part of awell-regulated militia. &

The historical context of AdamsOwritingsis more complex. It must be
undestoodthat 18" century recruiting practices were directed at finding, nota few
goodmen, butalot of bad ones, and jails were a goodsource of recruits.

In 1768,several thousand British troopswere dispached to Bogon, where
they were quatered amongthe popuation. Thecity essentially experienced a
stunning increase in its popukbtion of street criminds; brawls, robbeies, and rapes
became a frequent occurrence. A British officer@ diary reflects the state of affairs:

Nothing remarkable but the drunkenness amongthe Soldiers, which is now
gotto avery great pitch; owingto the chespness of theliquoiE.

EE.

Last nightthere was a Riot in King Street, in consequence of an Officer
seen having been insulted by the Watchmen which has frequently hgppen'd,
as thos people suppo® fromtheir employment tha they may do it with
impunity; the contrary, however, they experiencd last night several Officers
drew their Swordsand E oneof the Watch lost a Nose, another a Thunb,
besides many others by the points of SwordsE.

EE.

[H]eard of some robbeies committed in the County, mog probably by
some of the Deserters, who will do more harm than good,as nothing but
Rascals go off; serve the Y ankysrightfor enticinn them away.®

Viewed in its entirety, AdamsOL769article is referring, to defense, not
agang theofficial acts of theredooats, but agang ther off-duty street crimindity:

8 AWRM at 14.

8 Thediary was reprinted in 39 Atlantic Monthly 393-96 (April 1877 andis available online at:
http://memory.loc.gov/cgi-bin/queay/r?ammem/ngps @field(DOCID+@Iit(ABK2934003999.
Thescannd text is unreliable; onemus resort to theimages. Spdlingsand abbreviationsare as
intheorigind.
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Ingances of thelicentiousand outrageousbehavior of the military
congervators of the peace still multiply upon us, some of which are of such
nature, and have been carried to such lengths as mug serve fully to evince
tha alate vote of thistown, calling uponits inhabitants to provide
themselves with arms for ther defense, was a measure as prudent as it was
legd: such violences are always to be apprehendad from military troops
when quatered in the body of a popubuscity; but more especially so, when
they are led to bdieve tha they are become necessary to awe a spirit of
rebdlion, injurioudy said to be existing therein. It is a natural rightwhich
the people have reserved to themselves, confirmed by the Bill of Rights, to
keep arms for their own defence; and as Mr. Blackstoneobserves, it isto be
made use of when the sanctionsof society and law are foundinsufficient to
restrain the violence of oppression

Asif to undescore Adam@ point, the next day® issue of the newspaper reported
tha two women had been attacked by soldiers, and that apodrider had been
assaulted by a par of officers.®® AWRM thuserrs by treating AdamsGinvocations
of Blackstoneas militia-related. Put in context, Adamsisnotin 1768calling upon
Bogoniansto rise upin political rebdlion agang theredcoas, but rather jugtifying
thar taking up arms in self-defense againg street criminas who hgppened to be
off-duty soldiers.

2. TheEarly State Declarationsof Rights.
I. Virginia, 1776

Thefirst part of the Second Amendment derives from an abbreviated form
of Virginia@® 1776 Declaration of Rights, which stressed the militia: "A well-
regulated militia, composed of the body of the people, trained to arms, is the
prope, natural, and safe defence of a free state.3°

This clearly fits a @ivic rightOor militia-centric approach, and it is not
surprising that AWRM extensvely discusses this proviso. AWRM also notes that
Thomes Jefferson unsuccessfully proposed an individud right DO No freeman

8 Oliver Dickerson, Bogon Unde Military Rule 79 (1936) see also Stephen P. Halbrook, supra
note 22, at 58.

% William S. Fidlds& David T. Hardy, The Third Amendnent andthe I ssue of Maintenanc of a
Standing Armies: a Legal History, 35Am. J. Legd Hist. 393 417(1991)

% Virginia Declaration of Rights, 213(1776) reprinted 7 Frands Thompe, Federal and State
Conditutions3814(1909)
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shdl ever be debared theuse of arms’ -- which helater revised by adding, or at
least congdering adding, Quithin his own landsor tenaments.3’ AWRM treats the
addition as a significant retreat, Geffectively eliminaing therightto carry arms.G®
An equdly likely explandion is tha the Virginia gentry were condantly tryingto
stop poaching of game on their own domeins, and QuseOof arms on othersOand
would have protected illegd hurting ®

But let usbreak away from Qollective right only,00ndividud right only,O
and Qivic right onlyOapproaches for amoment. What is mog significant of the
Virginia Declaration and of Jefferson@ failed proposl is that, taken togeher, they
illudrate that some early statesmen soughta guaantee of a broad individud right,
whereas others soughtto protect the militia as an inditution. In the gentry-
domnated politics of revolutionay Virginia, thelatter prevailed, and thar produd
would later become the modd for hdf, butonly hdf, of the Second Amendment.
Themodd for the other hdf came was notlongddayed.

ii. Penngylvania, 1776.

Thesecondhdf of the Amendment derives from a different political act by
wha were, in aliteral sense, radically different political actors. Penngylvania®3
conent to indgpendence had been secured by a dramatic political purge of the pro-
British merchant class and the anti-war Quakers.®® Thepolitical context thus
differed greatly fromthat of Virginia: Pennsylvania@® merchant gentry had been
overthrown.

Penngylvania adopted a Declaration of Rights which John Adams described
as taken Glmogt verbaim from tha of Virginia 3" AA\ImostOis an important
qudifier, since the Penngylvanians made two relevant changes. First, they ddeted
the Virginia praise of the militia, and subdituted an individud rightto arms; Orhat
the people have arightto bear arms for the defence of themselves and the
stateE Q.

8 The phraseis bracketed, making it undear whether Jefferson origindly induded it, then
debaed takingit out, or later debated itsinduson. 1 Papers of Thomes Jefferson 344 (J. Boyd,
ed. 1950)

% AWRM at 20.

% For Washington®@efforts agans poaching, see 37 Writingsof George Washington 194 (J.
Fitzparick, ed. 1940.

% David T. Hardy, supra note 41, at 36-38.

% John Adams, Diary and Autobiography 391 (L. H. Butterfield ed. 1964).

%2 penng/lvania Declaration of Rights. @12 (1776)reprinted in 5 Frands Thorpe, supra note 86,
at 3083.
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Second, they undescored the changeby inserting a preamble. The Virginia
Declaration of RightsCYirst clause, essentially a preamble, had mentioned the
retention of certain rights Benjoyment of life, liberty, and propaty, and pursuit of
(happiness and safety.(° To thelist the Pennsylvanians added Genjoying and
defending life and liberty, acquiring, possessing and protecting property EO®*
Mefending lifeOand (orotecting propertyOhave clearly individud, non-militia,
connottions

The combination of the preamble and aright to arms for self-defense would
seem fairly convincdng evidence tha the Penngylvania ddegates were concerned
with persond use of arms, and specifically for self-defense. If they had been
concerned solely with themilitia, they could have retained the Virginia language,
as they did with other rights.

AWRM, however, does its best to explain how the Penngylvaniansreally
were thinking aboutthe militia, not aboutself-defense, even as they wrote about
self-defense and clipped out reference to the militia.

AWRM notes tha thirteen years before, Penngylvania had experienced the
Paxton Boy® Uprising, in which a group of frontiersmen massacred a score of
Conestogalndians. AWRM points out tha onepamphlet defending ther actions
had referred to thelack of amilitialaw and used wording that Canticipated the
language eventudly induded by the Pennsylvaniansin thar Declaration of
Rights.3° AWRM condudes tha the Pennsylvanians must have meant to
safeguad the militia as an inditution when they used the same term: Orhe
languaye eventudly incorporated into the Penngylvania Declaration of Rights
reflected this bitter struggle over public safety, and had little to do with public
concern over an individud rightto keep arms for self-protection &°

An examination of the pamphlet does little to suggest that its authorsO
languaye was appropriated by the Penngylvania ddegaes. Therelevant pat
complains of theindifference of the state legislature:

When we applied to the Government for Relief, thefar greater pat of the
Assembly were Quakers, some of whommade light of our Sufferingsand
plead Conscience, so tha they could neither take Armsin Defense of
themselves or thar County, norform aMilitiaLaw to obligetheinhabitants

% Virginia Declaration of Rights, ©1 (1776) reprinted 7 Frands Thorpe, supra note 86 at 3814.
% Penng/lvania Declaration of Rights., preamble (1776)reprinted in 5 Frandis Thorpe supra
note 86, at 3083.

% AWRM at 21.

®1d. at 22
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to arms, nor even grant the King any money to enable hisloyd Subjectsin
the Province to reduce the common Enemy.?’

The occurrence of efense of themselves or their CountyOin the midst of a rather
obzcure® 1764 discussion of Quaker bdiefsis not much evidence tha the 1776
convention® Qhe people have arightto bear arms for the defence of themselves
and the stateO was based on borrowed language, or that the 1776authors had the
Paxton Boysin mind when they wrote. Moreover, the pamphleteer draws a
distinction between the Quakers not taking up arms themselves, ther failure to
enact amilitialaw, and (in a part omitted by AWRM) ther refusal to send money
to hdp thefrontiersmen defend themselves. The complaint is tha they would
nether take up arms voluntarily, nor form a mandaory militia, nor hdp individuds
defend themselves (absent a mandaory militia system).

iii. Massachusetts, 1780

The Massachusetts Declaration of Rights was based on the Penngylvania
modd, with two changes. First, it added (keepOarms, to the right to (bearOthem,
and secondit added Gor the common defenseOat the end: Orhe people have aright
to keep and bear arms for the common defense.(3° Thefirst addition broadened the
right, the secondrestricted it. Therestriction is congstent with its principd
drafter@® fear of mob rule.'®

AWRM notes tha the Gor the common defenseOlanguage met oppostionin
town assemblies, where fears were expressed tha it might allow enactment of laws
requiring public storage of arms, but that these protests did notlead to achangein
thelanguaye '™ Again, this suggests tha there was no single conception of the
rightto arms at the time. The MassachusettsQdrafters may have had a militia-

" The Apdogy of the Paxton Volunteers addressed to the candid & impartial World, in The
Paxton Papers 185,187 (JohnR. Dunba, ed. 1957. AWRM quots the passage but omits Ghor
even grant the King any money to enable hisloyd Subjectsin the Province to reduce the
common Enemy.OAWRM at 21.

% The moden editor notes tha his copy was foundin the Historical Sodiety of Penngy/lvania,
with worn and water-damaged pages. Id. at 185n. 1. Thefrequent mis-spdlings(down to
QPinng/lvanial) seem suggestive it was not a product of askilled Philadd phia press.

% Mass. Cong., pt. |, art. XVII, reprinted in 3 F. Thorpe, supra note 86, at 1892

190 30hn Adams would later write tha CTo suppo€ arms in the handsof citizens, to beused at
individud discretion, except in cases of private self-defense, or by patial orders of town,
counies, or districts of astate, isto demolish every congitutionEOQ 6 Works of John Adams,
Second Presdent of theU.S. 197 (Charles Adams ed. 1851) It is noteworthy that even Adams
listed both self-defense and militiafundionsas proper objects of therightto arms.

100 AWRM at 24-25.
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centric view of theright, butthe town assemblies had a broader view. The
difference is all the more important since the First Senate, nineyears later,
conddered amotion to insert Gor the common defenseQin the Second Amendment
Pand voted it down.'*

In its conduson for this segment, AWRM again drifts toward an all too
narrow Giingle purpose onlyOview of therightto arms. We are told that the Qivic
conceptionCof theright to arms, related to militia service, was the Qlominant
moddOof the period.!® Thisis probably notinaccurate: if we class the Virginia
modd as quite civic, the Penngylvania oneas quite individud, and the
M assachustts oneas somewhere in between, but tending more toward thecivic
conaept. thecivic concept would have a modest advantage. A fuller comparison
would show the vote-countswaying back and forth over this period.** But the
critical congderationis tha different groups of Americanswere taking two
different approaches, and decades later the First Congress would have to satisfy
two condituendes.

C. AWRMG®G Treatment of the Constitution and the Ratifying
Debates.

Following the end of the Revolution, it became appaent tha the Articles of
Confederation conferred too little power upon the naiond establishment, and the
Continental Congress authorized a convention to draft amendments to the Articles.
When the convention decided ingead to propos an entirely new Conditution,
members of the State conventionscalled to ratify the proposal quickly divided into
what would later become known as thefederalist and antifederalist camps. The
first ratificationswere obtained before the antifederalists could muster much
suppot, but oppostion organized quickly thereafter.

The antifederalists soonfoundawinning argument in the document@ lack of
abill of rights. Some went beyond mere criticism, and advanced ther own
proposls for such an addition, thusleaving us with rather specific ideas of what
each person or bodydesired. The great majority of these apper focused onan
individud rightto arms for individual purposes, with theremainde invoking both

192 S note 130infra, and accompanying text.

103 AWRM at 41.

194 \Which view had the numerical supeiority would depend upontheyear chosen for the
compaison. Maryland (1779 followed the Virginiamodd, North Carolina(1776)tracked the
Massachusetts one while the Penngylvania modd was followed in Vermont (1777, Kentucky
(1792) Indiana(1816) Mississippi (1817) and Connecticut (1818) See generally Stephen P.
Halbrook, TheRightto Bear Armsin the First Siate Bills of Rights, 10 Vt. L. Rev. 255(1985;
David B. Kopd, supra note 10, at 1407,
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individud rights andcivic purposes. No proposl fromthis period gawe protection
of themilitia asthe sole purpose of arightto arms, andthe majority did not even
mention themilitia.

Here AWRM seems to give emphasis to the proposals which can berecast to
at least be congstent with a civic or militia concept, and to omit, or play down,
those where such recasting would be hopdess. We will take these in chronological
order.

Sanud Adans, Massachustts. Adams unsuccessfully proposed a bill of
rights that induded Qhat the said conditution be never condrued to infringethe
judt liberty of the press or therights of conscience; or to prevent the people of the
United States who are peaceable citizensfrom keeping their own armsE. ,Oan
individud reference.'® This would seem a clear indication that certain
antifederalists were pressing for an individud right, for individud purposes.
Althoughacknowledging Adams as a prominent antifederalist author,'® AWRM
makes no mention of his proposl.

The Pennsgylvania Minority Report. In Pennsylvania, antifederalists formed a
large minority of the ddegates, and proposed arightto arms. After the convention
ratified withouta bill of rights, the minority issued areport onthar demands
which was circulated in other States.'®” The Penngylvania minority called for:

That the people have arightto bear arms for the defense of themselves and
thar own State, or of the United States, or for the purpo<e of killing game;

and no law shdl be passed for disarming the people or any of them, unless
for crimes committed, or real dange of pubic injury fromindividudsg *®

The Penngylvania minority repotrt is as clear a statement of individud right
for individud purposes as could beimagined, and standsas a powerful objection to
a@ivic right onlyOapproach to theright to arms. AWRM acknowledges the
Pennsylvania proposal, buttreats it as inconsequential: it showed Glapdash
draftsmanship,Ono other proposals used (bear armsQin relation to nonmilitary

195 Debates and Proceedingsin the Convention of the Commonwealth of Massachusetts Held in
the Year 1788,at 86-87 (Boston 1856). Thejoumd of the convention shows AdamsOproposl
losngonavoice vote, id. at 87, while thesummary of thedebaes shows him withdrawingit. Id.
at 266.The compilers of therecord acknowedged tha it had errors dueto ther inexperience and
difficulty in hearing the proceedings Seeid., unpajinaed ONote to the First Edition of the
Debaes.O

106 AWRM at 45.

197 S David T. Hardy, supra note 41 at 44-46.

198 johnB. McMaster & Frederick D. Stone Penng/lvania and the Federal Conditution 1787
1788, at 462(1888.
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usages (athoughAWRM acknowedges, earlier, tha James Madison himself did
s0'®), and thefederalists did notrespondto the relevant passages.''° But a critique
of the Minority@ drafting skill is nota disproof that a growing number of
antifederalists (here, over athird of the convention) wanted to see a guaantee of an
individud rightfor individud purposes, and that a @ivic rights onlyOexplanation
Isinadequde.

The New Hanpshire Majority. New Hampshire gave the Conditution the
ninth ratification it needed before it boundthe States already signaory to it. In this
convention the proponents of a bill of rights achieved a majority, and Federalists
foundthey could live with such a proposl -- so longas it was not a condition of
ratification. Its ratification thushas a certain uniqgueimportance. The New
Hampshire convention called for a guaantee tha "Congress shdl never disarm any
Citizen except such as are or have been in Actud RebdlionG' agan aclearly
individud right (down to an exception for individuds in rebdlion), thistime
demanded by a majority of aratifying convention.

AWRM omits the New Hampshire proposal fromits discussion of the
ratifying convention( proposils, then mentionsit, in passing, while discussing
Madison® later drafting of the Bill of Rights. There, AWRM assures us that since
New Hampshire did not mention huning, Qhe primary purpose was federalism,
notarightto protect the use of gunsfor private puposes.G*? Appaently, any
Framer or convention which did not mention a conditutiond rightto hurt isto be
classed as a proponent of the Qivic rights onlyOapproach. Oneis left wondeing
what is undear about"Congress shdl never disarm any Citizen except such as are
or have been in Actud RebdlionO

Virginia. Virginia® convention followed the New Hampshire approach, and
ratified with arequest for abill of rights. When it came to theissue of arms, the
drafters made a conaeptud breakthrough.There was no need to choos between
satisfying those who wanted to secure the militia, and those who wanted to
guaantee an individud rightto arms: they could placate both. Going back to the
State declarationsof rights the Virginians

a  Began with the Pennsylvania/Massachusetts State conditutionsO
declaration of a Qight of the people;O

109 AWRM at 29. See also United Statesv. Emerson, 270F.3d at 231

1O AWRM. at 52.Yet AWRM itself acknowledges that Federalists were notresponding to the
lack of abill of rights at this point smply because they were winning; the respons came when
thar cause appeared to beboggng down in Virginiaand New York. Id. at 49.

111 Bernard Schwartz, supra note 53, at 761.

12 AWRM at 59.
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b. retained MasschusettsGaddition of arightto keep arms, but ddeted its
QGommon defenseOlimitation; then

C. Attached thar own Declaration of Rights referring to theimportance
of awell regulated militia.

In so doing, they recognized both the militia conaept and theindividud rights
conaept, and in the broadest terms used to date for each:

tha the people have therightto keep and bear arms; that a well regulated
militia, composed of the body of the people trained to arms, is the prope,
naural and safe defence of afree state ...

TheVirginialanguae standsas a prominent reminde that some Americans
wanted an individud rightfor individud purposes, and others wanted a protection
of themilitia as a system, and drafters of a bill of rights had to satisfy two schools
of thought George Mason® speech to the convention shows tha hewas reaching
outto both groups suggesting tha neglect of the militiawas a meansto a worse
end, disarmament of the people:

Forty years ago, when the resolution of endaving America was formed in
Great Britain, the British parliament was advised by an artful man, who was
govenor of Penngy/lvania, to disarm the people--tha was the best and most
effectud way to endave them--but that they should notdo it openly; butto
weaken them and let them sink gradudly, by totally disusng and neglecting
the militia.**

Paradoxically, while extengvely discussing the debates in the Virginia
Convention,” AWRM does not quote, nor paraphrase, thelanguaye that resulted.
We are simply assured that Call of the provisionssuggested by the Virginia
Convention focused on themilitia 3

New York. The New Y ork debates on ratification provide our fullest written
record relating to arms and themilitia. This was in goodpart because, asAWRM
notes, ™’ thefederalists realized they were now at a disadvantage, and were forced
to countrattack.

113 1 Bernard Schwartz, supra note 53, at 842.

114 David Robetson, Debates and Other Proceedingsof the Convention of Virginia270(2d ed.
Richmond 1805)

15 AWRM at 52-54.

1014, at 55

1T AWRM at 49.
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Themog noteworthy defense was, of course, the Federalist Papers, and
AWRM rightly gives these extensve treatment, albat onewith emphasisonacivic
rightunderstanding. Hamilton, in Federalist 29, indead criticizes reliance uponthe
genera militiawhich, he contends could never be sufficiently trained. QLittle more
can reasonably beaimed at, with respect to the people at large, than to have them
propaly armed and equipped EO™® How much insght this gives usinto theright
to arms is doubful. Hamilton® pumpose was to demondrate tha a standing army
was necessary, and the militiainaufficient, rather than to flesh outarightto arms
or to laud the militia.

The same cannotbe said of James Madison® Federalist 46. Madison indeed
discusses therightto arms in acivic context, althougha careful reading shows he
recognizes a distinction between civic in the sense of an organized militia, and
civic in the sense of an armed popukce.

Madison begins by calculating tha the new republic could not afford an
army of more than 30,000 men, who would be counerbdanced by 500000
militiamen. Here speaks in terms of an organized, State-officered militia system.
Then, however, he depicts the undelying safeguad as involving widespread
civilian armament, improved and made more powerful by organization of a militia:

Besides the advantageof beng armed, which the Americans possess over
the people of amog every other naion, the existence of subordinate
gowernments, to which the people are attached, and by which the militia
officers are appoited, forms a barier againg the enterprises of ambitionE

Madison later returnsto the theme, pointing out tha despite thar armies
European monachs Qare afraid to trust the people with arms.Olt is clear that Qhe
people with armsOrelates to widespread civilian arms ownership, because Madison
continues on to suggest that in the American context the militia system, and State
govenments, make this even more effective:

Andit is not certain, tha with this aid alonethey would not be able to shake
off their yokes. But were the people to possess the additiond advantages of
local govarnments chosen by themselves, E and of officers appointed out of
themilitia, by these govenments, and attached both to them andto the
militia, it may be affirmed with the greatest assurance, tha the throneof
every tyranny in Europewould be speedily overturned in spite of thelegions
which surroundit.™®

18 Alexande Hamilton, Federalist No. 29.
119 James Madison, Federalist No. 46 at 299 (J. Mentor, ed. 1961) (Emphasis supplied).
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Madison, in shot, is describing a @ivic purpose,Obut onewith adud basis:
tyranny might be prevented by an armed populace, buta militia organization will
rendea the protectionirondad. AWRM mentionsthis dudity, butin theend
assembles it into a single conaept: Orhe existence of awell-armed popuktion
organized into state militias guaranteed tha American would never succumb to
tyranny G%°

The Federalist Papers were notthe only component of the written debates.
Noah Webger, thefuture lexicographer, had earlier contributed his Examination
into the Leading Princples of the Federal Conditution. AWRM fairly quoies the
relevant passage

Before a standing army can rule, the people mus bedisarmed; asthey arein
amog every kingdan of Europe The supreme power in America cannot
enforce unjus laws by the sword; because the whole body of the people are
armed, and conditute aforce supaior to any bandsof regular troopstha can
be, on any pretence, raised in the United States.***

AWRM then, however, interprets this as militia-related: Ot was precisely because
themilitia was such a central ingitution in American life that Americanshad little
to fear from a standing army.3* Webster, however, said nothing of the militia
system; his references are to the universal armament of the American popuktion.
In short, throughout theratification period, discussionsof arightto arms
took theform either of (a) references to a purely individud right or its equivalent, a
mandde that Congtess never disarm ordinary individuds, or (b) references both to
theimportance of individud arms ownership and importance of the militia.
AWRM omits mog of thefirst, and recasts the secondinto pure militia-centric
references.

D. AWRMG®G Treatment of the Drafting and Congressional Passage
of the Bill of Rights.

AWRM quotes Madison® propos as introduced in the First Congress:

120 AWRM at 50.

121 AWRM at 47; Noah Webgter, An Examination into the Leading Prindiples of the Federal
Conditution Proposed by the Late Convention Held At Philaddphia43 (1787).

122 AWRM at 47.
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Theright of the people to keep and bear arms shdl notbeinfringed; awell
armed, and well regulated militia being the best security of afree county;
butno personreligioudy scrupulousof bearing arms, shdl be compdled to
rendg military servicein person.®

AWRM then notes tha the First House reversed the order of thearms and militia
clauses. This, AWRM contends (had enomousconditutiond significance, G**
since the militia clause was now a preface to therightto arms, and hence theright
to arms mug be condrued in light of it.

One mightequdly well make the opposte argument: therightto arms was
now the subgdantive guaantee, and recognition of the militia merely an
explanaory preface. A beter understanding Bgiven that the First House trimmed
out Madison® other prefatory clauses'® DBis tha, asin the First Amendment, each
clause had indgpendent significance. If the Virginians, Madison, or the First
Congress were conaerned only aboutthe militia, they would have stopped with OA
well regulated militia [is] necessary to the security of afree state.O

Of the actud proceedingsin the First Congress, we have sparse records.
There are reports of the House debates, butthese were compiled, decades later,
from newspaper reports of the proceedings.™*® The First Senate met in executive
session, but kept ajouma of motionsand votes.*”” AWRM correctly notes tha
reports of the House debates desl largely with Elbridge Gerry@ concerns aboutthe
militia, and conscientiousobjection, which seem to have been laughal off by the
remainde of the House."® We do have Madison® notes for his speech introdudng
the proposl, which suggests that he saw it as paraleling the English Declaration
of Rights and its individud guaantee (the notes, in a section devoted to the
inadequecies of the 1688Declaration, show Grms to protts,Opresumably meaning

123 AWRM at 60.

124 |d.

125 Freedomof the presslog his explanaion tha it was "oneof the great bulwarks of liberty":
and thefuture Ninth Amendment log the explanaion tha the express guarantees had been
inserted "either as actud limitationsof such powers, or asinserted merely for greater caution.” 1
Annds of Congress 451 (J. Gales ed. 1789) Prefatory and explanatory clauses were frequently
used in bill of rights of the period. See Eugene Volokh, The Commonplace Second Amendent,
73N.Y.U. L. Rev. 793(1988)

126 3 Bernard Schwartz, supra note 53, at 984.

12" David T. Hardy, supranote 2, at 611.

128 AWRM at 61. Gerry@ conaern tha the provision for contientiousobjectors mightlead to
citizensavoiding militia duty was met with thergjoinde that QMr. Jackson did not expect that
the people of the United States would all turn Quaker or Moravian.O1 Annds of Congress 750
(J. Gales, ed. 1834)
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tha it was inadeguae because it guaanteed only Protestant subjects therightto
arms.'®®). AWRM makes no mention of Madison® notes.

In First Senae, the Jouma does show a significantlegislative decision. A
motion was made to add Gor the common defenseOto the right to arms, and voted
down.”™ AWRM makes much of the Massachusetts decision to indudethis
languaye: it Gorged atightlink between the two [arms bearing and militia service].
A single conditutiond princple emerged, linking arightto keep arms with the
obligation to bear them for the common defense.G** The Senate( rejection of the
same proposal would, by AWRMG logic, suggest tha the First Congress meant to
ensure that thetwo were notlinked.

AWRM attempts to explain away the Senate vote, but the explanation
approaches theincomprehensble: if inserted into the Amendment, it might thave
provided unscrupulous leaders with a pretext for prohibiting the militia from
defending the states or localities from internd or externd threats.3** AWRM
makes no attempt to demondrate tha anyone, then or at anytime prior to the
publication of AWRM, saw thelanguaye as posng that threat. The insertion of
identical text in the Massachusetts Bill of Rights had engendered controversy Bbut
noton this theme, rather onthe bdief that it might give the government the power
to control private arms.*** Once again, avery large shoehom is used to make
individud rights evidence fit thecivic rights only congraint.***

Findly, we have the onecontemporary explanaion of the meaning of the
Second Amendment, an explanaion available both to Madison and to the First
Congress, and for which Madison thanked the author.*® Federalist writer Tench
Coxe, afriend of Madison, published in the Federal Gazette and Philaddphia
Evening Post a clause-by-cause explanaion of Madison@draft. He treated the
rightto arms as an individud right: since govanments and armies might be

129 See David T. Hardy supra note 2 at 608

130 Joumd of the First Session of the Senate 77 (1820).

BLAWRM at 24.

132 AWRM at 62. After much reflection, | believe theargument being madeis tha Gcommon
defenseOmight be read to be common to theentire United States. If so, thequestionis why no
such objection was raised to the Massachusetts Declaration and, indeed, why no contemporary b
indesd, no oneprior to the publication of AWRM B made such an objection to Gor the common
defenseOlanguayein any conditution.

133 Stephen P. Halbrook, supra note 22, at 64-65

134 |n yet another paradox, AWRM cites a propos the Senate rejected Daban on standing
armiesin time of peace Pas proof that the Senate was focused uponprotecting themilitia
system. AWRM at 51.

13 stephen P. Halbrook , supra note 22, at 76-77.
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tempted to abuse power, Qhe people are confirmed by the next article in ther right
to keep and beer ther private arms.3%*

Coxe@ article is difficult to recondle with AWRM® approach, so it
attempts to minimize it. It was Glapdash O™’ (citing Coxe(3 self-deprecating
remark that he had dashed it off, and not referencing his comment that Q have
given them avery careful perusal.().*® It was hotwiddy reprinted 3% (That
Madison wrote back to say O findit in all the Gazettes here, 0'“ i.e., in New Y ork,
where the First Congress was meeting, should settle the sufficiency of itsimpact,
even without Stephen Halbrook@® discovery that it was also reprinted in Boston™).
It Qprompted no commentary by contemporaries,Oproving it was insignificant*
(or tha it was taken as indisputable). Coxedeserves better. His article has a
uniquerelevance to origind undestanding: it andyzed the Bill of Rights clause by
clause, is known to have been reprinted in the three of thefour largest American
cities, and has Madison himself attesting that it was well-known to the First
Congtess. It is hard to see why AWRM seeks to dismiss his work.

Il.  AWRMG®G Coverage of Pog-Ratification Treatment of the Right to
Arms.

Early American thouglt on therightto arms comes largdy from two
sources. legd commentaries and caselaw. Mogs of these sources indicate tha the
rightto arms was viewed as an individud rightfor individud purposes, or as an
individud right both suppoting the militia ingitution and also for individud
purposes such as self defense. AWMR here downplays the majority view or revises
it in rather dubiousfashion.

A. Early American L egal Commentators.

136 |d. (Emphasis supplied).

137 AWRM at 63. Coxe had earlier written an answer to the Penngylvania Minority, in which he
praised the militia system. AWRM treats this earlier writing as authortative and proof tha Coxe
did not think arms use for individud purposes was a seriousissue AWRM at 52-53, 63 When
Coxe speaks of arms bearing for themilitia, heistreated as an authority; when he speaks of arms
bearing for self-defense heis margindized.

138 12 Papers of James Madison 239.

139 AWRM at 63.

104, at 257.

141 stephen Halbrook , supra note 22, at 223n. 152.No onehas, to my knowledge undetaken a
study of the article@ coveragein all early newspapers, butits having made the pressin Boston,
New York, and Philaddphiais certainly suggestive tha it was widdy covered. It appearsto have
been the only section-by-section andysis of the Bill of Rights printed in the contemporary press.
12 AWRM at 63.
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In the period after the framing, several prominent legd scholars published
texts that were authoritative in thar time and which discuss the Second
Amendment at varying lengths AWRM tendsto emphasize those which placed
emphasis on themilitia, or organized resistance as a deterrent to tyranny, and to
omit or play down those which emphasized individud self-defense. We will take
these treatises in chronological order.

St George Tucker@ Blackstone St. George Tucker was a law professor at the
College of William and Mary, later appointed to the Virginia Supreme Coutt by
Thomes Jefferson and to its federal district bench by James Madison. His brother
served in the First Senae, and his closest friend in the First House.**®

In 1803, he pubiished thefirst American edition of Blackstone®
Commentaries,** which remained for a quater of a century the treatise most
frequently cited by the United States Supreme Court.'*

Tucker@ Blackstoneposes quite a problem for a Givic rights onlyOtheory
of the Second Amendment (which Tudker lists as the Fourth Amendment).**®
Tucker cites Blackstone3 listing of thefifth auxiliary right, ®f having arms
suitable to their condition and degree and such as are alowed by law," and dropsa
footnote on the American equivalent: Orheright of the people to keep and bear
arms shdl notbeinfringed. Amendmentsto C., U.S,, art. 4, and this withoutany
qudificationto thar condition or degree, asis the case in the British
govanment."*’ This plainly tied the Second Amendment to the English right to
arms, which was seen as linked to self defense rather than to militiafundions and
stresses that the American rightis broader than the English one™® Then, in his
appendix on American law, Tucker elaborates:

Therightof self defence isthefirst law of naure; in most goveanments it
has been the study of rulers to confinethis right within the narrowest limits
possible. Whenever standing armies are kept up, and the right of the people

193 David T. Hardy, supra note 2 at 611-12; David B. Kopd, supra note 10, at 137172

144 5. George Tudker, Blackston&® Commentaries, with Notes of Reference to the Conditution
and Laws (1803)

145 william Bryson, Legd Educationin Virginia 682 (1982)

198 The First Congress had passed twelve, notten, amendments to the States, which failed to
ratify thefirst two. It was commonin the early Republic to nunber the amendments as they were
passed by Congress, with wha we today know as the Second Amendment being treated as the
fourth.

1472 st. George Tucker, supra note 143, at 143 n.40.

148 See text accompanying notes 64-65, supra.
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to keep and bear arms is, unde any color or pretext whasoever, prohibited,
liberty, if notaready annihilated, is onthebrink of destruction. In England,
the people have been disarmed, generally unde the speciouspretext of
preserving the game; a never-failing lure to bring over thelanded aristocracy
to suppot any measure .... Trueit is, ther Bill of Rights seems at first view
to counteract this policy; butther right of bearing armsis confined to
Protestants, and thewords " suitable to their condition or degree" have been
interpreted to authorize the prohibition of keeping a gunor other enginefor
the destruction of game, to any farmer, or inferior tradesman, or other person
notqudified to kill game.**

Tucker@ foomnote suggests an Andividud rightfor individud purposesO
view, and his appendix suggests an Ondividud right both for individud and for
civic puposesOapproach, with the former predominating; thelatter also makes
clear tha, whatever the source of theright, Tucker repudiates laws that prohibit
some citizens from GkeepingQguns

A decade ago, David Kopd noted that Qhore of the anti-individud [rights]
writers even admit Tucker@ existence, let aloneattempt to address the meaning of
the most important law bookof the Early Republic.3° How AWRM rises to the
chdlengeisthusof exceptiond interest.

AWRM @ treatment of Tucker is peculiar, to say theleast. AWRM begins by
acknowledging Tudcker@ importance, and citing his unpublshed lecture notes,
which (unlike his Blackstong often mention the militia™>*

Nearly thirty pages later, it returnsto Tudker in a section entitled GAn
American Blackstone Pondes the Second Amendment. 3 Here it refers to his
Blackstong acknowledging that Orucker dealt with the Second Amendment in
several places in his monurrental treatise. 3

AWRM informs ustha these induded a Qlenundation of Federalist use of
volunteer militiasE, Oan interpretation of the Second Amendment as Ca strong
affirmation of state@ rights,Oan argument for judicial enforcement of the Second

1992 St. George Tudker, supra note 143, at 300. Tucker was incorrect as to the prohibition on
arms ownership by those notentitled to hunt This had been repedled in thewake of the
Declaration of Rights. Joyce L. Malcolm, supra note 22, at 126-27. The error isundestandable:
even English jurists of thetime complained tha the huning statutes were incomprehensble.
David T. Hardy, supra note 2, at 613n.263

10 David B. Kopd, supra note 10, at 1378(emphasisin origind).

BLAWRM at 74-75,234n. 2

152 AWRM at 102.

158 AWRM at 102

29



Amendment, and relation of Ohis fears aboutpotential federal disarmament of the
militia G

Thetreatment was a bit astonishing; as noted above Tudker@ Blackstone
deals with an individud right rising out of theright of self-defense. AWRM had
notaword onthis.

A glance at the endnotes showed that thecitationsare from Tucker@ View of
the Conditution, *> a set of essays tha were appended as a supplement to his great
treatise. An examination of the View of the Congitution uncovered several serious
deficiendiesin AWRM @ treatment of that work.

First, Tucker is here attempting a survey of both the Conditution and the
Bill of Rights. The militia references cited by AWRM comein Tucker@ discussion
of the Congitution® militia clause.*® It is hardly surprising tha in discussing the
militia clause, Tucker discusses the militia.

Second, in his View of the Conditution Tucker does have a section onthe
Second Amendment. Here, Tucker becomes repeats theindividudistic treatment
given therightin his Blackstone and addsthat therightis thevery pdladium of
liberty.

A well regulated militia beng necessary to the security of a free state, the
right of the people to keep, and bear arms, shdl notbeinfringed.
Amendmentsto C.U.S. Art. 4.

8. This may be conddered as thetrue padladium of liberty. Therightof self
defenseisthefirst law of nature: in mos governmentsit has been the study
of rulers to confinethis right within the narrowest limits possible. Wherever
standing armies are kept up, and theright of the people to keep and bear
armsis, unde any color or pretext whasoever, prohibited, liberty, if not
aready annihilated, is onthe brink of destruction. In England, the people
have been disarmed, generally, unde the specious pretext of preserving the
game: anever failing lure to bring over thelanded aristocracy to suppot any
measure, unde that mask, thoughcalculated for very different purposes.
Trueit is, ther bill of rights seems at first view to counteract this policy: but
theright of bearing arms is confined to protestants, and the words suitable to
thar condition and degree, have been interpreted to authonze the
prohibition of keeping a gunor other engine for the destruction of game, to

15 AWRM at 102-03.

155 See AWRM at 240n. 50-52.

156 5t George Tudker, A View of theConditution 90-91 (1803. Onlineat
http://oll.libertyfundorg/Home3/HTML .php7ecordID=0023
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any farmer, or inferior tradesman, or other person not qudified to kill game.
So tha notoneman in five hunded can keep agunin his house without
being subject to a pendty.*’

AWRM entirely omits this, the mog relevant, passage

Third, AWRM cites Tucker as allowing for judicial enforcement of theright,
as achdlengeto the Qrederalist theory of loose condruction of the Conditution.O
Thisis correct, but Tucker@ wordsclearly tie in an individud view of therightto
arms:

If, for example, alaw be passed by congress, prohibiting the free exercise of
religion, according to the dictates, or persuasionsof a man@ own
congience; or abridging the freedom of speech, or of the press; or theright
of the peopleto assemble peaceably, or to keep and bear arms; it would, in
any of these cases, bethe province of thejudiciary to pronounce whether
any such act were conditutiond, or not, and if not, to acquit the accused
from any pendty which might beannexed to thebreach of such
unmndgitutiond act.™®

AWRMG@ convasion of theclearly individudist Tucker into a militia-focused
commentator requires omitting everything he did say aboutthe Second
Amendment, and subgituting what he said aboutArticle |@ militiaclause. Thisis
sleight of hand, notafair reading of authority.

WilliamRawle@ View of the Conditution. In 1825William Rawle published his
A View of the Conditution. Like Tucker, Rawle would have had an exceptiond
ingghtinto theoriginad undestanding of the Bill of Rights, since hesat in the
Penngylvanialegislature when it ratified it.*° His bookwas widdy used as a
conditutiond law teaching tool in early American law schools.'®

Also like Tucker, Rawle poses a major barrier to a @ivic rights onlyO
approach. His text made clear tha he saw the militia portion and therightto arms
portionsof the Second Amendment as independent legd mandaes. He first
discussed the importance of the militia (while conceding tha regular troopswere

371d. at 100 Tudker refersto the 2™ Amendment as GArt. 40 because the Bill of Rights
proposd by Congress contained twelve articles, the first two of were notratified by the States.
In 1803,it was till possible that thefirst two might yet beratified.

814, at 120

159 Edward Bauer, Commentaries on the Conditution 179019604t 61 (1995)

180 David Brown, Eulogium Upon William Rawle 38 (Philadd phia 1837)
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often more valuable), and then treated the individud rightto arms as a separate,
related, restriction on governmental power:

The corollary from thefirst pogtionis tha theright of the people to keep
and bear arms shdl notbeinfringed. The prohibition is general. No clause in
the Conditution could by any rule of condruction be conceived to give to
Congress a power to disarm the people. Such aflagitiousattempt could only
be made under some general pretence by a state legislature. But if in some
blind pursuit of inordinae power, either should attempt it, this amendment
may be appealed to as arestraint on both.***

It is simply impossible to make Rawle fit a Qivic rights onlyObox, unless it
is onevery large container. AWRM simply omits any mention of Rawle® work.'*
It is hard to judify the omission. Rawle was not only a respected conditutiond
authornty, hewas theonly early commentator who actudly voted to ratify the Bill
of Rights.

Justice Sory® Commentaries on the Conditution. In 1833, Justice Joseph
Story published his Commentaries on the Conditution of the United States'®.
Story did discuss therightto arms in terms of organized resistance to govenment
oppression, informing his readers that tyrants seek their gods by Qlisarming the
people, and making it an offense to keep arms, and subdituting aregular army in
stead of resort to the militia G* Story@® discussion fits Qrivic rights,Oif not
necessarily Qmilitia-centric only.3% Story is accordingly given treatment in
AWRM '

Thomas Cooley@ General Prindples of Congitutional Law. Thomas Cooley was o
the mos renowned American legd authority of his age In 1858he became thefirst

181 \W. Rawle, A View of the Conditution 126 (Philade phia, 2d ed. 1829. Theidea of appedling
to a Federa bill of rights provisionin a case brought unde State law may seem strangeto our
eyes. Butin thenatural rights theory that then prevailed, written guarantees were memorials of a
right, and a guarantee as againg onegovanment could easily be seen at least as evidence that the
right existed asto the other. In fact, the Second Amendment was later invoked, by a State coutt,
to strike down a State law, in Nunnv. Siate, 1 Ga 243(1846)

162 Althoughnot of Rawle, who is mentioned as prosecuting attorney in the Whiskey Act
Rebdlion cases. AWRM at 97.

163" (Bogon, Philaddphia 1833.

1%41d. at 746

185 Story does not make clear whether heregards crimindizing arms possession and subdituting
a standing army to beindeendent or dependent acts of tyranny.

16 AWRM at 151-52,159.
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professor at the University of Michigan School of Law, and later sat onthe
Michigan Supreme Court; Roscoe Poundnamed him as amongthetop ten
American judges of all time, and Bernard Schwartz consdered him Qhe most
influential legd author of thelate nineteenth and early twentieth centuries.3%

His book, General Prinaples of Conditutiond Law in the United States of
America™ was released in 1880. Cooley treated the Second Amendment as an
individud right Indeed, Cooley went further and pointed outthat if theright to
arms were limited to militia-related arms possession, then the guaantee would be
meaningless. Thevery goveanment which it was meant to check (and which could
control thedefinition of the militia) would bein a pogtionto defineits boundaies
and negate any checks upm itself, defeating the FramersQintent.

It may be suppo®d from the phraseology of this provision tha theright to
keep and bear arms was guaanteed only to the militia; butthis would bean
interpretation not warranted by theintent. Themilitia, as has been elsewhere
explained, congsts of those pesonswho, unde law, are liable to the
performance of military duty, and are officered and enrolled for service
when called upon.But ... if therightwere limited to those enrolled, the
purpose of this guaanty might be defeated altogeher by the action or
neglect to act of the govenment it was meant to hold in check. The meaning
of the provision undoubtedly is, tha the people, from whomthe militia must
betaken, shdl have therightto keep and bear arms, and they need no
permission or regulation of law for the pupose.*®

This interpretation is may or may not be condstent with a Qivic purpose onlyO
undestanding, depending uponhow Qivic purposQis defined. If Qivic pupoxeO
is seen as induding Quidespread civilian armament will deter tyranny OCooley
would fit themold. If it is defined as Qheright to bear arms exists only as linked to
the militia, OCooley@ text is a sharp repudiation of the view: as he points out, if
tha were the case, thevery govenment which is to be deterred would have the
power to eliminae the deterrence.
AWRM makes no mention of Cooley@ work.

7 David B. Kopd, supranote 10, at 146162 (1999.
188 Thomes Cooley, The Genera Prindiples of Conditutiond Law (1830).
189 1d. at 29899 (3d ed. 1898)
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Oliver Benjamin@® Rights of an American Citizen. AWRM bringsin another, and
rather obscure,'”® commentator. So far as can be seen, Oliver Benjamin published
some early texts on busness law and busness forms. In 1832,he authored The
Rights of An American Citizen, With A Commentary on State Rights, and onthe
Conditution and Policy of the United States.*”

AWRM discusses Oliver@ postion that the militia portion of the
amendment was its true purpose, adding: Ondeed, Oliver declared tha theorigind
undestanding of the right to bear arms was Gntended to apply to theright of the
people to bear arms for such purposes only.OOliver conceded that this origind
undestanding was being chdlenged by the new view tha saw this rightin more
individudistic termsEOQ'"

Oliver does take rather a Grollective rightsOview, but his condusonsare
more tentative (he used the qudifier QorobablyQ than AWRM suggests. Moreover,
his concession tha there was arival interpretation gives no suggestiontha it was a
newly-evolved view:

The provision of the conditution, declaring the right of the people to keep
and bear arms, & ¢, was probably intended to apply to theright of the people
to bear arms for such purposes only, and not to prevent congress or the
legislatures of the different states from enacting laws to prevent the citizens

from always going armed. A different condruction however has been given
it.173

To besure, if we are assessing origind understanding, a contemporary
nonaademic commentator is entitled to consderation. On the other hand, one
mightwonde why AWRM indudes the almog-unknown Oliver, while completely
omitting Rawle and Cooley.

AWRM also does not take accountof other populr writers who departed
fromamilitia-related undestanding. Chief amongthese would be Jod Barlow,
Revolutionay War veteran, who authored Advice to the Privileged Orders of the
Severa States of Europe'” Barlow stood out as a renaissance man in atimein

10 AWRM describes Oliver@ commentary as Onfluential,Obut gives no citation or evidence of
thisinfluence. AWRM at 152 Theonly other reference | can findto him comesin David B.
Kopd, supra note 10, at 1399

71 Reprinted 1970.

172 AWRM at 152.

173 Benjamin L. Oliver, supra note 170, at 177.(Punduation and capitalization asin origind).
Oliver gives nofootnotes or other references.

17 Jod Barlow, Advice to the Privileged Orders in the Several States of Europe(London1792,
reprinted 1956)
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which such men were common: a clergyman and theologian, a popukr pod, a
successful diplomat, an American whos political writingswere debated onthe
floor of Parliament.*’”

Barlow boasted of American laws "notonly permitting every man to arm,
but obliging him to arm," which draws a line between the individud rightand the
militia duty. He podulated the equdity of men, and from this deduced, first, that
they must form Can equd representative government Oand second, Qhat the people
will be universally armed; they will assume those weaponsfor security which the
art of war has invented for destruction."*"®

In summary, AWRM @ treatment of early conditutiona commentators falls
far short of expectations Of thefourlegd giants, two are completely omitted, and
athird@ opinions unfairly recast to leave out everything he said aboutthe Second
Amendment, and subdgitute for them his discussion of the Militia Clause of Article
l.

B. AWRMG® Treatment of Early American Caselaw.

There was fairly extengve treatment of therightto armsin early American
caselaw. Antebdlum cases mogtly focused uponbanson carrying concealed
weapons and later cases uponbans of nonfirearms (brass knudkles, bowie knives,
Arkansas toothpicksQ or small pistols. Theresults broke down into four classes.

1. Armsrestrictions (even concealed weaponsbans) are unconditutiond,
since arms bearingis an individud rightand thelegislature may not
restrict any aspect of such aright Illudrative are Bliss v.
Commonwealth®”” (striking a conaealed weaponsban) and Nunnv.
Sate'”® (striking a handgunban: Orheright of thewhole people, E
and not militia only, to keep and bear arms of every description, and
not merely such as are used by the militia, shal notbeinfringedEO).
These clearly recognize an individud rightto arms.

2.  Concealed weaponsbansare conditutiond as a manne of time, place,
and manne restriction, since, while arms bearingis anindividual
right, these laws restrict only onemanne of exercisingit. Here we

15> S generally James Woodress, A Yankee's Odyssey: The Life of Jod Barlow (1958.

176 Jod Barlow, supra note 173 at 16-17, 46-47. For an exceptiond thoroughaccountof the
lesser commentators of the early 19" century, see David B. Kopd, supra note 10, at 13971408.
712 Ky. (2 Litt.) 90(1822)

18 1 Ga 243(1846)
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have State v. Chander'™ ("It interferes with no man's rightto carry
arms (to use its words) 'in full open view,' which places men uponan
equdity. Thisis arightguaanteed by the Conditution of the United
States ....") and Stte v. Reid **° (upholing the ban on concealed carry
but adding Qhe legislature cannotinhibit the citizen from bearing
arms opanly, because it authorizes him to bear them for the purpose of
defending himself and the state, and it is only when carried openly
tha they can be effectively used for defense."). These cases also
recognize an individud rightto arms.

Banson carrying (but not ownership) of non-military type weapons
are conditutiond, since Qbear armsOhas amilitary connogtion and
thuslinksto military-type arms.

Aymette v. State'® is the exemplar here, with the Tennessee
court noting that the State guarantee was of arightto keep and bear
for the common defense, in order for the people, as abody, to (protect
thepublic liberty, to keep in awe those who are in power, and
maintain the supremacy of the laws and the congitution OThusthe
court conduded that the right was applicable only to arms Qusudly
employed in civilized warfare. 3%

In afollowup case, Andrews v. State,™ the Tennessee coutt
refined the test, holding that keeping of arms was an individud right,
and only bearing of them was subject to limitation, and then
expansvely reading CkeepOto cover almost al ordinary use.®
(Bearing arms for the common defense may well be hdd to be
political right E buttherightto keep them, with all that isimplied
fairly as an inddent of thisright, is a private individud right,
guaanteed to the citizen, not the soldier. 3%

These cases recognize an individud right to keep arms, and an
individud rightto carry military-style arms.

183

95 a Ann. 489 52 Am. Dec. 599(1850)

1801 Ala 612(1840)

181 21 Tenn. (2 Hum,) 154,159-60 (1840)

1829, at 156:57; 2 Hum. at 15859.

18 50 Tenn. 141(1871).

184 50 Tenn. at 153,156.Se generally Glenn Harlon Reynolds, A Critical Guideto the Second
Amendnent, 52 Tenn. L. Rev. at 500504 (1995.

%50 Tenn. at 156.
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4. Incontrast, avariation of the @ivic rightsOview was foundin State v,
Buzzard,'®® in which the three justices of the Arkansas Supreme Court
split three ways,™®” with the lead opinion taking the view tha the ban
was a reasonable regulation, and adding tha therightto bear arms
Qor the common defenseOmeant only tha the government might not
impo<e regulationsthat interfered with the ability to resist tyranny,
which a ban on concealed carry did not*®

Approaches (1) and (2) are incondstent with a @ivic rightOundestanding;
both treat therightto arms as a purely individud matter. Approach (3) is only
margindly congstent with Qivic rightdin the sense that the arms protected must
be suitable for militia use, althoughther owner need have no militia purpo< at the
time); it iswha | have entitled the hybnd individud right Approach (4) is
condstent with Qivic right,Oat least in a broad sense (a government may regulate
weapons so longas theregulation does not resist the capacity of the people to
resist tyranny).

AWRM is quite selective in discussing this caselaw. We will examine each
of thefour classes and how they are treated in the text.

1. Armsrestrictions are unconstitutional: Bliss and Nunn. AWRM
mentionsonly Bliss,"® with most of the discussion centering uponthe
Legislature@@ angry reaction to thedecision.

2. Concealed carry limits are constitutional: thereisan individual
right to carry arms, but one mode of carry may berestricted:
Chandkr and Reid. AWRM does not mention these cases.

3. Carrying of arms may berestricted, so long asthey are not of
military or militia type: Aymette and Andrews. Here, AWRM

186 4 Ark. 18(1842)

187 The statute forbade bearing a pistol, knife, or sword cane conaealed; the state conditution
guaanteed arightto arms Gor the common defense. OChief Justice Ringouphed the concealed
weaponsban as a reasonable regulation of theright since it did not, directly or indirectly, Gmpair
or rende ingficient the means provided in the congtitution for the defense of the state.Ol d. at 27.
Judtice Dickinson, conaurring, gave thefirst judicial endorsement of a collective rightview. Id.
at 30-32. Judice Lacy, dissenting, rejected the collective rights approach and thereasonable
regulation claim. Id. at 35-37.

%81d. at 27.

18 AWRM at 144-45.
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discusses Aymette but not Andrews, which greatly narrowed the scope
of tha ruling, northefact tha the rule was limited to carrying, and not
possession, of arms BbearingQof arms was seen as having
military/civic reference, but not CkeepingCof them.'®

4.  Conceal weapons bans are constitutional, because concealed carry
hasnothing to do with the capability of resisting tyranny. Buzzard
(at least the lead opinion, the court splitting 1-1-1). AWRM discusses
thelead opinion.™

AWRM then informs us, withoutcitation, that mos courts of the period
rejected an individud view of therightto arms.*® Tha would have come as news
to the Bliss, Nunn,Chandkr, Reid, and Andrews coutts. A standad that only
pertained in Arkansas Bto the extent oneopinion of a court split 1-1-1 can be
consdered a standad -- is treated as the mgjority State rule.

The mog interesting, authoritative, and appalling decision from this period
relating to theright to arms is relegated to an end-note in AWRM, for no appaent
reason other than that it would sink AWRM@ desired condusion. Dred Swmtt v.
Sanbrd™ deserves afuller consderation. The U.S. Supreme Court there hdd tha
(1)the Missouri Compromise was unoonditutiond, since slaves were propaty and
might betaken anywhere and (2) the Court lacked jurisdiction, since free blacks
were not citizens and hence there was no diversity of citizenship.

In the course of arguing (2), Chief Jugtice Taney noted tha many states had
slave codes regulating condud of free blacks, and reasoned tha many of the states
that ratified the Condgitution would nothave doneso if they had thoughtfree
blacks would, unde it, acquire therights of citizens Then helisted thos rights:

For if they [free Blacks] were so received, and entitled to the privileges and
immunities of citizens it would exempt them from the opeationsof the
special laws and police regulationswhich they [the states] conceive to be
necessary for ther own safety. It would give to personsof the negro race,
who were recognized as citizensin any onestate of the union, therightto
enter every other state whenever they pleased .... [A]nd it would give them
full liberty of speech in public andin private uponall subjects uponwhich

10 AWRM at 146-47.

Y1 AWRM at 147.

19214, at 146

1960 U.S. (19 How.) 393(1856).
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its own citizens might meet; to hold public meetingsuponpolitical affairs,
and to keep and carry arms wherever they went.***

The equaing of keeping and carrying arms Qvherever they wentOwith the
rightto bear armsiis flatly impossible to recondle with a Qivic rights onlyO
viewpoint.

AWRM @ endnoe discussion™ argues the statement was dictum (it is an
alternae holding, and as onegoing to subject-matter jurisdiction, perhgpsentitled
to a certain primacy) and tha in referring to Gkeep and carryOTaney could not
have meant the Second Amendment, which refers to keep and bearOarms.

AWRM does hawe a point here. The problemis that this point destroys its
thesis. It mug beundestoodthat the Court at this point is not summarizing Federal
Bill of Rights guaantees. It is arguing tha unde Article 1V, section 2 (requiring a
state to accord citizens of other states all privileges and immunities accorded its
own citizens), if free blacks were citizens, then when they traveled to a slave State
the State would have to accord them therights of its own citizens induding the
rightto arms. ThusTaney uses (keep and carry armsOas a summary of rightto
bear arms provisions and notjug as a specific descriptor of the Second
Amendment.

The opinion thusinflicts seriousdamage on AWRMG@ thesis. It indicates
tha the Court viewed all right to arms clauses of thetime as covering individud
carry, for individud purposes, anywhere DQo keep and carry arms wherever they
went,Oin the words of the Coutt.

AWRM does discuss the Supreme Court@ ruling in Hougon v. Moore,"* a
pre-emption decision relating to a militia courtmartial. A ddinquent Pennsylvania
militiaman had been fined by a state militia courtmartial, acting pursuant to a State
law tha incorporated Federal militia statutes. The defendant argued tha
Congressiond militia enactments pre-empted thefield.

The majority opinion marked thefirst appearance of Qonflict pre-emptionO
in Supreme Court caselaw, with the majority holding tha the state law was
permissible since it conflicted with no federal enactment.*®” Justice Story
dissented, essentially arguing tha Congress had entirely occupied thefield of
militia regulation, leaving the States without even the power to enforce Federal
laws on the subject. Story then quoted the Second Amendment with the diffident

¥60U.S. at 41617

19 AWRM at 247,n. 24,

1% 18U.S. (5 Whest.) 1 (1820.

7 The authoaritative treatment of Hougon and other militia pre-emption cases is J. Norman
Heath, Exposng the Second Amendment: Federal Preemption of State Militia Legidation, 79 U.
Detroit Mercy L. Rev. 39(2001)
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remark that it Onay not, perhaps, bethougtt to have any important bearing upon
this point,Obut that if it did, it confirmed his andysis.**®

What is mog remarkable aboutHougon is wha the Court did notsay. The
key issuewas wha power States retained over the militia, with the majority
allowing they had merely the power to enforce Federal laws, and the dissent
denying even tha. Y et the mgjority entirely passed over the Second Amendment,
and even Judtice Story@ dissent felt it was of doubful relevance. If American
jurists of 1820had any conaeption tha the Second Amendment affected the
Federal militia powers, onemight have expected it to be at the core of the decision.

AWRM treats Story@ dissent as Ga reiteration of the civic conception of the
Second Amendment, theright of citizensto keep and bear arms in awell-regulated
militiaE. 3% Butit is hardly surprising that a case arising out of amilitia
courtmartial should give rise to languaye aboutthemilitia. It is hard to see how a
QightOof any type, civic or otherwise, was involved in the case. The militiaman
was not exercising aright hewas beng prosecuted for failing to carry out his
duties!

A Surmary of AWRMG@ Treatment of the Second Amendrrent.

An examination of the entire historical record suggests tha Americanshdd
differing views of the purpo< of theright to arms. Some indeed spokeof it asa
political/civic matter, tied to the militia system. Others saw it as an individud/civic
matter, with private arms ownership deterring tyranny. Others viewed it as serving
an individud need, an andllary to afundamental right of self-defense. Quite afew
viewed it as serving multiple causes. A full undestanding of all purmposesis
necessary, since the First Congtess had to placate citizens concerned with each,
which is the obviousexplanation of why the Second Amendment does not stop
with (heing necessary to the security of a free state.O

Abolitionist writers did, as AWRM notes, make prominent use of an
individud rightfor individud pumposes.®® But they were nat inventing the
argument. They were building upona framework dating back to 1688and to
Blackstone if not farther,®* which had been well developed before abolitionism
became an issue

1% 18U.S. at 54.

199 AWRM at 135.

200 AWRM at 152-55.

21 S David B. Kopd, The ReligiousRoots of the American Revolution and the Rightto Keep
andBear Arms, 17 Joumd on Firearms and Public Policy (2005)  The Catholic Second
Amendnent, 29 HamlineL. Rev. (forthcoming)
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A Well Regulated Militia@ treatment of the Framing period can fairly be
called onesided; it emphasizes references to the militia, while references to a
purely individud right are either omitted or re-interpreted in ways that do great
violence to thar meaning. Its treatment of therightto armsin the Early Republic
suffers from more seriousflaws, to the point of being completely unreliable. Of the
four great commentators of the period, it entirely omits two, and completely
mischaracterizes a third. It omits the mgjority of early caselaw ontherightto arms,
and creates the impression tha aminornty view (actudly tha of only onejudgeon
onecourt) was the near-universal undestanding.

Onewould notknow from reading A Well Regulated Militiatha the
Ondividud rightfor individud purposesOposition was taken by three of the four
early Conditutiond commentators, by a great majority of State courts, and by the
United States Supreme Court. Thetext manages to inflate what was a minority
pogtioninto an illusory majority status by omitting or recasting al the contrary
evidence.

I1l. AWRMG®G Treatment of the 14" Amendment.

The question of whether the 14" Amendment(8 privileges and immunities
clause was intended to incorporate (inter alia) the Federal Bill of Rights has been
extensvely explored by Akhil Amar®® and Michael Kent Curtis;?*® whether it was
meant to incorporate the Second Amendment has been explored by Stephen
Halbrook ?** Robat Cottrol and Ray Diamond.?®® All these commentators have
pointed to frequent references in Congress Pin particular, by the Amendment®
sponsrs, Senaor Jacob Howard and Representative JohnA. Binghan Bto the
former Confederate statesOBlack Codes, which forbade arms ownership by black
citizens, and to how these (1) violated the rights of individuds to keep and bear
arms or (2) would beruled out by the propased 14" Amendment.

AWRM contendstha the notion of an individud right to arms for individud
self-defense arose from antebd lum abolitionist thought®® and it accepts that the

202 TheBill of Rights 137ff. (1998)

203 No State Shdl Abridge The Fourteenth Amendnent and the Bill of Rights (1986) For a
dissenting view, see Raoul Berger, Government by Judiciary, The Trandormation of the
Fourteenth Amendment (1977)

204 Stephen P. Halbrook, supra note 22, at143ff. (2d ed. 1994)

25 The Second Amendnent: Toward an Afro-Americanist Reconsderation, 80 Georgetown L.J.
309(1991)

26 AWRM at 152-53. As demongrated supra, the abolitionists were not actudly inventing an
individud rightfor individud purmposes; they were building uponawiddy-accepted approach
tha daed back to English law.
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sponos of the 14" Amendment were prominent abolitionists.?*” Even if onewere

skeptical of a purely individud right based on the Second Amendment, onemight
expect AWRM to find such arightin the 14™

AWRM instead begins by noting that some legislators spokeof the 14"
Amendment as promoting equdity rather than in terms of incorporating the Bill of
Rights. Since the Amendment also containsthe equd protection of thelaw clause,
thefact that some suppoters stressed equdity while others stressed incorporation
Is notdispostive.

AWRM then addstha Gorting out what the state legislatures and the vast
majority of Americansthoudt aboutthe meaning of the Fourteenth Amendment is
more difficult,Oand invokes stump speeches from the 1866¢€lection, which it
contendsstressed congderationsof equdity.?”® As noted above a stress uponthe
equd protection clause hardly disproves an intent to incorporate unde the
privileges and immunities clause. Moreover, Professor CurtisCresearch found
extensive references to the 14" Amendment as intended to incorporate the Bill of
Rights in contemporary newspgpers, speeches and, mog vitally, in the State
legislative debates on ratification.”® These are of far greater weightin determining
conditutiond purpose than are electoral speeches.

AWRM treats at length the appdling decision of United States v.
Cruikshank?'® which dismissed a prosecution for having broken up a meeting of
blacks, disarming them, and then killing over a hundeed of them, with the Court
holding that noneof these activities were barred by the 14" Amendment(3
privileges and immunities clause or by its enforcing legislation, since rights to
peaceable assembly, to arms and to life were not Qprivileges and immunitiesOof
U.S. citizenship. AWRM bdievesthat it find in the decision the beginning of the
Qrollective rightOview, since the Court said tha theright of Ghearing arms for
lawful purposesOwas not aright created by the Second Amendment. From this,
AWRM deduces tha the opinion hdd that Orhe purpose of the amendment was to
guad the state militias agang thedange of federal disarmament.G*

Thisis amisundestanding of Cruikshankbbutthen, Cruikshankis an easily
misundestoodopinion. Theruling mus beread agang the backgroundof The
Slaugherhouse Cases,*? whose reasoning was essentially: (1) the 14" Amendment
refers to privileges and immunities of citizens of the United States; (2) it mug thus
beread (very restrictively) to cover only rights tha were created by theU.S.

2T AWRM at 172-73.

28 AWRM at 17374.

209 Michael Kent Curtis, supra note 202 at 131-153

21092 U.S. 542(1876§. AWRM discusses the case at 190-97.
2L AWRM at 195.

21283 U.S. 36 (1873.

42



Conditution; (3) it thusdoes not cover pre-existing Qhatural Orights that the
Conditution or Bill of Rights guaranteed but did not create. Thusthe Cruikshank
Court wrote off therightto assemble, because Orhe right was not created by the
[First] AmendmentEO** It did the same for the Second Amendment, noting that
arms bearing for lawful purposes Gs not a right granted by the Conditution. Nor is
it in any manne dependent uponthat instrument for its existenceEO**

Cruikshank in short, had nothing to do with a collective right approach. If
anything, it suggests that the Court viewed individud arms bearing as a natural
right (albeit onetherefore not enforceable unde the 14" Amendment!)

AWRM @ treatment of the 14™ Amendment thustracks its treatment of the
Second Amendment. In each case, thefact tha certain Framers on certain
occasionsspokeof oneaspect of arightis regarded as evidence that they (and
others) had no additiond understanding of it andits purpo<.

V. Logical Consequences of a Civic Right Only Approad.

AWRM is ahistorical work, and as such need not congder thefurther legd
question: assuming arguendothat a Qivic right onlyOtheory were proven, in the
sense that therelevant historical record referred only to a civic militia-centric
conaeption of theright, leaving other purposes to silence, wha effect would this
have oninterpretation of theright to arms?

A. Interpretative Methodology.

As Professor Levinson has observed, the Second Amendment at times seems
to exist in some manne of interpretative alternate universe, in which those who
defend an expansve reading of the First, Fourth, Fifth and other Amendments tend
to prefer the narrowest possible reading of the Second, and vice versa®® It may
thusbeinteresting to visit other attempt to narrow rightsin light of wha were
alleged to bether expressed pumposes.

Edwin Meese, Attorney General unde the Reagan Administration, made
such an effort by arguing tha First Amendment freedom from establishment arose
in the context of preventing onechurch from achieving legd supremacy over
others, and hence should not prevent govanmental preferencesto all churchesasa
group#*° For this, hewas taken to task by Professor Levy.?"’

2392 U.S. at 552

214 1d. at 553

215 Sanford Levinson, supra note 24, at 638 643

216 Cited in Leonad Levy, TheEstablishment Clause 92 (1986.
271d., pasim.
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A more condign fate befell JudgeRobet Bork, after heargued tha
"Conditutiond protection should be accorded only to speech tha is explicitly
political. Thereis no basis for judicial intervention to protect any other form of
expression, beit scientific, literary, or tha variety of expression we call obene or
pomogaphic.G™

AWRMG® application illugrates the different forms of origindism.
Origindism began as rigind intentOPwha did the Framers intend?1t has
evolved into rigind undestandingOPwha did Americans undestand they were
ratifying? Professor Balkin has distinguished a third form of originaism, which
heterms Qrigind applicationOPwould the Framers or their contemporaries have
uphdd or stricken thelaw in question Dand which hefeels should not bind the
moden interpreter.??°

AWRM tendstoward a different and quite restrictive form, which we might
entitle Qrigind problem resolutionOPa right should be condrued as extending
only to cover those specific problems that the Framers experienced or foresaw.

The problem with this approach is that it would narrowly defineourrightsin
terms of the problems which Americansfelt worthy of commentary in 178791.
Mog of these indeed dealt with therisks of political tyranny: Americans of the
time felt tha they had jus escaped onetyrant, and feared they might be creating
another. The proposed Conditution gave Congtess power to regulate the militia. It
was thusonly naural that antifederalist critics would frequently invoketherightto
arms in amilitia context. We cannotknow what a given Framer thoudht, but only
what hewrote, and political advocacy is driven by problems of the day rather than
broad prindples.

Indeed, it would not bedifficult to use this approach as did Attorney General
Meese or JudgeBork, to narrow the First Amendment beyondwhat its text or spirit
permits. Any interpretative methodology that can be used to condrain the Second

?18Robat Bork, Neutral Principles and Sone First Amendment Problems, 47 Ind.L.J. 1, 20
(1971)

1% S generally Randy E. Barnett, Restoring the Logt Conditution: The Presumption of Liberty
(2004) llya Somin, @ctive Liberty' andJudicial Power: What Shoutl Courts do to Pronote
Democracy?, Northwestern University Law Review, Forthcoming Available at SSRN:
http://ssrn.com/abgract=893668 Randy E. Barnett, An Originalism for Nonoriginalists, 45 Loy.
L. Rev. 611(1999)

Prof. Levinson,whois nat an origindist, has come up with a striking example of the
difference. Thedecision of the Fourth Congress to enact the Alien and Sedition Acts could be
taken as proof of an origind intent to allow punishment of the press unde certain circumstances.
But theresulting demolition of the Federalist Party by American votersis suggestive that ther
undestanding differed from this intent.

20 See htp://bakin.blogpot conV200506/origind-meaning-and-origind .html
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Amendment can as easily be employed to congrain theFirst. A brief effort (based
on Professor Curtis@ excellent history®*") foll ows:

1. Freedomof expression, like therightto arms, comes into American
thoughtvia the English Whig movement,®** althoughit lacks the
common law undepinningsof therightto arms. In fact, throughout
the common law period, dissent was largdy equaed to treason, and
untl 1694 publishers of bookson politics or religion had to obtain a
license for each work.*®

2. Mog Framing-era discussionsof freedomof speech and press relate to
protection of political speech and therisk of areturn of presslicenang
for political tracts** The dominant major First Amendment concern
over tha period was whether the new govenment would suppress
political expression as a means of achieving tyranny.

3.  Theefore, if we apply AWRM@ methodobgy here, freedom of
expression should extend no farther than protection of political
speech, and perhgps even there only so far as prevention of prior
restraint. Indeed, here we have thefurther evidence in theform of the
1798Sedition Act, in which an early Congress crimindized criticism
of itself or the President, and which early courts uphdd asinvolving
ndther press licensng nor prior restraint.?®

Theactud outcome illugrates the error of this approach. While Framing-
period Americans had spoken of freedom of expressionlargdy in apolitical and
prior-restraint context, when theright was chdlenged by the Sedition Act, they
spokemore broadly Band acted more broadly, essentially destroying the Federalist
Party. From about1800onward, the unconditutiondity of measures such as the
Sedition Act became universally accepted.??® It was notthat Americanshad

221 Michael Kent Curtis, Free Speech: (The People@ Darling PrivilegeD(2000)

222 1d. at 36-40.

23 1d. at 29, 44,

224 See, e.g., David E. Young, The Origin of the Second Amendment: A Documentary History of
theBill of Rights 34,52,58,86 (2d ed. 2001)

22> Michael Kent Curtis, supra note 221, at 4, 77-78. The courtsOview was tha there mightbe
freedom of speech, but not necessarily freedom after speech. We might make an interesting
compaisonto theMilitiaAct of 1792,1 Stat. 271,in which Congress commanded all able-
bodied adult white males to own firearms and ammunition.

26 1d. at 5.

45



changad ther mind: it was tha they had had less reason to record and express the
full breadth of their feelingson the matter in 17871789.And, perhaps, they had
thoughtGCongress shdl make no lawOwas both sufficient and unambiguous.

B. Policy Implications.

AWRM®@ main policy impact comesin its argurment that a @ivic purpose
onlyQindividud rightwould be congstent with a wide variety of firearm
regulations

It points out that the colonies and early states had a variety of regulationsb
althoughthese were largey aimed either at limited time, place, and manne
restrictions(carrying concealed weapong, or aimed at individuds seen as
dangeousor outsidethe political vale BIndians, slaves, thos in Penngylvaniawho
refused to swear an oath of allegiance during the Revolution?’ Thelatter can
hardly beinvolved to demongrate an undestanding of the scopeof rights; The
same Penngylvania authornities who disarmed those who refused to sign an oah
also arrested them without probable cause, searched ther residences unde genea
warrants, and seized ther political papers.”® What is doneto wartime outsiders B
and those refusing the oath were seen as enemies in an Qus or themOsituaion?® B
rarely reflects soundrights-consiousess.

It indudes a Bogon statute forbidding placing of loaded gunswithin a
hous or building Balthough on examinaion tha appears to have been amannea of
early Fire Codeand, amusngly, also requires unloading of cannonand mortars
indooss. 2° 18" century firefighting apparently had some unusud risks.

| have noted the key difficulty in defining the Qiivic rightOapproach, in that
it tendsto confute two different conaepts: (1) tyranny will beimpeded by a militia
system and (2) tyranny will beimpeded by widespread arms ownership.”* We will
examinethe practical aspects of each separately.

2T AWRM at 28-29.

8 Michael Kent Curtis, supra note 221, at 47.

229 As Washington putit, oahswould Qlistinguish friend from foe OSanford Levinson,
Conditutiond Faith 101(1988)

230 AWRM at 28. For andysis of the ordinance, see

http://www.claytonaamer.conVSaf ety%20Regulation%20in%20Early%20America.html.
Muskets are uncommonly difficult to unload Ban attachment mug be screwed onto theramrod,
twisted into thelead bdl by sheer force, and thebdl then drawn out. Many Bogonians mugt
have been leaving tharsloaded Band appaently, thar private artillery caches as well Bwhich
was making fire fighting more interesting than it need be

23! See notes 44-45 supra and accompanying text.
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Practical Results of Ctyrannywill beimpeded by the militiaOCivic Right

We start with the assumption that the Second Amendment was meant solely
to ensure existence of amilitiatha could deter or impede a tyrannical government.

In application, this approach would (if it were to make any sens) follow the
outlinelaid outa century ago by JudgeCooley,?? viz. tha thereis an individud
right, meant to buttress the militia, but not limited to its enrolled members (since
thegovanment may definewhoisin the militia, and thusthe right would have no
value againg abusve govenment if so limited). To arguetha theresult is that
only militia activities are covered is to lapse into the collective right approach,
which AWRM repudiates.®*

If we take this definition, the civic right concept in practice resembles the
hybridGindividud right, recognized in Aymette v. State.”** Presumably, a
legislature can outaw weaponswhich have no militia/military fundion. It can
proscribe brass knudkles and billy clubs since militia fundionsdo not contemplate
bludgeoning tyrants, insurrectionaries, or criminds. Conveasely, outiawing
machine guns assault rifles, .50 caliber rifles and the like would involve
infringement of the right@ very core,

A goveanment could likely restrict concealed carry, since concealment has
no paticular link to political resistance, but could not not restrict open carry or use.
It could notforbid ownership of handguns since oneof thetraditiond purposes of
themilitiais law enforcement B Qo enforce the laws of the Union.G* Indeed, law
enforcement was probably the mog frequent use of the militia, its wartime use
being limited to the War of 1812 and minor rolesin afew campagnsof the Civil
War. Thefirst nationd @alling outOof the militiawas for law enforcement B
suppressing the Whiskey Act Rebdlion of 1793band the mog recent state
Qalling outOwhich has been located was for the same purpose Dsuppressing a
1920lynch mob tha was comprised, paradoxically, of Nationd Guardsmen.?*®

Theonecondruction tha is inddensble unde this view would be Qheright
to arms only covers members of awell-regulated militia. OThis is indefensble for
thereason given by JudgeCooley: only the govenment can create a well-regulated
militia, and hence arightlimited to such agroupwould be of no value as a check
upongovenment.

232 See note 169 supra and accompanying text.

2% AWRM at 6,21214.

24 See discussion at n.181-185 supra.

2% U.S. Cong., Art. | 88

2% Cleveland Advoaate Oct 9, 1920,0nline at

http://armsandthd aw.comVarchives/militia/index.php. Orhejailer refused to give up theprisone,
and members of the state militiafrom Johnson City dispersed the mob.O
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Practical Results of OTyranny will beimpeded by an armed people.O

If we take the second definition, then the core of theindividud Qivic rightO
concept appears to bethat individud persons have therightto keep and bear arms
for the purpose of (to take the words from Aymette v. State) Qo keep in awe those
in power.3*" Just what legislation would pass this conditutiond standad?

Certainly nottheban on civilian ownership of pog-1986machine guns®®
Those Gn powerOhave millionsof these at ther disposal. And certainly not
proposils for bans on Gassault weaponsOtheir semiautomatic brethren. Thecivic
rights only view might (like the hybrid right view) permit banning a weapon
because it was too innoaious but not because it was too powerful.

Firearm permit systems? The conoept of making a check upongovenmental
abuses contingent uponobtaining a governmental permit does seem of dubious
utility, and unlikely to have been within the contemplation of the Framers.

Registration?This might be questionable. Thereislittle to be said for
registration aloneas a crime fighting tool,**® but handing the govenment a
convenient list of which citizen ownswhich firearms would certainly undemine
any purpo< of deterring tyranny.

AWRM argues tha some measures might pass muser Dsafe storage
requirements, perhgps a modest tax on guns®® mandaory liability insurance
(althouch onemightwonde what could be covered®™). But on all major firearms
issues, it would seem that the Qivic rightsOapproach would yield at |east as broad
arightaswould a purely individud right-self defense formulation.

2721 Tenn. at 156-57.

2% 18 U.S.C. 19220).

2% |f there has been a crime solved by registration records, the author has not, in thirty years of
research, encountered it. An offende isunlikely to leave his gunwith thevictim, or pamit the
victim to write down its serial number.

240 AWRM at 216-17. Asto thetax, the Supreme Court has rejected application of special taxes
to news media. Minneapolis Star v. Minn. Commissiona of Revenug 460U.S. 575(1983)The
same rationde would seemingly apply here: if agovernment isto bechecked by freedom of
speech and arms, it cannothold the power to burden either, at will, with special taxes. Thereis
the additiond incongity of basing aright ona citizen® duty to serve the community and State,
and then taxing him when he makes ready to fulfill the duty.

221 HomeownersGinsurance would aready cover mog accidents, insurers would beunwilling to
cove intentiond torts, and courts have rejected suits based on misuse by thieves. See Romero v.
National Rifle Assn of America, Inc., 749F.2d 77 (D.C. Cir. 1984) Rhodesv. R.G. Indugries,
325S.E.2d 465,468(Ga. App. 1989. See generally Restatement (2d) of Torts, @315
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CONCLUSION

The Framers and their contemporaries universally endorsed arightto arms,
but variousof them saw it as serving various purposes. Some stressed the militia
system, some stressed the value of an armed people, some stressed self-defense
and many cited a combinaion of these. A Well Regulated Militia does an excellent
job of outlining thefirst, but omits evidence of thelatter consderations oris
forced to try to re-interpret the consderable body of evidence which isinconsistent
with its thesis. It provides new indghts into the American law of self-defense and
other aspects of American history, butit falls very short when it comesto andysis
of early caselaw, and of the 14" Amendment.

A Well Regulated Militiadoesillugrate howtherightto armsis an excellent
tool for teaching conditutiond law.?* Mos other conditutiond provisionshave
devolved (if we may dare say so) into a matter of reading a succession of cases (or
aternately cramming the Law in a Nutshdl series). Exploring theright to arms
requires congderation of historical materials, interpretative methoddogies,
varieties of originaism, 14" Amendment interpretation, and policy condderations
In the case of therightto arms, we can see early 19" Century courts grappling over
Issues such as time, place and manne restrictionstha courts would notface, in
any other conditutiond context, for another century. It is an ongong dialogue
with roomfor new additions A Well Regulated Militiais thelatest addition Bthe
first in perhgpstwenty years Bto this debate.

222 Se Eugene Volokh, Robat J. Cottrol, Sanford Levinson, L.A. Powe, Jr., and Glenn Harlan
Reynolds The Second Amendrent as Teaching Tool in Conditutional Law Classes, 48 Joumd
of Legd Education 591, 606(1999
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