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Because they are now provided in a Community
Regulation, these instruments are applicable in the
Member States. National provisions should not interfere
with their application, but divergences in national
procedural and organisational systems can influence
the effectiveness with which the system is implemented,
and thus the harmonisation of these procedural and
organisational principles can be expected to greatly
enhance their effectiveness.

The modernisation project emphasises the need for
national courts to become a more significant part of
the competition law enforcement system.*! In order
to do this, national courts should increasingly attract
competition law cases among private entities. As shown
in a study published by the Commission,? the private
enforcement of competition law in Europe has been
largely “underdeveloped” in most Member States but it
is considered vital for increasing the effective application
of Community law,* also in terms of its potential
deterrent effect.** The Commission has published at
the end of December 2005, a Green Paper setting out
options for improving the current system of damage
actions related to the infringement of EC competition
law.

In this respect, the extent to which national legal
systems allow the victims of anti-competitive conduct
to be compensated for the damages suffered is
particularly important. It is therefore worth mentioning
an important judgment recently issued by the Italian
Supreme Court that clearly sets forth the principle
according to which customers of companies involved
in an anti-competitive horizontal agreement (in that
case among insurance companies) are entitled to claim

enforcer and review court” (point 2}, the instruments of co-
operation set forth in Art.15, Regulation are primarily aimed at
national courts dealing with “lawsuits between private parties”.
31 M. Monti, “A reformed competition policy: achievements
and challenges for the future” speech at Center for European
Reform, Brussels, October 28, 2004. For discussion of private
remedies in Europe in relation to the US experience, see
D. J. Gerber, “Private enforcement of competition law: a
comparative perspective” in Private Enforcement of Competition
Law in Europe (Thomas Moellers and Andreas Heinemann, eds.,
forthcoming, 2005).

32 Study on the conditions of claims for damages in case of
infringement of EC competition rules, August 31, 2004.

33 See M. Monti, “Private litigation as a key complement to
public enforcement of competition rules and the first conclusions
on the implementation of the new Merger Regulation” speech
at IBA 8th Annual Competition Conference, Fiesole, September
17, 2004.

34 See Commissioner, N. Kroes, “Enhancing Actions for
Damages for Breach of Competition Rules in Europe” speech at
the Harvard Club, New York, September 22, 2005, available on
the European Commission website.

damages that they may have suffered in terms of higher
prices applied by each company in the downstream
market.*

However, at least in continental Europe legal systems,
private enforcement of competition rules differs greatly
from public enforcement (by the Commission and the
NCAs) under many respects. One of the main issues
concerns the powers available for finding evidence of
infringements (much wider for public enforcers).3

Also for this reason, public and private enforcement
are clearly complementary, and must necessarily be
effectively co-ordinated.

The new system thus requires that the Commission
furnish assistance to national courts where they ask for
it in cases involving Arts 81 to 82 EC. The Commission
may provide such assistance in a variety of ways, and
this may allow it to play an active role in such cases.
It may, for example, transmit (although with some
limitations)*” information in its possession, on request,
to national courts (and national authorities).* Secondly,
where requested, it may provide its opinion on issues (of
economics, of facts or of law) related to the application
of Community competition law. Thirdly, “when the
coherent application of Article 81 or Article 82 so
requires”, the Commission may ex officio present to
the national courts written observations on a case.
Where permitted by national law and authorised by
the court, it may even present its observations orally
in the judicial proceedings. In this context, it acts as
a “friend of the court” or “amicus curiae’. These
opinions are not binding and may relate only to the
application of Arts 81 and 82, and to “an economic
and legal analysis of the facts underlying the case
pending before the national court”.?* The NCAs are
also directly enabled by the Regulation to perform a
similar function in relation to their national courts, and
the domestic legal systems of many Member States have
been recently amended (or are about to be amended) to
facilitate the exercise of this power in national civil
proceedings. In a few Member States such as, for
instance, Germany, there is quite a long tradition of the

35 See, Corte di Cassauone, Umted Chambers, Judgment
n0.2207, February 4, 2005(Unipol v Ricciardells).

36 Thus, stand alone actions may be rare; for example, for non-
contractual antitrust infringements; such as concerted practices.
37 See Commission Notice on . the co- operation between the
Commission -and 'the ‘courts” of the EU Member States it the
application of Arts:81 and 82 EC; points:23-26.

38 Art.15(1).

39 Commission Notice on the. co-operation’ between the
Commission and the .courts .of the EU Member States in the
application of Arts 81 and 82 EC, point 32.-
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NCA acting on a regular basis as amicus curiae before
national courts. Within the ECN, the Commission and
the NCAs will inform each other about their amicus
curige interventions.

National courts are called to assist the Commission
in the application of competition law. They must,
for example, transmit documents necessary for the
evaluation of a case in which the Commission intends
to present its amicus curiae observations as provided in
Art.15(3). In addition, national courts must regularly
transmit their decisions applying Arts:81 and 82 CE
to the Commission, so that the Commission will be
informed of the merits of the cases in a timely fashion.

IV.C. Soft tools: developing “shared knowledge”

The new system also includes mechanisms that are
specifically designed to disseminate information and
to foster the development of shared understandings and
common perspectives among decision-makers within the
system. In this sense, they are “soft convergence tools”.
They may or may not relate to particular conduct,
and they often operate on a voluntary and co-operative
basis to provide the information and insights necessary
for the development of consistency in the application
of law.

The Commission’s advisory role is an important
example of this type of mechanism. Both national courts
and NCAs are encouraged to seek the Commission’s
advice where they are uncertain about the application of
the law. According to Art.11(5), an NCA may ““consult
the Commission on any case involving the application of
Community law”.*’ This informal mechanism enables
the Commission to explain its practices and perspectives,
inform the requesting institution about the way other
national institutions are handling the relevant situation,
and generally provide insights into the problem based
on its own experience and the accumulated experience
of other institutions. If used extensively, it can be
particularly valuable in achieving consistency in viewing
common problems.

Provisions for the use of Advisory Committees also
serve this function,* since they also allow for officials
to discuss common problems in a group setting. This
fosters dissemination of both information and analytical
techniques among a large number of authorities and
does so in a context of group norm-setting and personal

40 See Art.15(1), for national courts.
41 Art.14(7) Regulation.

network relationships. As seen above, the ECN has
developed working groups to deal with enforcement and
co-operation problems, also with respect to particular
sectors of the economy. These working groups allow
officials to meet together to exchange information and
views on legal and economic approaches. These groups
are informal and do not publish their proceedings,
but experience with them is generally considered
to be very positive. Even the informal guidance
letters that the Commission is authorised to issue
in exceptional cases to undertakings can be of
value in disseminating information and developing
common views.* Moreover, also the possibility for
the Commission® and the NCAs to carry out general
inquiries in particular economic sectors and share the
outcomes may represent an important means of sharing
knowledge.

Finally, the publication of non-confidential versions of
decisions reported by national courts in a special section
of the Commission’s website adds a further element of
openness and transparence that can facilitate common
understanding of developments.* This mechanism was
strongly encouraged by a working group of the ECN
because it allows courts as well as national authorities
and even business decision-makers to know what is
happening in the application of Arts 81 and 82—what
kinds of cases are being decided, what reasoning is
being used and what the outcomes are. The value of this
internet material is not yet optimal. It could be enhanced
in several ways that could increase its accessibility. For
example, it would be valuable to provide a summary of
each national case in one or more languages in common
use at the European level.

V. Concluding comments

This brief examination of the issue of promoting
consistency -in - the application and enforcement of
Community competition law in the enlarged European
Union reveals a complex and highly sophisticated
mechanism that is at the core of the modernisation
process. Modernisation moves in what seem to be
opposite directions. One involves the decentralisation
of decision—making as the result of placing primary

142 Informal ‘guidarice letters are regulated in a Commissi
< Notice [2004] ©:]. C101/6. s e
43 Art.17 Regulation.

44 Art15(2).
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enforcement responsibilities in the hands of the national
competition authorities and national courts. The other
recognises the paramount importance of maintaining
coherence and consistency of Community competition
law enforcement in such a decentralised system
and provides tools and mechanisms for promoting
such consistency. The system gives the European
Commission, the National Competition Authorities and
the European courts the responsibility for effectively
using these tools.

The effectiveness of this system depends on the
interactions of the many institutions now“vfully com-
petent to apply Community competition rules. The new
system creates a network of competition authorities

and provides numerous mechanisms for co-ordinating
decision-making among NCAs, the Commission and
national courts. The Commission is placed at the centre
of this system, and it is given both the authority and
the responsibility for ensuring consistency, but it cannot
maintain consistency by itself. The success of the system
depends on a delicate balancing of forces among the
interacting institutions, but it also depends on the deter-
mination of those within those institutions to co-operate
with each other and to earn each other’s trust. The first
year of experience has shown much promise and has
featured strong commitment among all the ECN mem-
bers to making the whole system work effectively and
consistently.
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