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ABSTRACT

The new wave in children’s suggestibility research consists of a pres-
tigious group of researchers in developmental psychology who ar-
gue that children are highly vulnerable to suggestive interviewing
techniques. Because of its scientific credentials, its moderate tone,
and its impressive body of research, the new wave presents a serious
challenge to those who have claimed that children are unlikely to
allege sexual abuse falsely. Although we can learn much from the
research, concerns over society’s ability to detect abuse motivate
three criticisms. First, the new-wave researchers assume that highly
suggestive interviewing techniques are the norm in abuse investiga-
tions, despite little empirical evidence to support this claim. Sec-
ond, the research neglects the characteristics of child sexual abuse
that both make false allegations less likely and increase the need to
guard against a failure to detect abuse when it actually has occurred.
Third, the researchers’ apparent value-free scientific treatment of
the suggestibility issue obscures, rather than avoids, value judgments
regarding the tradeoff between false allegations and false denials of
sexual abuse.
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INTRODUCTION

For most of this century, psychologists and legal commentators
have doubted the reliability of children’s statements, particularly
when those statements involve claims of sexual abuse. Although
Sigmund Freud originally believed his adult patients’ reports of child-
hood incest, his conviction that “surely such widespread perversions
against children are not very probable™ led to his discovery of the
oedipal complex, whereby young children generate incestuous fanta-
sies about their opposite-sex parent.? Jean Piaget was not interested in
sexual fantasies per se, but believed that the egocentric young child’s
thought was guided by imagination and unconstrained by reality:
“[TThe child’s mind is full of these ‘ludistic’ tendencies up to the age
of 7-8, which means that before this age it is extremely difficult for
him to distinguish between fabulation and truth.”® In his classic trea-
tise on evidence, John Henry Wigmore surveyed psychiatric evidence
asserting that victims routinely fabricate allegations of sexual abuse
and recommended that psychiatrists examine female complainants in
sex-crime cases.*

1 Letter from Sigmund Freud to Wilhelm Fliess (Sept. 21, 1897), in THE COMPLETE
LETTERS OF SIGMUND FREUD TO WiLHELM FrLiEss, 1887-1904, at 264 (Jeffrey Moussaieff Mas-
son ed. & trans., 1985).

2 See SicMunDp FReUD, The Transformations at Puberty, in THREE Essays oN THE THEORY
oF SexvALITy 93 (James Strachey ed. & trans., Hogarth Press Ltd. 1962) (1905) (referring
to the “child’s sexual impulses towards his parents, which are as a rule already differenti-
ated owing to the attraction of the opposite sex—the son being drawn towards his mother
and the daughter towards her father”).

3  JEaN PIAGET, JUDGMENT AND REASONING IN THE CHILD 202 (Marjorie Warden trans.,
Littlefield, Adams 1972) (1928).

4 See 3A Joun HeNrRY WiGMORE, EVIDENCE 1N TRiALs AT CoMMON Law § 924a, at 737
(James H. Chadbourn ed., 1970). For more recent versions of the same view, see Hon.
Charles F. Stafford, The Child as a Witness, 37 WasH. L. Rev. 303, 309 (1962) (noting “the
danger that a child will intermingle imagination with memory” in testimony); Note, United
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Even critics of the giants of psychology often have assumed that
children are wrong about sexual abuse. These critics merely move the
source of the false allegation from the child to an influential adult.
Some researchers claimed that the incest fantasies Freud uncovered
were the product of his therapeutic method,5 in which he had applied
“the strongest compulsion” to overcome the “greatest reluctance” in
patients to relate such fantasies.® Others believed the fantasies were
attributable to ambivalent parental affection.” One could doubt
Piaget on similar grounds. Some criticized Piaget’s early methods of
questioning children as too difficult and too suggestive.® Skeptics
thus charged that Freud and Piaget had not “discovered” oedipal fan-
tasies and childish egocentrism, but had invented phenomena that
they then implanted in their subjects’ heads. This view is consistent
with 100 years of research and commentary on children’s suggestibil-
ity. The research dates back at least as far as the turn of the century,
when prominent psychologists such as Binet, Stern, and Varendonck
warned courts about the dangers of children’s testimony.®

In the 1970s, the women’s movement persuaded researchers to
take a new look at child sexual abuse.l® Feminist writers reminded
their readers that surveys revealed that one-fifth to one-third of adult

States v. Bear Runner: The Need for Corroboration in Incest Cases, 23 St. Louis U. L,J. 747, 759-
60 (1979) (asserting that children fantasize and lie about incest).

5  See RicHARD OrsHE & ETHAN WATTERS, MAKING MONSTERS: FALSE MEMORIES, Psv-
CHOTHERAPY, AND SEXUAL HysTERIA 242 (1994) (arguing that Freud “bullied his patients in
order that they might confirm his theories and interpretations”).

6 3 StoMuND FrEUD, The Aetiology of Hysteria, in THE STANDARD EDITION OF THE CoM-
PLETE PsycHoLocicAL Works oF SIGMUND Freup 189, 204 (James Strachey et al. trans.,
Hogarth Press Ltd. 1962).

7  See Nancy CHODOROW, THE REPRODUCTION OF MOTHERING: PSYCHOANALYSIS AND
THE SOCIOLOGY OF GENDER 160-61 (1978).

8  See MONIQUE LAURENDEAU & ADRIEN PINARD, CAUSAL THINKING IN THE CHILD 25
(1962) (discussing Susan Isaacs, INTELLECTUAL GROWTH IN YOUNG CHILDREN (1930) and
Jean M. DeurscHe, THE DEVELOPMENT OF CHIDREN'S CONCEPTS OF CAUSAL RELATIONS
(1937)). For a more recent version of this criticism, see MARGARET DONALDSON, CHIL-
DREN’s Minps (1978).

9 See Stephen J. Ceci & Maggie Bruck, Suggestibility of the Child Witness: A Historical
Review and Synthesis, 113 PsycHoL. BuLL. 403, 406-407 (1993) (discussing the work of Binet,
Stern, and Varendonck); Jacqueline L. Cunningham, Contributions to the History of Psychol-
ogy: XLVI. The Pioneer Work of Alfred Binet on Children as Eyewitnesses, 62 PsycHoL. Rep. 271,
271-76 (1988) (discussing the work of Binet and Stern); Gail S. Goodman, Children’s Testi-
mony in Historical Perspective, 40 J. Soc. Issues 9, 19-22 (1984) (discussing the work of Binet,
Stern, and Varendonck). For a representative legal view, see M. RaLpx BRowN, LEGAL Psy-
cHOLOGY 133 (1926) (“Create, if you will, an idea of what the child is to hear or see, and
the child is very likely to hear or see what you desire.”).

10 SeeJuprtH LEwis HERMAN, FATHER-DAUGHTER INCEST 18 (1981). See generally SANDRA
BUTLER, CONSPIRACY OF SILENCE: THE TRAUMA OF INCEST (1978) (explaining the dynamics
of and society’s responses to incestyous assault) ; BLAIR JusTICE & RitA JusTiGE, THE BROKEN
TaBoo: SEX IN THE Famiry (1979) (providing a primer on incest and suggestions for how to
prevent it); KariN C, MEISELMAN, INCEsT (1978) (discussing the causes and effects of incest
and providing recommendations for treatment).
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women had some sort of sexual encounter with an adult male during
childhood, and approximately fifteen percent had experienced abuse
that involved physical contact.}? A 1985 survey of a nationally repre-
sentative sample of adult women and men found that twenty-seven
percent of the women and sixteen percent of the men reported sexual
abuse during childhood, and excluding noncontact abuse reduced
the percentages only slightly.’? These surveys proved that sexual
abuse was more common than many people had imagined.

Spurred by growing awareness, legislators enacted legal reforms
in the 1980s to facilitate the prosecution of child sexual abuse. Many
states adopted special hearsay exceptions for children’s allegations of
abuse, and the courts broadly interpreted existing hearsay exceptions
to admit a greater number of statements.!® States also eliminated pre-
sumptions that children were testimonially incompetent.1* As a result,
prosecutors exhibited greater willingness to pursue child sexual abuse
allegations.5

In this environment, the suggestibility of children re-emerged as
an area of interest for researchers. Consistent with the new zeitgeist,
researchers emphasized the accuracy of children’s memories, particu-
larly when recalling abuse. The leading figure in this movement was
Gail Goodman, a developmental psychologist who was well-versed in
laboratory research on memory development. Goodman challenged
the traditional wisdom of suggestibility research by invoking the con-
cept of ecological (or external) validity—the extent to which research
applies to actual cases.’® In the vast majority of studies examining
children’s suggestibility, researchers asked children questions about

11 See HerMAN, supra note 10, at 12-14 & tbl.1.1 (summarizing studies by Landis
(1940); Kinsey (1953); Landis (1956); Gagnon (1965); and Finkelhor (1978)). The sam-
ples were comprised primarily of white, middle-class women. “In general, the poor, blacks
and other minorities, rural people, and the mentally ill—those groups that are stereotypi-
cally suspected of deviant sexual activities—were conspicuous by their absence from these
studies.” Id. at 12.

12 SeeDavid Finkelhor et al., Sexual Abuse in a National Survey of Adult Men and Women:
Prevalence, Characteristics, and Risk Factors, 14 CHILD Asust & NecLecT 19, 20-21 & tbl.1
(1990).

18 See Lucy S. McGoucH, CuiLp WrrNesses 15 (1994) (reporting that a number of
states have adopted special hearsay exceptions for children’s reports of abuse); CHrisTO-
PHER B. MUELLER & LarD C. KIRRPATRICK, MODERN EvIDENCE § 8.35, at 1218 & n.6, § 8.41,
at 1264-66 & nn.15-16 (1995) (detailing the expanded use of medical diagnosis and excited
utterance exceptions to admit children’s reports of abuse).

14 See McGOUGH, supra note 13, at 15.

15  See BARBARA E. SMITH & SHARON GORETSKY ELSTEIN, THE PROSECUTION OF CHILD
SEXUAL AND PHysICAL ABUSE CasEs 26-27 & n.6 (1993) (stating that a telephone survey of
600 prosecutors nationwide revealed an increase in the number of sexual abuse cases
prosecuted).

16 Seg, e.g., Gail S. Goodman & Vicki S. Helgeson, Child Sexual Assault: Children’s Mem-
ory and the Law, 40 U. Miamz L. Rev. 181, 185-207 (1985) (evaluating the efficacy of the
legal system’s current child questioning techniques in light of the psychological literature).
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the peripheral details of trivial stimuli.!” Demonstrations of suggesti-
bility in these contexts are of dubious applicability to child abuse in-
vestigations because abuse ‘investigators question children about the
central details of their physical interactions with familiar adults.18

Goodman’s research agenda entailed a test of children’s suggesti-
bility in contexts that she believed better approximated abuse investi-
gations.! In a series of studies, she found that although there were
age differences in suggestibility,2® children were much less likely to
assent falsely to questions related to physical or sexual abuse.?? Her
early research showed that children as young as four years of age were
surprisingly resistant to suggestive questions implying abusive behav-
ior. Young children rejected suggestions of abuse close to 100% of
the time.??

Sensitive to issues of ecological validity, Goodman acknowledged
that her research lacked many of the essential details of abuse investi-
gations, including motivations to lie, suggestions to the child regard-
ing the character of the accused, and repeated interviewing over a
period of time.2® Nevertheless, popularized summaries of her work
often omitted any discussion of the limitations of her research.24
Commentators often asserted that young children are no more sug-

17 See id. at 188.

18  (f id. at 188-89 (“It is likely to be more difficult to lead a child witness into making
a false statement about a central piece of information.”).

19 Seq, e.g., Gail S. Goodman et al., Child Sexual and Physical Abuse: Children’s Testimony,
in CHILDREN’S EYEwWITNESs MEMORY (Stephen J. Ceci et al. eds., 1987) [hereinafter Good-
man et al., Sexual and Physical Abuse]; Gail S. Goodman et al., The Child Victim’s Testimony, in
NEew Issuges FOR CHILD ADvocaTes (Ann M. Haralambie ed., 1986) [hereinafter Goodman
et al., Victim’s Testimony]; Gail S. Goodman & Rebecca S. Reed, Age Differences in Eyewitness
Testimony, 10 Law & Hum. BEHAvV. 317, 321 (1986).

20 Three-year-olds were particularly likely to assent to leading questions falsely. See
Goodman et al., Victim’s Testimony, supra note 19, at 167.

21 See Goodman et al., Sexual and Physical Abuse, supra note 19, at 17; Goodman et al.,
Victim’s Testimony, supra note 19, at 167, 173; Goodman & Reed, supra note 19, at 324,

22 See Goodman et al., Sexual and Physical Abuse, supra note 19, at 17 (finding that
three- to four-year-olds were more suggestible than five- to six-year-olds, but noting that
both age groups were close to 100% accurate when responding to “Did the person kiss
you?,” “Did the person hit you?,” and “Did the person put anything in your mouth?”);
Goodman et al., Victim’s Testimony, supra note 19, at 167, 170, 172 (finding that three-year-
olds were more vulnerable than older children to leading questions, but noting that all
children correctly answered “no” to “Did the person hit your” and “Did the person put
anything in your mouth?”); Goodman & Reed, supra note 19, at 324 (finding three-year-
olds were particularly vulnerable to leading questions, compared to six-year-olds and
adults, but noting that subjects at each age were resistant to suggestions about “the central
action”).

23 See Gail S. Goodman et al., Children’s Concerns and Memory: Issues of Ecological Validity
in the Study of Children’s Eyewitness Memory, in KNOWING AND REMEMBERING IN YOUNG CHIL-
DREN 249, 280 (Robyn Fivush & Judith A. Hudson eds., 1990).

24 Seg, e.g, Anne C. Rourle, Experts Fault McMartin Child Interview Methods, L.A. TiMEs,
Jan. 25, 1990, at A1 (“Children, [Goodman and other] researchers insist, cannot tell a lie,
at least not about something as painful and unfamiliar as sexual abuse.”).
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gestible than adults, a view that dovetailed nicely with an older claim
that children do not—in fact cannot—lie about sexual abuse.?®

The new-found faith in children’s reliability proved to be short-
lived. The first blow came from a spate of highly controversial allega-
tions of abuse in daycare centers in the 1980s and early 1990s: Coun-
try Walk, McMartin, Fells Acres, Little Rascals, and Kelly Michaels.26
Bizarre allegations of ritualistic abuse by preschool teachers became
so incredible that they raised serious doubts regarding whether the
abuse that the children reported was even possible, let alone provable
beyond a reasonable doubt.2” Critics focused attention on highly sug-
gestive and sometimes overtly coercive interviewing by investigators,

25 Commentators who have argued that children are no more suggestible than adults
include Laura Lane, Note, The Effects of the Abolition of the Corroboration Requirement in Child
Sexual Assault Cases, 36 CaTH. U. L. Rev. 793, 806-07 (1987) (“[S]tudies show that children
are no more suggestible than adults.”); Andrea J. Weinerman, Note, The Use and Misuse of
Anatomically Correct Dolls in Child Sexual Abuse Evaluations: Uncovering Fact . . . Or Fantasy?, 16
WomeN's Rts. L. Rep. 347, 355 (1995) (“[Rlecent studies suggest that when adults and
children are presented with misleading information, children are no more suggestible
than adults.”). For commentators arguing that children cannot or do not lie about sexual
abuse, see Susan P. Mele, Major Evidentiary Issues in Prosecutions of Family Abuse Cases, 11
Omnro N.U. L. Rev. 245, 267-68 (1984) (noting that the “small child . . . has yet to obtain a
motive or desire to lie” and that “[t]he child’s belief in adult omniscience, a God-like
quality, impels the child to speak the truth” (emphasis and footnote omitted)); Roland
Summit, The Child Sexual Abuse Accommodation Syndrome, 7 CHILD ABUSE & NEGLECT 177, 191
(1983) (referring to a “maxim among child sexual abuse intervention counselors and in-
vestigators that children never fabricate the kinds of explicit sexual manipulations they
divulge in complaints or interrogations”™).

26 See, e.g., Commonwealth v. Amirault, 677 N.E.2d 652, 674 (Mass. 1997) (denying
the Fells Acres defendants’ motion for a new trial); Commonwealth v. Amirault, 612
N.E.2d 631, 631 (Mass. 1993) (vacating trial judge’s order to reduce the Fells Acres defend-
ants’ sentences and reinstating original sentences); Commonwealth v. LeFave, 556 N.E.2d
83, 93 (Mass. 1990) (affirming conviction of owner/teacher at Fells Acres for indecent
assault and battery and rape of a child); Findings of Fact, Rulings of Law, and Order on
Defendant’s Motion for a New Trial, Commonwealth v. LeFave, No. 85-63 (Mass. Super. Ct.
June 1998); State v. Michaels, 625 A.2d 489, 524 (N.J. Super. Ct. App. Div. 1993) (reversing
and remanding nursery school teacher’s conviction for sexual offenses involving children),
aff'd, 642 A.2d 1872, 1385 (N.J. 1994); State v. Kelly, 456 S.E.2d 861, 869 (N.C. Ct. App.
1995) (ordering new trial after conviction of day care operator on 99 charges including
first degree rape); PaTricia CrowLEY, Not My CHiLD: A MoTHER CoNFRONTS HER CHILD’s
SexvaL ABuse (1990) (supporting the prosecution of Michaels); PAuL EBERLE & SHIRLEY
EBeRLE, THE ABUSE OF INNOCENCE: THE McMARTIN PreEscroOL TriAL (1993) (supporting
McMartin defense); JaN HOLLINGSWORTH, UNSPEAKABLE ACTs (1986) (supporting Country
Walk prosecution); Lisa Mansuer, Nap TiME (1990) (supporting the prosecution of
Michaels); Debbie Nathan, Revisiting Country Walk, 5 Issues IN CHILD ABUSE ACCUSATIONS 1
(1993) (supporting Country Walk defense); Frontline: Innocence Lost (PBS television broad-
cast, July 20-21, 1993) (supporting Little Rascals defense).

27  See, e.g., EBERLE & EBERLE, supra note 26, at 171 (describing bizarre allegations in
the McMartin case); Nathan, supra note 26, at 1 (describing “bizarre” allegations in the
Country Walk case); Frontline, supra note 26 (describing bizarre allegations in the Little Ras-
cals case).
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