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A TALE OF TWO CITIES:   

RECONSIDERING THE DOCTRINAL TREATMENT OF MONETARY EXACTIONS  

 

“IT WAS THE BEST OF TIMES, IT WAS THE WORST OF TIMES”
1
   

 Jaime Garcia leaves work at the end of a long day.  Jaime lives on the outskirts of 

downtown in a major American city.  It is a charming urban community, primarily built-out at 

the turn of the century.  In recent years, however, the community’s aging infrastructure has fallen 

into disrepair.   

 On his way to pick up his children, Jaime swerves to avoid hitting a pothole.  He pulls up 

to the curb next to a small community library where his daughter and son are waiting impatiently 

on the front steps.  The afternoon has been disappointing for both of them.  The neighborhood’s 

small branch library lacks the book his daughter needs for her school project, so they will have to 

visit another library.  And his son and friends were not able to play baseball at the nearby park 

because all of the ball fields were in use.  Many of the neighborhood’s amenities, including the 

amount of library and park space, are insufficient to meet the community’s needs.   

 Meanwhile, another father is heading home as well.  Jim Smith lives in a suburb on the 

edge of the city, only miles from Jaime’s family.  Only a decade ago, his community was a hilly 

pasture located three miles off a major highway.  Today, the growing population benefits from 

new streets, schools, libraries, parks, and community centers – all paid for by fees on the 

development that has occurred during the last decade.  The fees, generally called monetary 

exactions or development impact fees, were assessed on the developers of the new subdivision to 

reimburse the local government for the costs of providing public facilities, infrastructure, and 

services for the community.   
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 The monetary exactions that the developers paid play a key role in determining the 

quality of life in Jaime and Jim’s communities.  Since developers only pay the assessments when 

new development occurs, Jaime’s densely developed turn-of-century urban community rarely 

benefits from the improvements provided by the fees.  And other traditional sources of 

infrastructure funding have been severely restricted in recent decades.  As a result, Jaime’s 

community is suffering from a declining quality of life due to ill-maintained and insufficient 

roads, schools, parks, and other amenities.  By contrast, the quality in life for the residents in 

Jim’s community is high due to modern amenities sufficient to meet the needs of all.  

Unfortunately, the dichotomy that exists between Jaime and Jim’s communities is not unique.  In 

fact, the “Two Cities”
2
 distinction between urban and suburban communities is common in our 

nation’s cities.  This is because the fiscal challenges that have led to the conditions in this 

municipality are prevalent in cities throughout the nation. 

 The roots of the problem are traceable to the late 1970’s.  At that time, cities throughout 

the nation faced a number of dynamic and conflicting factors which manifested in cash-strapped 

municipal governments.
3
  Most significantly, the decade’s “taxpayer revolt” resulted in drastic 

cuts to municipal general fund revenues throughout the nation.
4
  Many cities historically used 

these general fund revenues, typically supported by broad-based taxes, to pay for community 

facilities, services, and infrastructure.
5
  Commonly, the cuts accompanied a wave of rapid 

population growth and haphazard development patterns.
6
  As a result, many cities faced 
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exponential growth in demand for infrastructure without the benefits of traditional funding 

options.  The timing of these trends exacerbated the conditions.  As one scholar noted, “[t]his 

occurred at a time when shortages in the quantity and quality of basic infrastructure was 

predicted to reach crisis proportions by the year 2000.”
7
   

 Cities struggled to identify alternative means for covering expenses previously paid for 

by general fund revenues.  If cities desired to continue supporting basic community facilities, 

such as streets, sewers, schools and parks, they would have to be innovative in their approaches 

to securing new revenue sources.  One method identified by cities was to shift the funding 

burden to new development to offset the cost of the infrastructure needed to support it.
8
  Basing 

their regulatory authority on state police powers, the use of development fees or monetary 

exactions allowed the municipality to condition the approval of a development permit on the 

payment of fees that were sufficient to offset the costs of public services and facilities that the 

new project would necessitate.
9
  The result was that growth would pay for itself rather than being 

the burden of the city and taxpayers.   

 These fees became increasingly popular in municipal finance throughout the subsequent 

decade.
10

  As the movement built steam, however, the validity of the funding mechanism came 

under legal scrutiny.  By the end of the next decade, the question of validity reached the United 

States Supreme Court.   
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 In two landmark cases, Nollan v. California Coastal Commission
11

 and Dolan v. City of 

Tigard,
12

 the Court purportedly moved the regulation of monetary exactions into the realm of 

Constitutional review under the Fifth Amendment Takings Clause.
13

  In these two ambiguously 

written opinions, the Court applied a heightened level of review to land exactions under the 

Takings Clause.
14

  The ambiguity occurred, in part, because it was unclear whether the Court 

intended the term “exaction” to encompass both land and monetary exactions.  The terminology 

used by the Court allowed for broad interpretation and application of the holdings.
15

  Indeed, in 

the wake of Nollan and Dolan, lower courts disagree whether to extend the holdings to monetary 

exactions.   

 The Court’s ambiguity has negative consequences for all stakeholders.  Cities, property 

developers, and ultimately communities, such as those that Jim and Jaime live in, have been 

caught in the middle.  Municipalities face the unfortunate task of balancing a depleted general 

fund with growing infrastructure needs.  The cities that apply the analysis required under Nollan 

and Dolan face potential litigation from all sides.  As a result, municipal governments are often 

reluctant to approve new development.  In turn, developers may face long delays in receiving 

development permits or may be denied permits altogether.  The public is frequently cynical of 

the developers’ motives and distrustful of the government.  Public fears stem from a desire to 

protect of neighborhood quality of life by ensuring that development provides the appropriate 
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amenities in their community.  In all cases, the best interest of the stakeholders is in gaining 

more certainty in the provision of neighborhood infrastructure.  However, certainty is unlikely to 

occur without a clear understanding of the legal parameters in which municipal governments act 

when imposing development fees.   

 This Note asserts that the United States Supreme Court should directly address the 

ambiguity that exists in this area of the law.  In order to provide the reader with context, Part I of 

this Note begins with a brief discussion of the factors leading to the increased use of, and 

dependence on, monetary exactions.  It also provides a short discussion of the evolution of 

takings jurisprudence with specific attention on regulatory takings and the treatment of 

exactions.  The emphasis of Part II is a consideration of whether it was the intent of the Court to 

apply a heightened standard of scrutiny to monetary exactions.  In doing so, the section examines 

a sample of relevant state cases decided in the wake of the Nollan and Dolan decisions.  The 

varied jurisprudence demonstrates that the Supreme Court’s cases have left states uncertain of 

how they should regulate the use of monetary exactions.  Also, in response to the question, Part 

II considers two subsequent United States Supreme Court cases that have provided some 

clarification of the Supreme Court’s intent.
16

  The second of the cases, Lingle v. Chevron U.S.A. 

Inc., established a framework that serves as a basis for analyzing when government action should 

be subject to the Takings Clause.
17

  Lastly, Part III considers a number of detrimental impacts of 

applying the Nollan/Dolan test to monetary exactions.  Additionally, it examines the 

foundational principles of takings jurisprudence which suggest that a logical and legally sound 

approach would be to completely remove monetary exactions from the purview of the Takings 

Clause.   

                                                 
16

 City of Monterey v. Del Monte Dunes, 526 U.S. 687 (1999); Lingle v. Chevron U.S.A. Inc., 544 U.S. 528 (2005).  
17

 Lingle, 544 U.S. at 537-40.  



 6 

 This Note ultimately finds that the United States Supreme Court should clarify its intent 

with regard to the applicability of the Takings Clause to monetary exactions and asserts that the 

most logical reading of the applicable principles and law leans towards the removal of monetary 

exactions from the purview of the Takings Clause.     

 

 

I.  GREAT EXPECTATIONS 
18

 MEETS HARD TIMES
19

 

 In order to clearly understand the importance of the doctrinal treatment of monetary 

exactions in the municipal finance scheme, it is helpful to begin with some context.  The 

following section provides background on their origin and evolution and orients the reader to 

their treatment in the broader area of takings jurisprudence.   

 

A.  The Fiscal Realities of Funding Community Infrastructure 

 Throughout the early to mid-twentieth century, citizens typically embraced growth and 

development as symbols of progress and the “superiority of the American political system.”
20

  

New development brought with it modern sidewalks, curbs and gutters, streets, libraries, 

emergency services, as well as public schools and public parks – all were viewed as sources of 

community pride.  While private entities would occasionally provide these improvements, more 

often the responsibility fell on local government.
21

  Due to the public’s acceptance of growth 

during this era, residents and businesses were typically willing to pay for the improvements 

through a variety of broad-based funding mechanisms.
22

 

                                                 
18
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19

 CHARLES DICKENS, HARD TIMES (Kissinger Publishing 2004) (1854). 
20

 See Rosenberg, supra note 3, at 177. 
21

 Id. at 179-80. 
22

 Id. at 228-29 (“[C]ommunities paid for growth-related costs with annually-generated general tax revenues and 

general obligation debt financing.” and “The payment of these growth-related capital costs which previously had 

been borne as a community-wide development expense.”). 
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 In the 1970s, however, there was a considerable shift in the public’s perception of 

growth.
23

  Decades of unfettered development and minimal land use regulation resulted in 

sprawl, inner city decay, and environmental degradation.
24

  Diminished public support for 

growth contributed to the 1970’s "taxpayer revolt," in which voters in many states rejected 

general obligation bonds for capital improvements and severely restricted broad-based tax 

revenue.
25

  The state of California serves as the first, and probably most dramatic, example in 

this detrimental trend.
26

  In 1978, California voters went to the polls to overwhelmingly support 

Proposition 13.
27

  When enacted, the law would roll back property taxes to 1975 levels, limit 

their initial assessment to a maximum of one percent of the property’s value, restrict their annual 

increase to two percent, and severely restrict the ability of state and local government to raise 

alternative sources of funding.
28

  The intent of the state initiative was to address one of the ill-

effects of the hot real estate market – rapidly escalating property taxes.
29

  Few imagined, 

however, the negative impacts to the fiscal stability of California’s cities that would result in the 

following decades.  The impact to local governments in the first year alone was a staggering 

seven billion dollars.
30

  The immediate impacts were cuts in summer school and sports programs, 

reductions in library hours, and reduced maintenance to parks and recreation facilities.
31

  

Consequently, deferred maintenance to public facilities and infrastructure grew increasingly 

common in subsequent years.
32

 

                                                 
23

 See id. at 206. 
24

 Id. at 188. 
25

 See Ball, supra note 4, at 1525. 
26

 PETER SHRAG, PARADISE LOST:  CALIFORNIA’S EXPERIENCE, AMERICA’S FUTURE 17, 132-33 (University of 

California Press 1999). 
27

 Id. at 132, 151. 
28

 Id. at 140; Cal. CONST. art. XIII A § 1 (enacting Proposition 13).   
29
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30

 Id. at 141. 
31

 Id. at 155. 
32

 Id. 
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 Despite revenue restrictions, city populations continued to swell.
33

  In order to 

accommodate the growth, development extended further from the urban core.
34

  The sprawl 

exacerbated the ever-expanding demand for infrastructure.  At the same time, the federal 

government reduced grants to state and municipal governments which supported local 

infrastructure development.
35

  The culmination of these circumstances was that cities could no 

longer afford to support new development the way they had traditionally.  Consequently, they 

sought alternative ways to cover the cost of the new infrastructure.  A prevailing method 

identified by local governments was the assessment of various monetary exactions on developers 

to recoup the costs of the supporting infrastructure.
36

   

 Early in this trend, municipalities found the authority for imposing monetary exactions 

under the exercise of state police power and enabling legislation.
37

  Police powers allow 

municipalities to enact regulations to protect the public health, safety, morals, and general 

welfare.
38

  In its 1926 decision, Village of Euclid v. Ambler Realty Co., the United States 

Supreme Court held that municipal discretion to condition a development permit was 

presumptively constitutional under the police power.
 39

  Under this authority, cities found that 

they could condition approval of a development permit on the payment of the development 

impact fees.  The only limitation on the manner and extent to which municipalities could impose 

the exactions, at that time, was enabling legislation specific to each state.
40

 

                                                 
33

 See Rosenberg, supra note 3, at 217, 228. 
34

 Id. at 180. 
35

 Id. at 208. 
36

 See Kersten, supra note 6, at 281. 
37

 See id. at 280; Rosenberg, supra note 3, at 218-20. 
38

 See Rosenberg, supra note 3, at 228-29. 
39

 272 U.S. 365, 393, 395-97 (1926). 
40

 Thomas W. Ledman, Note, Local Government Environmental Mitigation Fees: Development Exactions, The Next 

Generation, 45 FLA. L. REV. 835, 842-43 (1993).  
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 Not surprisingly, some did not embrace the increased use of monetary exactions to fund 

infrastructure.
41

  As a result, there were a number of challenges to local government authority to 

assess such fees on development.
42

  Initially, the challenges frequently concerned whether a 

municipality possessed the requisite enabling authority to assess a specified type of fee and 

questioning the nature of the exaction as actually being the illegal imposition of taxes.
43

  States 

courts generally addressed these cases.
44

  However, beginning in the 1980s, a new method for 

challenge arose in federal courts under the Takings Clause. 

   

B. The Evolving Application of the Takings Clause 

 The Takings Clause of the Fifth Amendment prohibits the government from taking 

private property for public use without just compensation.
45

  The application of the Takings 

Clause was originally limited to government actions which that resulted in direct appropriation 

or physical invasion of private property.
46

  However, beginning with the Supreme Court’s 1922 

decision, Pennsylvania Coal Co. v. Mahon,
47

 the scope of takings law expanded to include a 

separate category of takings, generally referred to as regulatory takings.
48

  In this decision, the 

Court recognized that government regulation of private property can become so burdensome to 

the property owner that its effect is equivalent to a “direct appropriation or ouster.”
49

  The Court 

                                                 
41

 See Rosenberg, supra note 3, at 218. 
42

 Id. at 217-18, 229. 
43

 Id. at 217-18. 
44

 Id. 
45

 U.S. CONST. amend. V. 
46

 Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 537 (2005).   
47

 260 U.S. 393 (1922). 
48

 See, e.g. Dolan v. City of Tigard, 512 U.S. 374, 406-07 (1994); Lucas v. S.C. Coastal Council, 505 U.S. 1003, 

1015 (1992). 
49

 Lingle, 544 U.S. at 537 (interpreting Pennsylvania Coal Co., 260 U.S. at 413). 
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responded by creating a broad new category of per se takings under the Fifth Amendment for 

overly onerous regulatory actions.
50

    

 Subsequently, the Court has attempted to more clearly define, and in many cases, has 

expanded the category of regulations that constitute regulatory takings.
51

  Most important to the 

analysis of this note are two cases which substantially changed the landscape in which 

municipalities could impose development exactions.  These landmark cases, Nollan v. California 

Coastal Commission
52

 and Dolan v. City of Tigard
53

 held that exactions were a class of 

regulatory takings which should be subject to a heightened standard of constitutional scrutiny.
54

   

 In Nollan, the plaintiff-property owners requested a building permit from the California 

Coastal Commission to demolish and replace their dilapidated beach-front bungalow with a 

larger three bedroom house.
55

  The Commission conditioned the permit on the Nollans’ transfer 

of a public easement across their property between their seawall and the mean high tide line.
56

  

Its rationale was that the increased size of the Nollans’ home would act as a psychological barrier 

to public beach access.
57

  The Nollans objected to the condition on the ground that it was an 

unconstitutional taking of private property without just compensation, and the Court agreed.
58

  It 

found that requiring the Nollans to grant an easement across their property was equivalent to a 

permanent physical occupation of their property.
59

   

                                                 
50

Id. at 538.   
51

 See Penn Central Transp. Co. v. New York City, 438 U.S. 104 (1978) (establishing a balancing test to determine 

when regulation constitutes a taking); Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982) 

(holding that permanent government occupation results in a taking); Lucas v. S.C. Coastal Council, 505 U.S. 1003, 

1015 (1992) (holding that government action that deprives the property owner of “all economically beneficial or 

productive use” constitutes a taking). 
52

 483 U.S. 825 (1987). 
53

 512 U.S. 374 (1994). 
54

 Nollan, 483 U.S. at 837; Dolan, 512 U.S. at 388. 
55

 Nollan, 483 U.S. at 827-28. 
56

 Id. at 828. 
57

 Id. 
58

 Id. at 829-31, 842. 
59

 Id. at 831. 
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 The holding was a substantial shift for land use regulation in two significant ways.  First, 

the scope of regulatory takings law was expanded to specifically encompass development 

exactions.
60

  Second, the Court established a higher level of review for exactions.  Following this 

case, a government entity seeking to impose a condition on development must establish a nexus 

between the condition to be imposed and the purpose of the regulation.
61

  In other words, the 

Commission should have shown that the transfer of the easement was necessary in order to 

achieve its purpose of providing the public “visual access” to the beach.
62

 

 In 1997, the Court added a second tier of review for exactions in Dolan.  In this case, the 

owner of a hardware store requested a building permit to expand her store and parking areas and 

to construct a second building on the lot.
63

  The city approved her permit subject to two 

conditions.
64

  First, Dolan would have to dedicate a portion of her lot adjacent to a creek for 

flood control.
65

  Second, she would have to provide an additional fifteen-foot strip of land, 

adjacent to the floodplain, for use as a public pedestrian/bicycle pathway.
66

  Dolan challenged 

the land dedications as takings arguing that the dedications had no relationship to the 

redevelopment of her property.
67

  The Court agreed in part.   

 In its opinion, it concurred with the City of Tigard that the “Nollan” essential nexus 

existed between legitimate state interests and the two conditions in question.
68

  However, it 

found that the nexus was insufficient to impose the conditions.  Although the nexus existed, the 

Court held that the City must also show that the degree of the exactions demanded by the 

                                                 
60

 Id. at 837. 
61

 Id. 
62

 Id. at 836. 
63

 Dolan v. City of Tigard, 512 U.S. 374, 379 (1994). 
64

 Id. 
65

 Id. at 379-80. 
66

 Id. at 378. 
67

 Id. at 382. 
68

 Id. at 387. 
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regulatory conditions bear a sufficient relationship to the projected impact of a party's proposed 

development.  That is, the magnitude of the condition must be “roughly proportionate” to the 

projected impact of the proposed development.
69

  In Dolan, the Supreme Court found that the 

City's findings failed to satisfy the requirement of showing rough proportionality, because it 

failed to show why a public greenway, as opposed to private one, was required for flood control 

and to demonstrate a reasonable proportionality between the transportation needs of the 

development and the requirement for a pedestrian/bicycle pathway.  As a result, the Supreme 

Court ruled in favor of Dolan and established a second tier of review for exactions. 

 In sum, the two-pronged test established by the Nollan and Dolan cases requires that a 

municipality prove that an exaction's purpose has an essential nexus to the type of harm that the 

development will cause.  Second, a rough proportionality must exist between the exaction and 

the development's projected impacts.
70

  If the exaction does not satisfy this two-prong test, it is 

deemed a “taking” in violation of the Fifth Amendment of the United States Constitution.   

 

II. PUTTING AN OLIVER TWIST
71

 ON NOLLAN AND DOLAN 

 The Nollan and Dolan decisions were landmark cases in the areas of administrative and 

municipal law.  States and local governments had imposed exactions for years under the 

authority of police power when the Court held that they would necessitate scrutiny under the 

Takings Clause.  Many questions arose out of the decisions.  One question considered by state 

courts across the nation was whether it was the intent of the Court to apply a heightened standard 

of scrutiny to monetary exactions or only in the context of land exactions.  Years later, the 

                                                 
69

 Id. at 388. 
70

 Nollan v. California Coastal Comm’n, 483 U.S. 825 (1987); Dolan, 512 U.S. 374. 
71

 CHARLES DICKENS, OLIVER TWIST (Collector’s Library 2003) (1838). 
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United States Supreme Court decided two cases which provided some clarification.
72

  However, 

these cases were decided too late to assist most states in navigating the tumultuous waters of the 

takings jurisprudence.  

 

A.  Applying Nollan and Dolan to Monetary Exactions 

 The application of the Nollan/Dolan test has been the subject of considerable confusion 

and debate, especially in the context of monetary exactions.  Although the challenged regulation 

in each of the cases was an exaction of land rather than money, the Court’s exclusive use of the 

term “exaction” in both of the cases allowed for a broad interpretation which could encompass 

both land and monetary exactions.
73

  The ambiguity of the opinions has led states to adopt 

widely differing interpretations of the test.    

 Lower courts have understandably been divided on whether the tests should be applied to 

monetary exactions.  Although several states have fully adopted the Nollan/Dolan analysis for 

monetary exactions, others have declined to apply it.
74

   

 For instance, in Krupp v. Breckenridge Sanitation District,
75

 the Colorado Supreme Court 

refused to apply the Nollan/Dolan analysis to an impact fee assessment, asserting that its 

application is restricted to land exactions.  The court specified that the Nollan/Dolan analysis 

was inapplicable because the government did not specifically demand "real property.”
76

  

                                                 
72

 City of Monterey v. Del Monte Dunes, 526 U.S. 687 (1999); Lingle v. Chevron U.S.A. Inc., 544 U.S. 528 (2005).  
73

 Nollan, 483 U.S. 825; Dolan, 512 U.S. 374.  It should be noted that, for purposes of this discussion, monetary 

exactions are those fees assessed for the purpose of offsetting or reimbursing government for the cost of providing 

public facilities, infrastructure or services and which have been enacted through a legislative process.   
74

 Krupp v. Breckenridge Sanitation Dist., 19 P.3d 687 (Colo. 2001); Homebuilders Ass'n of Metro. Portland v. 

Tualatin Hills Park & Rec. Dist., 62 P.3d 404 (Or. Ct. App. 2003) (limiting the application of Nollan and Dolan to 

land exactions); Ehrlich v. City of Culver City, 911 P.2d 429 (Cal. 1996); Benchmark Land Co. v. Battle Ground, 14 

P.3d 172 (Wash. Ct. App. 2000); Home Builders Ass'n of Dayton v. City of Beavercreek, 729 N.E.2d 349 (Ohio 

2000) (extending Nollan and Dolan to monetary exactions). 
75

 19 P.3d 687 (Colo. 2001). 
76

 Id. at 697. 
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Similarly, the Oregon Court of Appeals held that Nollan/Dolan was inapplicable when the 

exaction at issue was monetary.
77

  This court found that applying the test to monetary exactions 

would lead to an "incoherent result."
78

  The city would be required to compensate a property 

owner with the very money that the developer paid to reimburse the government for the benefits 

provided to the developer.
79

  As a result, the developer would receive substantial improvements 

to its property without a cost.   

 On the other hand, the California Supreme Court applied the Nollan/Dolan test to a 

permit conditioned on a monetary exaction in Ehrlich v. City of Culver City.
80

  In that case, the 

court reasoned that there was little difference in a demand for a payment of money and a demand 

for a conveyance of property.  Other state courts have agreed. 

 In Benchmark Land Co. v. City of Battleground,
81

 the Washington Court of Appeals also 

applied the analysis to a monetary exaction.  Here, the city conditioned a permit approval on the 

payment of an assessment for making improvements to a road adjoining the property.
82

  After 

close analysis, the court held the municipality violated the rough proportionality requirement 

established by Dolan.
83

  Although the court acknowledged that the facts of Nollan and Dolan 

were distinguishable from the facts of this case because the condition required a dedication of 

property rather than money, it found that the fundamental question was the same as those found 

in Nollan and Dolan.
84

  The court stated:  “[s]urely if the issues for an exaction of money are the 

                                                 
77

 Homebuilders Ass'n of Metro. Portland, 62 P.3d 404. 
78

 Id. at 411 (“Government can take money, but only if it pays for it - that is, only if it gives the money back."). 
79

 Id. 
80

 Ehrlich, 911 P.2d 429. 
81

 14 P.3d 172 (Wash. Ct. App. 2000). 
82

 Id. 
83

 Id. 
84

 Id. at 175. 
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same as for an exaction of land, the test must be the same: a showing of ‘nexus’ and 

‘proportionality.’"
85

 

 Finally, in Home Builders Ass'n of Dayton v. City of Beavercreek,
86

 the Ohio Supreme 

Court applied the Nollan/Dolan analysis to an "impact fee."
87

  The court explicitly recognized 

the distinction between the monetary assessment it was considering and the land exaction that 

had been the subject of the United States Supreme Court cases.
88

  The court also conceded that 

the fees did not threaten property rights to as great an extent as would a land exaction.
89

  In 

applying the Nollan/Dolan test, the court took great care to recognize the needs of local 

government by considering their ability to reasonably address the need to pay for the 

community’s needs “without being subject to unduly strict review.”
90

  The court stated that an 

“appropriate test is one that balances the interests of the city and developers of real estate without 

unduly restricting local government.”
91

  The court upheld the city’s fee against the challenge.
92

 

 It is evident from the diversity of opinions adopted in the lower courts that the United 

States Supreme Court’s holdings in Nollan and Dolan are subject to a variety of interpretations.  

Furthermore, state courts have dedicated vast amounts of time and attention to determining the 

proper application of the test in their respective jurisdictions.  Although overdue, the Court 

should now clarify its intentions as to the applicability of the test to monetary exactions.   

 

 

 

                                                 
85

 Id. 
86

 729 N.E.2d 349 (Ohio 2000). 
87
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 B. Lingle and City of Monterey 

 The United States Supreme Court has taken steps toward providing some clarification to 

the application of the Nollan/Dolan test.  At least two of its decisions suggest that monetary 

exactions are distinguishable from land exactions.  More importantly, the cases put into question 

whether the Court intended to apply a heightened standard of scrutiny to monetary exactions in 

the first place.  In its 1999 decision, City of Monterey v. Del Monte Dunes,
93

 the Court explicitly 

stated that it has “not extended the rough-proportionality test of Dolan beyond the special 

context of land exactions.”
94

  Thus, it removed the requirement for meeting the second prong of 

the Nollan/Dolan test, which requires a finding of rough proportionality, outside of the narrow 

context of land exactions.  Although the Court has not directly addressed the first prong of the 

exactions test established in Nollan, it puts the validity of its application to monetary exactions 

into question.  It is doubtful that the Court intends to only apply one prong of the analysis to 

development impact fees.      

 Subsequently, the Court considered both prongs of the Nollan/Dolan test in Lingle v. 

Chevron U.S.A. Inc.
95

  In this case, the Court analogized its various tests for regulatory takings to 

the physical takings that were the focus of early takings jurisprudence.  It noted that the tests 

established by Loretto, Lucas and Penn Central
96

 aimed “[t]o identify regulatory actions that are 

functionally equivalent to the classic taking in which government directly appropriates private 

property or ousts the owner from his domain."
97

  In doing so, the Court, in each case, focused 
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directly on the physical or economic burden that the government regulation imposed on private 

property rights to determine whether a taking had occurred.
98

   

 The Lingle Court then turned to specifically consider where Nollan and Dolan fit in the 

regulatory takings framework.  Up front, the Court acknowledged the limited scope of the cases, 

which both involved challenges to land use exactions.
99

  It then tailored the question of whether 

the regulations were functionally equivalent to a classic taking.
100

  Again, the focus of the Court 

was the extent of physical or economic burden that the government regulation imposed on 

private property rights.
101

  The Court found that “Nollan and Dolan both involved dedications of 

property so onerous that, outside the exactions context, they would be deemed per se physical 

takings.”
102

  Of great importance here is that the Court reiterated that the findings were highly 

dependent on the fact that the exactions were dedications of land.
103

  It is this critical element 

that allowed the Court to conclude that physical takings had occurred.  As will be discussed 

below, it is doubtful that the Court could use the same logic if the regulatory act was a monetary 

exaction. 

 Unfortunately, the Lingle Court did not extend its analysis to consider monetary 

exactions.  However, one could build on the reasoning used by the Court.  By carrying the Lingle 

analysis one step further, the question in the context of monetary exactions is whether the 

imposition of a monetary exaction could be the functional equivalent of the classic taking.  As 

discussed above, in making this determination, the Court focused directly on the physical or 
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economic burden that the government regulation imposed on the private property rights.
104

  As 

will be discussed below, an analysis of relevant legal and policy principles strongly suggests that 

a monetary exaction does not impose the requisite burden envisioned by the Takings Clause.
105

   

 

C.  Distinguishing Monetary Exactions from Land Exactions 

 The expansion of the Lingle takings analysis first prompts the question of whether a 

monetary exaction can be analogized to a classic physical taking.  Unlike a land exaction, a 

requirement to pay a fee cannot be classified as a per se physical taking whether imposed 

unilaterally or as a condition.  In Yee v. City of Escondido,
106

 the Court held that “[t]he 

government effects a physical taking only where it requires the landowner to submit to the 

physical occupation of his land.”
 107

  The imposition of a monetary exaction does not require a 

property owner to submit to occupation of his land in any way.  Therefore, the imposition of the 

fee does not impose a physical burden to the property owner.     

 The next step of analysis is to determine whether a monetary exaction is equivalent to a 

taking on the basis of the imposition of an economic burden.  The assessment of a fee may 

appear to be an economic burden on its face.  However, the mere requirement to pay a fee is not 

in itself a taking.  In order to affect a taking the fee must rise to a level “so onerous that its effect 

is tantamount to a direct appropriation or ouster.”
108

  Furthermore, to the extent that a fee is 

reasonable, the United States Supreme Court has established that it is not takings.
109

  The Court 
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rested its findings, in part, on the notion that money, unlike real property, is fungible.
110

  In the 

case of monetary exactions, the money collected by the fees are exchanged for goods and 

services provided by the city.   

 Additionally, as will be discussed below, the property developer receives sufficient 

reciprocal benefits in the form of increased property values to offset any short term economic 

burden.  Therefore, if a monetary exaction could be assessed outright as a property fee, without 

triggering a right to compensation, the heightened judicial review established in Nollan and 

Dolan should not apply when a city takes the lesser step of making the fee a condition of 

property development.   

 

 III.  REBUILDING THE BLEAK HOUSE
111

 

 Despite the confused state of takings jurisprudence, there are a number of principles that 

have remained constant in the decades since the Supreme Court began to expand the scope of the 

Takings Clause.  These principles, which serve as the foundation of takings jurisprudence, 

provide further support for the proposition that monetary exactions should remain outside the 

purview of takings law.   Additionally, as discussed below, a number of policy concerns are 

instrumental in coming to this conclusion. 

 

A. Considering the Foundational Principles of the Takings Clause 

 The Court has consistently cited the “Armstrong principle” as justification for the 

Takings Clause.
112

  This doctrine states that the intent of the Takings Clause is “[t]o bar 
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Government from forcing some people alone to bear public burdens which, in all fairness and 

justice, should be borne by the public as a whole.”
113

  The imposition of monetary exactions is 

consistent with this principle.  The costs imposed by monetary exactions are generally distributed 

widely between landowners, developers, and the end users of the property being assessed.
114

  

Additionally, the fees are generally distributed either on a proportional basis to those undertaking 

development in a defined geographic area or based upon a specified amount of estimated impact 

that the development will generate.
115

  Therefore, the entity paying the fee does not exclusively 

bear the costs of supplying infrastructure that the Armstrong principle holds should be 

shouldered by the public as a whole.  Consequently, monetary exactions do not conflict with the 

Armstrong principle.   

 A second foundational principle supporting takings jurisprudence is the doctrine of 

reciprocity of advantage.
116

  At the time that the United States Supreme Court extended the 

Takings Clause to regulatory actions, the Court also indicated that regulations may be 

constitutional when they promote an “average reciprocity of advantage.”
117

  The long-held 

doctrine rests on the idea that the burden of regulation should be weighed against the reciprocal 

benefits that result from the regulation.
118

  When the benefits accrued to the property owner are 

greater than the burden imposed, it is not likely that a court will find a taking.
119

  In order to 
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measure the benefit, the Supreme Court has considered both the direct benefits to the property 

owner as well as the indirect benefits that accrue to the community at large.
120

 

 In the context of monetary exactions – fees assessed through legislative action for the 

purpose of reimbursing government for the cost of providing public infrastructure and services – 

a burdened property owner will receive both direct and indirect benefits.  Direct benefits will 

accrue as a result of increased property value due to the provision of improvements.  In 2002, the 

Supreme Court held that increases in property values were a sufficient benefit to withstand a 

Takings challenge.
121

  In Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning 

Agency, the Supreme Court rejected a takings challenge to a development moratorium because 

the values of the restricted properties would be enhanced as property values in the broader area 

increased a as a result of the regulatory action.
122

  In the case of development fees, property 

developers receive assurance that the infrastructure supporting the development of the property 

will occur in a careful, orderly, and timely manner.
123

  These assurances translate in to increased 

salability and value. 

 The property owner also receives indirect benefits.  Many municipalities assess fees that 

support the public welfare, such as for the construction of community serving facilities like 

libraries and community centers.
124

  Others assess fees to mitigate regional impacts, such as 

environmental degradation and diminished affordable housing.
125

  The benefits from these 

monetary exactions will accrue to the general public, as well as the assessed developer.  In light 
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of the direct and indirect benefits that would consistently accrue to the property owner, a finding 

that an assessment of a monetary exaction is sufficiently onerous to warrant a finding that a 

taking has occurred is unlikely.  Thus, an application of the reciprocity of advantage test also 

demonstrates that monetary exactions would consistently fall outside the scope of takings 

jurisprudence.    

 

B.  Federalism and the Takings Clause 

 The deep-rooted principles of federalism also support the exclusion of monetary 

exactions from a Fifth Amendment review.  The regulation of property is a right widely believed 

to be within the purview of states under their police power authority.
126

  This authority is widely 

delegated to city and county governments in recognition of the integral role that they must play 

in making local land use decisions.   

 The suggestion that the federal government can or should prescribe an approach to 

something as unique as local land use decisions is obtuse at best.  Land use and development 

needs in the communities of New York City are undoubtedly different than those in Omaha, 

Nebraska.  This is the product of differences in economic generators, population density and 

rates of growth, and citizen preferences.  Unique topography and climate patterns also strongly 

influence local land use decisions.  Local governments are best suited to respond to local needs 

and preferences due to their familiarity with the factors influencing them.  As a result, it would 

be inefficient and irresponsible for the federal government to undertake planning efforts at the 

local level.  And, monetary exactions, as a fundamental aspect of land use and development, 

should be in the exclusive control of state and local governments.  
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 Federal courts have long recognized that the role of local governments in land use 

regulation is paramount.  For well over a century, the Supreme Court has paid deference to 

states’ roles in property regulation, as illustrated in long held doctrines such as the regulation of 

“noxious” uses
127

 and recent controversial decisions, such as the high-profile eminent domain 

case, Kelo v. City of New London.
128

   

 A review of takings jurisprudence also reveals that state lawmakers have enjoyed great 

latitude in defining, interpreting, and adjusting the boundaries of property law—all in response to 

changing conditions, social needs, and evolving understandings of the appropriate role of 

property as a social institution.
129

  Nothing in the text, history, or pre-Penn Central doctrine of 

the Fifth Amendment Takings Clause requires that state lawmakers be deprived of that power.
130

 

 

C.  Implications of Applying Nollan and Dolan to Monetary Exactions 

 As discussed above, the Supreme Court has taken steps to limit the reach of the 

Nollan/Dolan test.  The Court may have recognized that, while the value of applying the takings 

analysis in the context of land dedications is rational and effective, it yields a number of 

detrimental consequences as applied to monetary exactions.  These injuries can be minimized by 

removing monetary exactions from heightened scrutiny.  Each of these consequences should be 

heavily weighed in any analysis of the doctrinal treatment of development impact fees.  

 As an example, when applied to monetary exactions, the Nollan/Dolan test can 

substantially increase the level of administrative oversight required to recover external costs 
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associated with development.  The heightened bureaucracy adds unnecessary expense to the 

process of planning and providing necessary infrastructure for communities.
131

  One significant 

way that costs increase is through the burden shifting mandated by Dolan.  In that case, the 

Supreme Court shifted the burden of proving the required "rough proportionality" relationship 

“from the challenging landowner to the defending municipality.”
132

  This shift imposes costly 

procedural demands on municipal governments.  To meet the burden, municipalities must make 

"some sort of individualized determination that the required dedication is related both in nature 

and extent to the impact of the proposed development."
133

  This aspect of Dolan requires new 

governmental procedures designed to more accurately measure individual development impacts 

and to assign more proportional landowner burdens.  Generally, cities will expend hours of 

technical staff time or contract for costly consultant reports in order to make this determination.  

These factors, in turn, add significant administrative cost to delivering infrastructure.
134

 

 Another policy consideration is the potential that the development will fail to mitigate its 

impacts on the surrounding community, otherwise known as externalities.  This can occur if an 

exaction fails to meet the heightened standards of the Nollan/Dolan test, resulting in the fee 

being void and classified as an unconstitutional taking.  As a result, externalities imposed by the 

project either remain unmitigated or become a financial burden to the city.  These externalities 

would differ depending on the type and construction of the fee assessed.  However, it could 

likely include overcrowding of schools and increased traffic congestion, as a result of the 

introduction of additional children and vehicles to a community.  Ultimately, neighborhood 

residents pay the highest price as a result of a reduction in overall quality of life and the market 
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will likely respond with stagnation or declining property values.  If this occurs, there will be 

long-term consequences in the market.   

 Fear of litigation has led some municipal governments to underestimate the true impacts 

of development in order to minimize the risk of litigation.
135

  Long term, this trend will either 

place greater burdens on already overburdened municipal budgets or, worse, communities will 

forgo important infrastructure and facilities development.  Again, communities and property 

values suffer the greatest damage.  

Alternatively, some cities may refuse to grant development permits altogether to avoid 

incurring any impacts from growth.
136

  By weakening their ability to condition development 

permits, the Court effectively requires municipalities "[t]o deny development permits altogether 

to await completion of necessary public facilities rather than . . . better accommodate commercial 

development projects by having each contribute a share to those planned facilities."
137

  The 

municipality’s response to stop development could significantly hinder the ability of the market 

to perform.  Ultimately, this could lead to a stagnant economy and degradation in the future 

quality of life in the community.   

 In contrast to the scenarios above, when cities can impose monetary exactions to recoup 

the true costs of mitigating project externalities, such as increased traffic and enrollment in 

schools, they are able to minimize the impacts of development on surrounding communities.  

They can avoid potential impacts by fully mitigating them concurrent with the development of 

the property.  As a result, the public at large does not pay through a reduced quality of life and a 
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retardation of the market.
138

  The result is more harmonious and efficient growth and better 

planned communities.
139

 

 

CONCLUSION 

"It is a far, far better thing that I do..."
140

 

 At the earliest opportunity, the United States Supreme Court should provide much needed 

clarification regarding its intent with regard to the applicability of the Takings Clause to 

monetary exactions.  This Note suggests that the most logical reading of the related principles 

and laws should lead to the removal of monetary exactions from the purview of the Takings 

Clause.    

 Some may fear that removing exactions from the purview of heightened takings review 

may lead states and cities to abuse their regulatory authority.  However, developers and property 

owners would retain their ability to constitutionally challenge defective or ill-advised regulations 

on Equal Protection and Due Process grounds.  Furthermore, state courts have long regulated 

challenges to local land use decisions.  As a result, wronged parties would maintain numerous 

alternatives for recourse.    

 A clarification to this body of law would benefit a wide spectrum of stakeholders.  

Clarification would assist cities by providing certainty when they plan for the health, safety, and 

welfare of our nation’s cities.  Property developers and landowners would benefit through 

increased certainty and predictability in the development process.  And, most importantly, a 

clarification could also serve to arrest further degradation to the quality of life in neighborhoods 

nationally.  Communities, such as the suburb that Jim and his family live in, would benefit from 
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new and modern amenities as development occurs, and, even Jaime’s family can benefit during 

future waves of urban reinvestment and redevelopment.  Furthermore, future generations could 

avoid the disappointment and frustration experienced by Jaime and his family due to potholes, 

unavailable library books, or insufficient ball fields.  It is imperative that we avoid perpetuating 

the “Tale of Two Cities” in our nation’s cities.    

 


