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Framing the Loving Analogy: Same-Sex Marriage,
Gender Classifications and Heightened Scrutiny
under the Equal Protection Clause
By Luiz Antonio Salazar Arroyo
Introduction
It has been 15 years since the Hawaii Supreme Court in Baehr v. Lewin became
the first court to declare that a law requiring marriage to be between a man and a woman
creates an impermissible gender classification triggering heightened scrutiny.1 With that
holding, the claim that denying same-sex couples the right to marriage constitutes gender
discrimination went from being a mere academic debate and became a legal reality.2
However, despite other major victories for same-sex marriage advocates in the last 15
years,3 Baehr remains the only state high court to accept the claim that laws denying
same-sex couples the right to marriage constitutes gender discrimination.4 The gender
discrimination argument, instead, remains relegated to t concurring and dissenting
opinions.5

1

852 P.2d 44, 64, 67 (Haw. 1993). The Court also held that the Hawaii Constitution requires all gender
classifications are to be evaluated using strict scrutiny. Id. at 67.
2
See Deborah A. Widiss et al., Exposing Sex Stereotypes in Recent Same-sex Marriage Jurisprudence, 30
HARV. J. L. & GENDER 461, 461 (2007).
3
See, e.g., Lewis v. Harris, 908 A.2d 196 (N.J. 2006) (requiring state legislature to allow either same-sex
marriage or same-sex civil unions); Goodridge v. Dep’t of Pub. Health, 798 N.E. 2d 941 (Mass. 2003)
(requiring the state to allow same-sex marriage); Baker v. State, 744 A.2d 864 (Vt. 1999) (requiring the
state to allow same-sex civil unions); see also Lawrence v. Texas, 539 U.S. 558 (2003) (holding that
homosexual sodomy laws are unconstitutional).
4
Widiss, supra note 2, at 461.
5
See, e.g., Conaway v. Deane, 932 A.2d 571, 677-686 (Md. 2007) (Battaglia, J., dissenting); Anderson v.
King County, 158 Wn.2d 1, 115-20 (Wash. 2006) (Fairhurst, J., dissenting); Hernandez v. Robles, 855 N.E.
2d 1, 29 (N.Y. 2006) (Kaye, C.J., dissenting); Goodridge v. Dep’t of Pub. Health, 798 N.E. 2d 941, 971,
(Mass. 2003) (Greaney, J., concurring); Baker v. State, 744 A.2d 864, 905-07 (Vt. 1999) (Johnson, J.,
dissenting and concurring).
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The gender discrimination argument relies heavily on the Supreme Court’s
decision in Loving v. Virginia, where the Court held that miscegenation laws, which
forbid marriage between white and colored people, create impermissible racial
classifications in violation of the Equal Protection Clause.6 Advocates for same-sex
marriage have argued that if laws banning interracial marriages are unconstitutional
because they constitute racial discrimination, then laws banning same-sex marriages are
also unconstitutional because they constitute gender discrimination.7 This has come to be
known as the Loving Analogy. The analogy yields a strong parallel that has gained great
acceptance in the legal academic community, where the Loving analogy’s supporters
greatly outnumber its critics.8 However, as previously mentioned this great support of the
Loving analogy in the academic community has failed to persuade judges into accepting
the gender discrimination claim and invalidating laws that ban same-sex marriage.
Facing this abundant rejection of the Loving analogy by state high courts, this
article takes a different approach to strengthen the claim that laws that require marriage to
be between a man and a woman constitute gender discrimination in violation of the Equal
Protection Clause. This article looks past the Supreme Court’s single decision of Loving
v. Virginia to the Court’s entire equal protection jurisprudence. By analyzing the

6

388 U.S. 1, 11-12 (1967).
See generally Marc A. Fajer, Can Two Real Men Eat Quiche Together: Storytelling, Gender-Role
Stereotypes, and Legal Protection for Lesbians and Gay Men, 46 U. Miami L. Rev. 511 (1992); Andrew
Koppleman, Why Discrimination Against Lesbians and Gay Men is Sex Discrimination, 69 N.Y.U. L. Rev.
197 (1994) [hereinafter Koppleman, Sex Discrimination]; Sylvia A. Law, Homosexuality and the Social
Meaning of Gender, 1988 Wis. L. Rev. 187; Cass R. Sunstein, Homosexuality and the Constitution, 70 Ind.
L.J. 1 (1994); Andrew Koppleman, Note, The Miscegenation Analogy: Sodomy Law as Sex Discrimination,
98 Yale L.J. 145 (1988) [hereinafter Koppleman, Miscegenation Analogy]; Robert Wintemute, Comment,
Sexual Orientation Discrimination as Sex Discrimination: Same-Sex Couples and the Charter in Mossop,
Egan and Layland, 39 McGill L.J. 429 (1994).
8
See Lynn D. Wardle & Lincoln C. Oliphant, Reflections on the “Loving Analogy” for Same-Sex
Marriage, 51 How. L.J. 117, 124-25, 128, 170-77 (2007) (containing appendixes demonstrating the
imbalance in legal literature between supporters of same-sex marriage and critics of the same); Lynn D.
Wardle, A Critical Analysis of Constitutional Claims for Same-Sex Marriage, 1996 B.Y.U. L. Rev. 1, 1823, 96-101 (1996) (containing appendixes demonstrating the same).

7

2

framework of modern equal protection analysis, this article displays that any marriage
law that defines marriage as only being between a man and a woman makes a facial
gender classification and, therefore, must be subjected to intermediate scrutiny.
Modern equal protection analysis uses a two-step framework to determine
whether a law is unconstitutional.9 Under the first step, a reviewing court must determine
what is the appropriate level of scrutiny to be applied based on the classification made by
the law.10 Under the second step, the reviewing court must determine whether the law
passes the appropriate level of scrutiny.11 With equal protection analysis broken down
into this two-step approach, this article shows that the criticism directed at the Loving
analogy is incorrect or misguided when applied to the first step of modern equal
protection analysis.12
Part I of this article lays out the two-step framework for modern equal protection
analysis and gives a brief background of how the framework was created and developed
by the Supreme Court. Part II explains the Loving analogy and how it has been used to
argue that laws requiring marriage to be between a man and a woman constitute gender
discrimination in violation of the Equal Protection Clause. Part III uses the modern Equal
Protection framework to address criticism of the Loving analogy and demonstrates why
that criticism is inapplicable to the first step of modern equal protection analysis in
determining whether the marriage laws create a gender classification triggering
heightened scrutiny. The article concludes by stating that the Equal protection Clause
requires a reviewing court to subject a law that requires marriage to be between a man

9

See infra Part I.
See infra Part I.
11
See infra Part I.
12
See infra Part III.
10
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and a woman to intermediate scrutiny because such a law would make a facial gender
classification.
I. The Equal Protection Clause
A. The Framework of Modern Equal Protection Analysis
The Fourteenth Amendment of the Constitution provides that “[n]o state shall . . .
deny to any person within its jurisdiction the equal protection of the laws.”13 However,
the Supreme Court has explained that “[m]ost laws classify, and many affect certain
groups unevenly.”14 Not of these laws can be unconstitutional under the Equal Protection
Clause otherwise legislature would have a very difficult time enacting laws. To determine
whether a law violates the Equal Protection Clause, the Supreme Court applies a rigid
two-step framework with the first step determining what level of scrutiny should be used
by the reviewing court based on the classification made by the law, and the second step
determining whether the law passes that level of scrutiny.15
In determining the appropriate level of scrutiny, the first step requires the
reviewing court to determine what type of classification the law makes.16 There are two
ways to prove a classification. A law can either make a classification on its face, or it can
make a classification as applied.17 A law makes a classification on its face when it by its

13

U.S. CONST. amend. XIV, § 1.
Personnel Administrator of Mass. v. Feeney, 442 U.S. 256, 271-72 (1979).
15
See JOHN E. NOWAK & RONALD D. ROTUNDA, 3 TREATISE ON CONSTITUTIONAL LAW: SUBSTANCE AND
PROCEDURE 214-15 (3d ed. 1999). Although Dean Chemerinsky describes equal protection analysis as a
three-step process, his framework does not differ from the one I describe in this paper. See ERWIN
CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLE AND POLICIES 669-74 (3d ed 2006) (“all equal protection
issues can be broken down into three questions: What is the classification? What level of scrutiny should be
applied? Does the particular government action meet the level of scrutiny?”). Because this Article does not
contest the level of scrutiny that should be applied to certain classifications, and instead relies on the levels
of scrutiny already established by the Supreme Court, Dean Chemerinsky’s second step of determining
what is appropriate level of scrutiny to be applied to a certain classification becomes unnecessary.
16
See CHEMERINSKY, supra note 15, at 670-71.
17
See id. at 670-71; NOWAK & ROTUNDA, supra note 15, at 255-56; LAURENCE TRIBE, AMERICAN
CONSTITUTIONAL LAW 1465-88, 1502-14 (2d ed. 1988).

14
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very own terms “draws a distinction among people based on a particular characteristic.”18
The classic example of a law making a classification on its face can be found in the
Supreme Court’s decision of Strauder v. West Virginia.19 In Strauder, the Supreme Court
found a West Virginia law that required for jurors to be “‘white male persons who are
twenty-one years of age and who are citizens of this State’” to be in violation of the
Equal Protection Clause.20 The Court concluded “that the statute of West Virginia,
discriminating in the selection of jurors, as it does, against negroes, because of their
color, amounts to a denial of the equal protection of the laws to a colored man . . . .”21 By
stating that white people could serve as jurors while black people could not, the law by its
own terms drew a distinction among people solely on the basis of race. Thus, the law on
its face made a racial classification.22
The second way a law can make a classification is when it is facially neutral, but
it creates a classification as applied.23 A clear example of a law that is facially neutral but
makes a classification as applied can be found in Yick Wo v. Hopkins.24 Yick Wo involved
a law that required the consent of the city board of supervisors before a laundry could be
operated in a wooden building, but did not require such consent if it was operated in a
brick or stone buildings.25 The law was facially neutral with respect to race because by its
own terms, the only distinction it made was between wooden buildings and brick or stone
buildings. Despite its facial neutrality, the Court noted that in its application the law

18

CHEMERINSKY, supra note 15, at 670; NOWAK & ROTUNDA, supra note 15, at 255-56 (“the law may
establish the classification on its face.” This means that the law by its own terms classifies persons for
different treatment.”).
19
100 U.S. (10 Otto) 303 (1879).
20
Id. at 305.
21
Id. at 310.
22
See CHEMERINSKY, supra note 15, at 696-97; TRIBE, supra note 17, at 1466.
23
See CHEMERINSKY, supra note 15, at 670-71; NOWAK & ROTUNDA, supra note 15, at 255-56; TRIBE,
supra note 17, at 1502-14.
24
118 U.S. 356 (1886).
25
See id. at 365.
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allowed the board of supervisors to withhold consent from 200 petitions all filed by
Chinese applicants, but grant consent to 80 petitions filed by non-Chinese applicants.26
Based on this discriminatory effect, the Supreme Court found the law as applied to be in
violation of the Equal Protection Clause despite its facial neutrality.27
However, since Yick Wo, the Supreme Court has made clear that discriminatory
effect is not enough to prove a classification when a law is facially neutral.28 In
Washington v. Davis, the Court made clear that for a law to make a classification as
applied, it must be shown that the law has both a discriminatory effect and a
discriminatory purpose.29 In that case, the Court stated that Yick Wo was correctly decided
because “an invidious discriminatory purpose may often be inferred from the totality of
the relevant facts, including the fact, if it is true, that the law bears more heavily on one
race than another.”30 In a later case, the Supreme Court explained that such a distinction
between facially explicit classifications and facially neutral classifications is needed
because “the Fourteenth Amendment guarantees equal laws, not equal results.”31
Once the reviewing court has determined the proper classification under the step
one, the second step of the modern equal protection framework requires the court to
engage in a “means ends” analysis based on the classification.32 The court must determine
26

Id. at 374.
Id. at 373-74 (“Though the law itself be fair on its face and impartial in appearance, yet, if it is applied
and administered by public authority with an evil eye and an unequal hand, so as practically to make unjust
and illegal of the Constitution.”).
28
See Washington v. Davis, 426 U.S. 229, 242 (1976) (“we have not held that a law, neutral on its face . . .
is invalid under the Equal Protection Clause simply because it may affect a greater proportion of one race
than another”).
29
See id. at 239-40.
30
Id. at 242.
31
Personnel Administrator of Mass. v. Feeney, 442 U.S. 256, 273 (1979).
32
See Wygant v. Jackson Bd. Of Educ., 476 U.S. 267, 280 (“[u]nder strict scrutiny the means chosen to
accomplish the State’s asserted purpose must be specifically and narrowly tailored to accomplish that
purpose”); City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 442 (“[under rational basis review,] the
Equal Protection Clause requires only a rational means to serve a legitimate end”); Gerald Gunther,
Foreword: In Search of Evolving Doctrine on a Changing Court: A Model for a Newer Equal Protection,
86 HARV. L. REV. 1, 20 (1972). (“legislative means must substantially further legislative ends.”); see also
27
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whether the ends the government seeks to achieve by the classification are permissible
and whether the means employed by the government are closely related enough to the
ends to justify the classification.33 A reviewing court does this by utilizing “an elaborate
system of judicial review composed of multiple levels of scrutiny,” which applies a
specific level of scrutiny depending on what classification the court determined the law
makes under step one.34
Strict Scrutiny has been used by the Supreme Court to evaluate classifications
based on race,35 national origin36 and alienage.37 The Court has referred to these
classifications as suspect.38 Under strict scrutiny review, classifications are upheld if they
are narrowly tailored to serve a compelling governmental interest.39 The burden falls on
the government to defend the use of such classifications.40 Although strict scrutiny is the
highest level of scrutiny and most laws cannot survive it, the Supreme Court has stated

CHEMERINSKY, supra note 15, at 673-74; NOWAK & ROTUNDA, supra note 15, at 205-08; TRIBE, supra note
17, at 1440.
33
Norman T. Deutsch, Nguyen v. INS and the Application of Intermediate Scrutiny to Gender
Classifications: Theory, Practice, and Reality, 30 PEPP. L. REV. 185, 186 (2003).
34
Jeffrey M. Shaman, Cracks in the Structure: The Coming Breakdown of the Levels of Scrutiny, 45 OHIO
ST. L.J. 161, 161 (1984); see City of Cleburne, 473 U.S. at 439-42; CHESTER JAMES ANTIEAU & WILLIAM J.
RICH, 2 MODERN CONSTITUTIONAL LAW 5-9 (2d ed. 1997); CHEMERINSKY, supra note 15, at 673-74;
ROTUNDA & NOWAK, supra note 15, at 213-15; TRIBE, supra note, at 1436-618; Gunther, supra note 32, at
8
35
See, e.g., Gratz v. Bollinger, 539 U.S. 244 (2003) (using strict scrutiny to invalidate an undergraduate
admissions program that used a numerical quantification for race, which made race a decisive factor for
some students).
36
See, e.g., Korematsu v. United States, 323 U.S. 214 (1944) (using strict scrutiny to uphold the exclusion
of Japanese-American citizens to interment camps during World War II).
37
See, e.g., Graham v. Richardson, 493 U.S. 365 (1971) (using strict scrutiny to invalidate a Pennsylvania
law that made aliens ineligible to receive public assistance and a Arizona law that made aliens ineligible to
receive public assistance unless they had resided in the state for at least 15 years).
38
Frontiero v. Richardson, 411 U.S. 677, 682, 688 (1973); see also Tribe, supra note 17, at 1465; Purvi S.
Patel, Equal Protection, 8 GEO. J. GENDER & L. 145, 148 (2007).
39
Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995).
40
Richard H. Fallon, Jr., Strict Judicial Scrutiny, 54 UCLA L. REV. 1267, 1273 (2007).
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that it is not “strict in theory, but fatal in fact.”41 Therefore, it is possible for a law to pass
strict scrutiny.42
Intermediate Scrutiny has been used by the Supreme Court to evaluate
classifications based on gender43 and illegitimacy44. Commentators have referred to these
classifications as quasi- or semi-suspect.45 Under intermediate scrutiny review,
classifications are upheld if they are substantially related to serve an important
governmental objective.46 In United States v. Virginia, the Court further elaborated that,
in addition, intermediate scrutiny requires the “reviewing court to determine whether the
proffered justification is ‘exceedingly persuasive’”, and the “burden of justification is
demanding and it rests entirely on the State.”47
Rational Basis review has been used by the Supreme Court to evaluate all other
classifications including economic and social48, wealth49 and age50. The Court has referred
to these classifications as non-suspect.51 Under rational basis review, classifications are
upheld if they bear a rational relationship to a legitimate governmental purpose.52 This is

41

Adarand, 515 U.S. at 237 (1995) (quoting Fullilove v. Klutznick, 448 U.S. 448, 519 (Marshall, J.,
dissenting)). In a landmark article, Gerald Gunther was the first to claim that strict scrutiny is “strict in
theory, but fatal in fact.” Gunther, supra note 32, at 8.
42
See, e.g., Grutter v. Bollinger, 539 U.S. 306 (2003) (using strict scrutiny to uphold a public law school
admission policy that used race as one factor among others).
43
See, e.g., United States v. Virginia, 518 U.S. 515 (1996) (using intermediate scrutiny to invalidate a state
military university’s exclusion of women).
44
See, e.g., Clark v. Jeter, 486 U.S. 456 (1988) (using intermediate scrutiny to invalidate a law requiring a
nonmarital child to establish paternity within six years of birth in order to seek support from his father).
45
See City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 442 (referring to the lower court’s holding
that metal disability classifications receive intermediate scrutiny as finding that mental disability is “a
quasi-suspect classification”); see also Patel, supra note 38, at 151.
46
Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982).
47
518 U.S. at 533 (citing Hogan, 458 U.S. at 724) (citation omitted).
48
See, e.g., Williamson v. Lee Optical, 348 U.S. 483 (1955). (using rational basis review to uphold a law
that favored optometrists over opticians).
49
See, e.g., San Antonio School Dist. v. Rodriguez, 411 U.S. 1 (1973). (using rational basis review to
uphold a tax system that allowed wealthy neighborhoods to have a great amount to spend on education
while poor neighborhoods have little).
50
See, e.g., Mass. Board of Retirement v. Murgia, 427 U.S. 307 (1976). (using rational basis review to
uphold a law that required police officers to retire at the age of 50).
51
Frontiero v. Richardson, 411 U.S. 677, 686 (1973).
52
Romer v. Evans, 517 U.S. at 631.
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a highly deferential standard of review where the Court has, at times, even resorted to
creating its own justifications in order to uphold a law.53 Some commentators have
claimed that the Supreme Court has engaged in a more searching form of rational basis
review when dealing with certain non-suspect classifications, such as sexual orientation,54
disability55 and undocumented alienage,56 which has come to be termed rational basis with
“bite.”57 An alternative rational for such rulings is that the “Court is simply deciding that
certain laws lack a legitimate purpose or are so arbitrary as to be unreasonable.”58 Under
either rational it is clear that rational basis review is still the lowest standard of review
and is less searching than intermediate or strict scrutiny.
There are two main reasons for the Court to maintain a rigid tiered analysis for
equal protection claims. First, it allows the Supreme Court to instruct lower courts on
when to provide a more searching inquiry, and if a more searching inquiry is needed, the
appropriate interests and assumptions that laws may be based on.59 Second, it prevents
lower courts from second-guessing economic and commercial classifications and
bringing back “the days of Lochner v. New York.”60 The first reason may seem fairly
obvious, but to properly understand the second reason, a brief history of heightened
scrutiny is necessary.
53

See, e.g., Williamson, at 487; see also Gunther, supra note 32, at 45.
See, e.g., Romer v. Evans, 517 U.S. 620 (1996). (using rational basis review to invalidate a state initiative
that repealed all laws prohibiting discrimination against gays, lesbians and bisexuals).
55
See, e.g., City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432 (1985). (using rational basis review
to invalidate an ordinance that required a special permit for operation of a home for the mentally disabled).
56
See, e.g., Plyler v. Doe, 457 U.S. 202 (1982). (using rational basis review to invalidate a law that required
only undocumented aliens to pay for public schooling).
57
See Gunther, supra note 32, at 18-24; Shaman, supra note 34, at 165-68; see also CHEMERINSKY, supra
note 15, at 680. Laurence Tribe has referred to this second version of rational basis review as “covertly
heightened scrutiny.” TRIBE, supra note 16, at 1443-46. In her concurring opinion to Lawrence v. Texas,
539 U.S. 558, Justice O’Connor stated that the Supreme Court utilizes two different forms of rational basis
review. Id. at p. 580 (O’Connor, J., concurring) (“[w]hen a law exhibits . . . a [bare] desire to harm a
politically unpopular group, we have applied a more searching form of rational basis review”).
58
CHEMERINSKY, supra note 15, at 680; see, e.g., Lawrence, 539 U.S. at 601 (rejecting Justice O’Connor’s
statement that the Supreme Court has applied two different forms of rational basis review).
59
See City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 460, 478 (Marshall J., dissenting).
60
See id. at 460 (citation omitted).
54
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B. The Background of Heightened Scrutiny
In Lochner v. New York, the Supreme Court held that freedom of contract was a
basic right protected as a liberty under the due process clause.61 The Court explained that
the government could only interfere with the freedom of contract to serve a valid police
purpose related to “safety, health, morals and general welfare of the public”62 Under
Lochner, a Court reviewing economic legislation must inquire: “Is this a fair, reasonable
and appropriate exercise of the police power of the State, or is it an unreasonable,
unnecessary and arbitrary interference with the right of the individual to his personal
liberty or to enter into those contracts in relation to labor which may seem to him
appropriate or necessary for the support of himself and his family?”63 This means-ends
inquiry allowed the Court to carefully scrutinize and ultimately invalidate social and
economic legislation in the name of laissez-faire economic theory.64 This new standard of
review protecting a laissez-faire economy was strongly criticized in Justice Holmes’
famous dissent.65 “The Fourteenth Amendment does not enact Mr. Hebert Spencer’s
Social Statics. . . . [The] constitution is not intended to embody a particular economic
theory.”66 The Court’s ruling in Lochner came to symbolize an era from 1897 to 1937 of
overreaching judicial review by the Court in the name of economic substantive due
process.67

61

198 U.S. 45, 53 (“[t]he right to purchase or to sell labor is part of the liberty protected by [the 14th
Amendment]”).
62
Id.
63
Id. at 56.
64
See TRIBE, supra note 17, at 568-74.
65
See Lochner, 198 U.S. at 74-76.
66
Id. at 75.
67
See CHEMERINSKY, supra note 15, at 608-29; TRIBE, supra note 17, at 567-86. Although Lochner is
considered the seminal case of the substantive due process era, most constitutional scholars actually
consider the period to have begun seven years earlier with the Court’s decision in Allgeyer v. Louisiana,
165 U.S. 578 (1897). See CHEMERINSKY, supra note 15, at 613-14; JOHN E. NOWAK & RONALD D.
ROTUNDA, 2 TREATISE ON CONSTITUTIONAL LAW: SUBSTANCE AND PROCEDURE 585-86 (3d ed. 1999);
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The Lochner era was seen as a horrible time for the Supreme Court and has drawn
criticism from both commentators and Judges for the last 60 years.68 Lochner v. New York
has held “a position of infamy rivaled only by Plessy v. Ferguson and Dred Scott v.
Standford.”69 Building on Justice Holmes’ dissent, many critics of the Lochner era have
claimed that the unequal bargaining power between employers and employees during the
time made freedom of contract illusory, and the Court was simply choosing to favor
employers and corporations over workers and consumers while ignoring social realities.70
Another criticism of the Lochner era is that the Court was highly inconsistent with its
rulings,71 but perhaps the strongest criticism of the era is that unelected judges were
acting as a superlegislature by substituting their own economic values for those of
popularly elected legislature to protect rights that were not expressly in the Constitution.72
This has led Lochner to be frequently referred to as an example of “‘judicial activism’: an
illegitimate intrusion by the courts into a realm properly reserved to the political branches
of government.”73
Eventually the Lochner era met its end when the Court’s laissez-faire ideal
clashed with the Great Depression and President Franklin Roosevelt’s New Deal
legislation.74 In 1937, Lochner was finally overruled by the Court in West Coast Hotel v.

TRIBE, supra note 17, at 567; Jack M. Balkin, “Wrong the Day It was Decided”: Lochner and
Constitutional Historicism, 85 B.U. L. REV. 677, 685-86 (2005).
68
See CHEMERINSKY, supra note 15, at 620-21.
69
Balkin, supra note 69, at 682.
70
CHEMERINSKY, supra note 15, at 620; TRIBE, supra note 17, at 578-79; Balkin, supra note 69, at 686.
71
CHEMERINSKY, supra note 15, at 620; NOWAK & ROTUNDA, supra note 67, at 588; Fallon, supra note 40,
at 1287.
72
CHEMERINSKY, supra note 15, at 620; NOWAK & ROTUNDA, supra note 67, at 599-600; TRIBE, supra note
17, at 580; Balkin, supra note 69, at 686-87.
73
Cass R. Sunstein, Lochner’s Legacy, 87 Colum. L. Rev. 873, 874. For explanations of the term “judicial
activism,” see William P. Marshall, Conservatives and the Seven Sins of Judicial Activism, 73 U. COLO. L.
REV. 1217 (2002); Kennan D. Kmiec, Comment, The Origin and Current Meanings of “Judicial
Activism”, 92 CALIF. L. REV. 1441 (2004).
74
See CHEMERINSKY, supra note 15, at 621; TRIBE, supra note 17, at 578-81.

11

Parrish.75 In that case, the Court also laid the foundation for rational basis review by
stating that “regulation which is reasonable in relation to its subject and is adopted in the
interest of the community is due process.”76 One year later, in United States v. Caroline
Products Co., the Supreme Court solidified the rational basis test by holding that
“regulatory legislation affecting ordinary commercial transactions is not to be
pronounced unconstitutional unless in the light of the facts made known or generally
assumed it is of such a character as to preclude the assumption that it rests upon some
rational basis.”77 However, in a very famous footnote, the Court explained that the
rational basis test would not be used to evaluate every law.
There may be narrower scope for operation of the presumption of constitutionality
when the legislation appears on its face to be within a specific prohibition of the
Constitution, such as those of the first ten amendments. . . . It is unnecessary to
consider now whether legislation, is to be subjected to more exacting judicial
scrutiny under the general prohibitions of the Fourteenth Amendment. . . . Nor
need we inquire . . . whether prejudice against discrete and insular minorities
may be a special condition, which tends to seriously curtail the operation of those
political processes ordinarily to be relied upon to protect minorities, and which
may call for a correspondingly more searching judicial inquiry.78
This footnote became the basis for the multi-tiered system of judicial review.79 In
Caroline Products, the Supreme Court was “unequivocal in its rejection of Lochner,” but
it “reserved the possibility that some rights might merit more judicial protection than
economic liberties.”80 In the wake of the Lochner era, the Court wanted to show deference
to legislature, but absolute deference would result in judicial abstention at the expense of

75

300 U.S. 379, 391 (1937) (“[t]he Constitution does not speak of freedom of contract”).
Id.
77
304 U.S. 144 (1938).
78
Id. at 152-53 n.4 (emphasis added).
79
See ANTIEAU & RICH, supra note 34, at 5; CHEMERINSKY, supra note 15, at 539-40; NOWAK &
ROTUNDA, supra note 15, at 217; TRIBE, supra note 17, at 582.
80
Fallon, supra note 40, at 1288.
76
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the politically powerless.81 The Court developed the multi-tiered system of judicial
review, which was originally composed of only strict scrutiny and rational basis review intermediate scrutiny was created later - to allow the Court to show deference to the
legislature in most instances while also protecting minority interests when the
government makes suspect or quasi-suspect classifications.82 Further, the use of the Equal
Protection Clause rather than the Due Process Clause allowed the Supreme Court to
engage in means-ends analysis while avoiding being associated with the Lochner Era.83
After viewing the history and formation of modern equal protection analysis, it becomes
clear that maintaining a rigid-tiered framework helps prevent lower courts from acting as
super-legislatures and bringing back “the days of Lochner v. New York” by instructing

81

See NOWAK & ROTUNDA, supra note 15, at 213-17. The problem of trying to balance these competing
interests was explained by Professors Tussman and tenBroek:
The United States Supreme Court attempts to meet these difficulties by maintaining that it is not
its function, as it reviews legislation, to substitute its views about what is desirable for that of the
legislature. It thus bows in the direction of the functional separation theory. But at the same time
the Court speaks of judicial self-restraint as the answer to the undemocratic aspects of the check
and balance system. Kept apart from each other, the essential incompatibility of these two
attitudes often escapes notice. For self-restraint is no virtue if the Court has a unique function to
perform. If, on the other hand, the self-restraint is justified, the belief in a unique judicial function
is untenable. These difficulties plague the Court at ever stage in the process of applying the equal
protection clause.
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them to only engage in a more searching form of judicial review in limited instances
where the Supreme Court deems it appropriate.
II. The Loving Analogy and Sex Discrimination
In Loving v. Virginia, the Supreme Court found laws that made it a crime for a
white person to marry a colored person violate the Equal Protection Clause.84 The statutes
at issue in Loving included an anti-miscegenation law which provided: “‘If any white
person intermarry with a colored person, or any colored person intermarry with a white
person, he shall be guilty of a felony . . . .’”85 Although the law clearly punished people
on the basis of a racial classification, the State of Virginia contended that because the
laws “punish equally both the white and the Negro participants in an interracial marriage,
these statutes, despite their reliance on racial classifications, do not constitute an
invidious discrimination based upon race.”86 In response to the State’s “equal application”
argument, the Supreme Court stated: “In the case at bar, . . . we deal with statutes
containing racial classifications, and the fact of equal application does not immunize the
statute from the very heavy burden of justification which the Fourteenth Amendment has
traditionally required of state statutes drawn according to race.”87 The Court also
explained that statements made in Congress around the time of passage of the Fourteenth
Amendment did not command a different result, and that the Court’s holding in Pace v.
Alabama88 - a case accepting the “equal application” argument - “‘represent[ed] a limited
view of the Equal Protection Clause which has not withstood’” subsequent Supreme
Court decisions.89 The Court then stated that “[t]here can be no question that Virginia’s
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Id. at 8.
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Id. at 9.
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miscegenation statutes rest solely upon distinctions drawn according to race. The statutes
proscribe generally accepted conduct if engaged in by members of different races.”90 The
Court then subjected the Virginia laws to strict scrutiny,91 and it held that the laws failed
to pass strict scrutiny because “[t]here is patently no legitimate overriding purpose
independent of invidious racial discrimination which justifies the classification,” as the
anti-miscegenation laws were clearly “designed to maintain White Supremacy.” 92
Today, every state except for Massachusetts has a law that prohibits same-sex
marriage by, explicitly or implicitly, requiring marriage to be between only a man and a
woman.93 Proponents of same-sex marriage have attempted to invalidate those laws by
analogizing those laws to the laws at issue in Loving v. Virginia and claiming that they
constitute gender discrimination. Professor William Eskridge offered the following
explanation of the Loving analogy based on the Hawaii Supreme Court’s ruling in Baehr
v. Lewin:
The state prohibition against same-sex marriage in Baehr is on its face sex
discrimination in exactly the same way that the prohibition against different-race
marriage was held to be race discrimination by Loving. In Loving a marriage
between a black man and a black woman was legal, but one between a white man
and a black woman was not. The only variable (the item that changed, in italics)
was the race of one partner. Loving held that to be a classification-based race
discrimination. In Baehr a marriage between a man and a woman was legal, but
90
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one between a woman and a woman was not. The only variable (the italicized
term) was the sex of one partner. Baehr held that to be a classification-based sex
discrimination.94
Drawing an analogy between the current marriage laws and the Jim Crow antimiscegenation laws of the past can have a strong effect on people in persuading them to
invalidate the marriage laws.95 Yet, despite the strength of this analogy, few judges have
been willing to accept the claim that marriage laws requiring marriage to be between a
man and a woman constitute gender discrimination.96
Many proponents of same-sex marriage such as Professor Andrew Koppleman
have tried to reinforce the gender discrimination argument by claiming that not only does
the Loving analogy show that Supreme Court doctrine supports the gender discrimination
claim, but legal doctrine aside, these marriage laws reinforce gender stereotypes by
forcing people to accept traditional gender roles.97
[T]he stigmatization of the homosexual has something to do with the
homosexual’s supposed deviance from traditional sex roles. “Our society” . . .
“uses the male heterosexual-homosexual dichotomy as a central symbol for all the
rankings of masculinity, for the division on any grounds between males who are
‘real men’ and have power and males who are not. Any kind of powerlessness or
refusal to compete becomes imbued with the imagery of homosexuality.”
Similarly, the denunciation of feminism as tantamount to lesbianism is
depressingly familiar.98
Gender stereotypes command that men cannot be homosexual because they must be the
dominant and powerful gender, and women cannot be homosexual because they should
be subservient to men.99 “Real men are and should be sexually attracted to women, and
94

WILLIAM ESKRIDGE, THE CASE FOR SAME-SEX MARRIAGE 162-63 (1996).
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real women invite and enjoy that attraction.”100 Because homosexuality breaks up these
stereotypes, marriage laws help reinforce gender stereotypes by restricting and
condemning homosexual conduct.101 Other supporters of same-sex marriage have claimed
that the reason why judges have failed to accept the Loving analogy is that lawyers have
failed to articulate the traditional gender role claim.102
While displaying that marriage laws reinforce traditional gender stereotypes is
important to help judges understand and accept the Loving analogy, looking at the other
side of the coin and strengthening the doctrinal claim is just as important.103 The claim
that marriage laws reinforce gender stereotypes can be very useful when a court has
reached the second step of heightened scrutiny analysis. States would have to justify that
their marriage laws are the proper “means” to bring about their “ends” when part of the
“ends” is maintaining gender stereotypes. However, most reviewing courts have failed to
even subject these laws to heightened scrutiny. Under mere rational basis review, the
claim that these laws reinforce gender stereotypes is not nearly as powerful as it would be
under heightened scrutiny, which demands a much closer fit between the governmental
“means” and their “ends” and shifts the burden to the State to justify upholding its laws.
This why it is important to strengthen the doctrinal claim that marriage laws must be
subjected to intermediate scrutiny104 because these laws make a facial gender
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classification.105 The following section will evaluate each of the criticisms offered by
commentators and judges against the Loving analogy and display that none of the
criticism has any merit when applied to the first step of heightened scrutiny analysis –
whether the law makes a suspect or semi-suspect classification. Therefore, a judge must
hold that marriage laws, which require marriage to be between a man and a woman,
should be subjected to intermediate scrutiny because they draw a facial classification
based on gender.
III. Criticism of the Loving Analogy and the Gender Discrimination Claim
A. The Supreme Court has Already Rejected the Loving Analogy
As a preliminary matter, it should first be addressed whether courts should even
look to Supreme Court jurisprudence in determining whether marriage laws make gender
classifications triggering heightened scrutiny. Critics of the Loving Analogy have claimed
that the Supreme Court has already considered and rejected the analogy, and, therefore,
Loving cannot be used to support a claim that the U.S. Constitution or any other
constitution requires states to legalize or recognize same-sex marriages.106 In Baker v.
Nelson, the Minnesota Supreme Court ruled that prohibiting same-sex marriage “does not
offend the . . . 14th Amendment[] to the United States Constitution.”107 Specifically, the
court ruled that there is no fundamental right to same-sex marriage and that excluding

classification, it is even more crucial for same-sex marriage proponent to convince the reviewing court to
subject the marriage laws to heightened scrutiny based marriage law’s use of a facial classification.
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Although most same-sex marriage cases are brought as state constitutional claims, and state
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same-sex couples from marriage does not violate the Equal Protection Clause.108 The
court also expressly rejected the Loving analogy.109 The Minnesota Supreme Court
explained, “Loving does indicate that not all state restrictions upon the right to marry are
beyond the reach of the Fourteenth Amendment. But in commonsense and in
constitutional sense, there is a clear distinction between a marital restriction based merely
upon race and one based upon the fundamental difference in sex.”110 Baker was appealed
to the U.S. Supreme Court but was dismissed for want of a substantial federal question
jurisdiction.111 However, this dismissal was not like most Supreme Court denials of
review. Because the decision was appealed under former 28 U.S.C. 1257(2)112, a
provision providing for mandatory appellate review by the Supreme Court, rather than
through a petition for writ of certiorari, critics of the Loving analogy claim that lower
courts should give the Court’s dismissal of Baker v. Nelson precedential value.113
When the Supreme Court reviews a case within its appellate jurisdiction under
1257(2), the Court has explained that “‘[v]otes to affirm summarily, and to dismiss for
want of substantial federal question . . . are votes on the merits of the case.’”114 “[L]ower
courts are bound by summary decisions by this Court ‘until such time as the Court
informs [them] that [they] are not.’”115 Critics contend that this means that the Supreme
Court’s summary dismissal of Baker should be treated as binding precedent that the
Supreme Court has considered the Loving analogy and rejected it.116 Indeed, many federal
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and state court decisions have recognized that Baker v. Nelson is a binding decision on
the merits and held that it is binding precedent that laws that prohibit same-sex marriage
are constitutional.117 However, this does not tell the whole story.
The Supreme Court has also stated that summary dismissals lose their
precedential value when “doctrinal developments indicate otherwise.”118 The critics of the
Loving Analogy that claim that Baker should be given precedential value have failed to
analyze whether there has been a doctrinal shift in the Court’s treatment of gender
classifications under the Equal Protection Clause.119 Half of the decisions treating Baker
as binding precedent failed to analyze whether there has been a doctrinal shift in any of
the areas of relevant law.120 The other half only analyzed whether there had been a
doctrinal shift based on Lawrence v. Texas, a case about homosexual conduct and the
right to privacy, and Romer v. Evans, a case about equal protection and sexual
orientation.121 This begs the question, what about gender classifications and the Equal
Protection Clause? Has there been a doctrinal shift in that area of the law?
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Indeed, such a doctrinal shift has occurred in terms of gender discrimination
claims since the Supreme Court’s summary dismissal of Baker v. Nelson in 1972. At this
time, gender classifications had not begun to receive heightened scrutiny. In 1971, in
Reed v. Reed, the Supreme Court for the first time found a law to be in violation of the
Equal Protection Clause due to gender discrimination.122 However, the Court failed to use
heightened scrutiny and invalidated the law under only rational basis review.123 Over the
next few years, the court remained divided over the appropriate level of scrutiny for
gender discrimination.124 It was not till 1976, in Craig v. Boren, that a majority of the
Court decided that gender classifications trigger intermediate scrutiny.125 Thus, there was
a tremendous doctrinal shift in Equal Protection Clause’s treatment of gender
classifications between 1972 and 1976. By requiring intermediate scrutiny, the Supreme
Court changed the entire test that States must pass to uphold their gender classifications.
Now the burden was on States to justify their laws, and States would be required to
demonstrate a must closer relationship between their governmental “means” and “ends”
than under rational basis review.126 In United States v. Virginia, the Court recognized this
doctrinal shift in gender discrimination jurisprudence and explained “the Court in postReed decisions, has carefully inspected official action that closes a door or denies
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opportunity to women (or to men).”127 Because the adoption of intermediate scrutiny by
the Court represents a large doctrinal shift in the Court’s treatment of gender
classifications, 128 the Supreme Court’s summary dismissal of Baker v. Nelson should not
be taken as binding precedent with respect to claims that marriage laws constitute gender
discrimination.
In fact, the one court to consider whether there has been a doctrinal shift in the
Supreme Court’s treatment of gender classification under the Equal Protection Clause
failed to treat Baker v. Nelson as binding precedent based on the Court’s post-Reed
decisions.129 In that case, the district court held: “Although a sex-based classification was
first recognized one year before Baker in Reed v. Reed, the concept did not full develop
till later. Also, the application of the intermediate – or ‘heightened’ – scrutiny standard to
sex-based classifications came after Baker. It is unlikely Baker, decided before these
concepts developed, could be held to be binding precedent.”130 If Baker v. Nelson cannot
be held as binding precedent with respect to gender discrimination claims, then lower
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courts should be free to look at the Supreme Court’s equal protection jurisprudence for
guidance in reviewing claims that marriage laws constitute gender discrimination.131
B. Marriage Laws Burdens Men and Women Equally.
The most frequent criticism of the gender discrimination claim is that marriage
laws do not make a gender classification because they burden men and women equal.132
“Men and women are treated identically by [marriage laws]; neither may marry a person
of the same sex. [Marriage laws] therefore do[] not make any ‘classification by sex’ and
[they do] not discrimination on account of sex.”133 This claim sponsored many judges134
and commentators135 has come to be known as the “equal application” defense.
However, the “equal application” defense is one of the main reasons why samesex marriage proponents have analogized the current marriage laws to the antimiscegenation laws in Loving v. Virginia. Loving expressly rejected the contention that
because a statute burdens different races equally, it does not make an express racial
classification, which should be subjected to strict scrutiny.136 Proponents of same-sex
marriage are also quick to point out that this is not surprising because the Court also
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faced and rejected the “equal application” defense three years earlier in McLaughlin v.
Florida.137 In that case, the Supreme Court held that a Florida law that prohibited a white
person and a black person from habitually cohabitating a room at night unless they were
married violated the Equal Protection Clause.138 In that case, like in Loving, the Court
recognized that the law applied equally to both races but still held that the law made a
racial classification and subjected it to strict scrutiny.139
However, same-sex marriage proponents should not stop at McLaughlin. The
“equal application” defense was also rejected ten years earlier by the Supreme Court in
Brown v. Board of Education.140 The entire notion of the “separate but equal” doctrine
previously endorsed by the Supreme Court in Plessy v. Ferguson141 was that racial
classifications were permissible as long as both races were benefited or burdened equally.
Segregation was constitutional so long as each race was given equal facilities. Thus, even
though segregation laws expressly required white people access to certain facilities and
black people access to diffferet facilities, each race still received the same benefits and
burdens. In Brown, the Supreme Court invalidated laws that required white children and
black children to attend racially segregated schools although these schools were
substantially equal with respect to school facilities.142 The Court held that “in the field of
public education the doctrine of “separate but equal” has no place. Separate educational
facilities are inherently unequal.”143 Thus, the denunciation of segregation and Jim Crow
laws by the Supreme Court in Brown was also a rejection of the “equal application”
137
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defense. If the mere “equal application” of the law cannot be used as a defense to
heightened scrutiny, then marriage laws, which make gender classifications, should be
reviewed under intermediate scrutiny even though they burden men and women equally.
Marriage laws should be reviewed under intermediate scrutiny because even
though they burden both genders equally, they make a facial gender classification. As
previously stated a law makes a classification on its face when it by its very own terms
“draws a distinction among people based on a particular characteristic.”144 For instance, in
Loving, despite the equal application of the statutes, the Court stated that the laws made a
racial classification and explained that “[t]here can be no question that Virginia’s
miscegenation statutes rest solely upon distinctions drawn according to race. The statutes
proscribe generally accepted conduct if engaged in by members of different races.”145 By
their own terms, marriage laws draw a distinction on who an individual person may
marry solely on basis of that person’s gender. If a law expressly states that only a man
and a woman can get married, then the law prohibits a man from marrying another man
while a woman is permitted to do so. The only thing prevent the man from marrying
another man is his gender. Since marriage laws proscribe certain conduct solely on the
basis of a person’s gender, it creates a facial gender classification, which triggers
intermediate scrutiny.146
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The “equal application” argument is also inconsistent with the text of the Equal
Protection Clause, which states that “[n]o State shall . . . deny any person . . . the equal
protection of the laws.”147 The use of the word “person” in the amendment has led the
Supreme Court to hold that “the Fifth and Fourteenth Amendments to the Constitution
protect persons, not groups.” If the focus of the Equal Protection Clause is on individual
people rather than groups, then it is improper to analyze a homosexual person’s claim of
gender discrimination by looking at whether the law burdens men and women equally as
groups.148 The only relevant inquiry should examine the individual homosexual person’s
marriage rights. If a man cannot marry other man because of his gender, then he is not
provided with the same equal protection of the laws as a woman who is free marry a man.
It does not matter if when you look at the two groups as a whole, there are parallel
burdens.
Critics have also pointed out that the Virginia anti-miscegenation laws had only
illusory equal application because “the law at issue in Loving did not prohibit all
interracial marriages, only those involving whites.”149 The statutes at issue in Loving
prevented white people from marrying non-white people while they permitted interracial
marriages between non-whites.150 Thus, “the antimiscegenation statute [in Loving] did not
treat blacks and whites identically,” so it is different from marriage laws that do treat
each gender equally.151 While this shame equality might have been true in Loving, it was
not true in a recent case where the Supreme Court still subjected the government action to
strict scrutiny despite its “equal application” to members of different races. In Johnson v.
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California, the Supreme Court held that a California Department of Corrections (CDC)
policy of making cell assignments for new prisoners on the basis of race created an
express racial classification triggering strict scrutiny.152 The CDC’s policy separated all
races from each other equally; for example, “Japanese-Americans [were] housed
separately from Chinese-Americans.”153 Thus, the policy did not have the same
white/non-white separation that was contained in Loving and was not an illusory “equal
application.” Indeed, in that case the “equal application” defense was raised by the CDC,
and, of course, the Supreme Court rejected it.154 The Court stated, “The CDC’s [“equal
application”] argument ignores our repeated command that ‘racial classifications receive
close scrutiny even when they may be said to burden or benefit the races equally.’”155
Thus, the equal burden placed on men and women by marriage laws, cannot change the
fact that such laws rely on facial gender classifications triggering intermediate scrutiny
even if such burdens are truly equal.
The “equal application” defense has long been rejected by the Supreme Court as
an exception to the rule that facial suspect or semi-suspect classifications trigger
heightened scrutiny. A law that by its own terms restricts conduct on the basis of race or
gender triggers heightened scrutiny, strict or intermediate respectively, regardless of
whether equal burdens are placed on the respective members of each race or gender.
C. Same-Sex Marriage Bans Lack the Invidious Intent that was Contain in Loving
To reinforce the “equal application” defense and the contention that marriage
laws do not make gender classifications, many critics of the Loving analogy have
attempted to distinguish Loving from the same-sex marriage laws by pointing out that
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while anti-miscegenation laws were clearly designed to discriminate against racial
minorities, marriage laws are not clearly designed to discriminate against women.156
“Virgina’s antimiscegenation statute, prohibiting interracial marriages, was invalidated
solely on the grounds of its patent racial discrimination.”157 “[T]he Court in Loving
determined that, although the statute applied on its face equally to all races, the
underlying purpose was to sustain White Supremacy and to subordinate AfricanAmericans and other non-Caucasians as a class.”158 In making these arguments, critics of
the Loving analogy are adding an element to facial classifications. Even though marriage
laws make a facial gender classification, these critics claim that an inquiry into whether
there is discriminatory intent must be made before heightened scrutiny is triggered. While
many same-sex marriage proponents claim that marriage laws do contain invidious intent
because they subjugate people into traditional gender roles,159 such a showing is not
necessary in determining whether the marriage laws trigger intermediate scrutiny. All that
a court should consider is whether those laws make a facial gender classification, and
since they do, the reviewing court should subject those laws to intermediate scrutiny.
This requirement of discriminatory intent misreads Loving. In Loving, the Court
only determined that the sole purpose of the laws were to maintain White Supremacy
after the Court subjected the laws to strict scrutiny.160 Thus, the Court in Loving did not
make a determination of whether there was discriminatory intent during its consideration
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of whether the laws made race classifications triggering strict scrutiny. Not only does the
requirement of discriminatory intent misread Loving, but it fails to consider that the Court
in McLaughlin invalidated a anti-miscegenation law that like the one in Loving burdened
both races equally without stating that the law was purposed on maintaining White
Supremacy.161 In response to this, one court has actually claimed that although
McLaughlin did not mention invidious intent, the facts are so similar to Loving it should
be assumed that invidious intent was the basis for the Court subjecting the law to strict
scrutiny.162 However, even if this claim were true, it fails to consider the Supreme Court’s
subsequent equal protection jurisprudence and how the framework of heightened scrutiny
works. 163
In the Supreme Court’s affirmative action cases, it has repeatedly rejected the
notion that an inquiry into the intent of laws should be done before heightened scrutiny is
triggered. The Court has stated that all racial classifications regardless of invidious or
benign intentions should be subjected to strict scrutiny.164 Likewise, the Court has
subjected gender-based affirmative action programs to intermediate scrutiny despite their
benign intentions.165 The Court has explained that it would be irrational to consider the
alleged intentions of certain classification prior to strict scrutiny. “Absent searching
judicial inquiry into the justification for . . . race-based measures, there is simply no way
of determining what classifications are ‘benign’ or ‘remedial’ and what classifications are
motivated by illegitimate notions of racial inferiority or simple racial politics.”166 In
essence, the Court is saying that the entire purpose of strict scrutiny is to determine
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whether the intent of the government in pursuing its classifications is legitimate.
Therefore, it is only during the second step of heightened scrutiny analysis when the
Court is engaging in its “means-ends” analysis “to ‘smoke out’ illegitimate uses” of
government classifications does the reviewing court consider discriminatory intent.167
This rule of not considering discriminatory intent until the second step of
heightened scrutiny analysis is also consistent with the idea of suspect and semi-suspect
classifications and it is consistent with the entire framework of heightened scrutiny
analysis itself. The Supreme Court has stated that when the government bases legislative
classification on gender or race these two factors rarely provide a relevant or sensible
ground for different treatment.168 That is why the Supreme Court has labeled them suspect
or semi-suspect and subjected them to a higher standard of review. Essentially, the notion
that some classifications are questionable on their face requiring the Court to engage in a
higher level of inquiry into their purpose and effect is the entire basis for having a
heightened scrutiny framework.169 If the government could avoid heightened scrutiny at
the outset by simply claiming that there is no invidious intent contained in their laws,
then the framework of heightened scrutiny analysis would be meaningless. The
government would be free to make any gender or racial classifications it desires as long
as it can come up with a benign reason for it. The affirmative action cases have prevented
this possibility from occurring. Those cases make clear that when a law makes a facial
classification an inquiry into the government’s motives for making such classifications
should only occur after the reviewing court has determined the appropriate level of
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scrutiny.170 Therefore, a reviewing court should not determine whether marriage laws are
based on a discriminatory purpose, until after the court has subjected the laws to
intermediate scrutiny because they make a facial gender classification.
It should be noted that in all the affirmative action cases, the laws at issue
burdened one race while another race was benefited.171 It might be argued that laws that
burden members of different races or genders equally represent a special circumstance
where such a look into discriminatory intent is necessary before heightened scrutiny is
applied. However, on this point the Supreme Court’s recent case of Johnson v. California
is instructive. As previously mentioned, that case dealt with a prison policy that equally
burdened members of each race. Despite this “equal application,” the Court failed to
conduct any inquiry into the presence of discriminatory intent before apply strict scrutiny
to the racial classification.172 Not only did the Court in Johnson fail to conduct such an
inquiry, the Court rejected the CDC’s attempt to claim that such classifications were
benign and should not be subjected to strict scrutiny since the policy was based on a need
to control prison violence caused by race-based prison gangs.173 In Johnson, the Court
reiterated that the purpose of heightened scrutiny is to “smoke out” illegitimate uses of
suspect or semi-suspect classifications.174 Thus, even when the law burdens members of
both races or genders equally, as long as the law makes a facial classification, heightened
scrutiny should be triggered without any determination of whether invidious
discriminatory intent is present.
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By implanting a requirement of invidious intent, critics of the Loving analogy are
confusing express facial classifications with facially neutral classifications, which the
Supreme Court has required a showing of discriminatory purpose before heightened
scrutiny can be applied. In fact, some commentators and judges have actually referred to
the marriage laws as being facially neutral.175 However, it is incorrect to compare the
marriage laws to the facially neutral laws that were at issue in cases such as Washington
v. Davis176 and Personnel Administrator of Massachusetts v. Feeney.177 In Davis, the law
at issue was a police entrance exam that caused a higher percentage of blacks to fail than
whites.178 In Feeney, the law at issue was a Massachusetts statute that gave veterans hiring
preferences in state jobs over non-veterans when at the time men composed 98% of the
veteran population.179 Unlike the laws in Davis and Feeney, which never expressly
mentioned race or gender, marriage laws speak in express gender terms by stating that
marriage can only be between a man and a woman. Laws make facial classifications by
drawing a distinction among people through its express terms based on a particular
characteristic.180 The facial classification in Davis drew a distinction between people that
passed the test and people that failed the test not race. The facial classification in Feeney
drew a distinction between people who were veterans and people that who were nonveterans not gender. Marriage laws by their express terms181 draw a distinction on who a
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certain person can marry by their gender - whether that person is male or female.
Marriage laws draw a distinction based solely on gender rather than any neutral
characteristic.
A further distinction, between the marriage laws and the laws in Davis and
Feeney, is displayed by examining the effects of the laws’ express terms. Despite the
discriminatory effect of the law in Davis some black people did pass the test. Thus, the
test was not an absolute bar to black people from entering the police force. Likewise, in
Feeney, despite the discriminatory effect of the law some women were veterans. Thus,
the law was not an absolute bar to women from receiving a hiring preference. Marriage
laws, on the other hand, are an absolute bar to same-sex marriage. Due to the express
terms of marriage statutes, under no circumstances may a man marry another man
although a woman is allowed to, and the sole basis for this distinction is the person’s
gender. Therefore, marriage laws are not facially neutral and do not require a finding of
discriminatory purpose before they trigger intermediate scrutiny. Marriage laws like the
laws in Loving, McLaughlin and Johnson make facial classifications despite their equal
application to members of different races or genders. While the existence or nonexistence
of a discriminatory intent against men or women is relevant once the court engages in
intermediate scrutiny review, it has no relevance in the initial determination of whether
marriage laws create a facial gender classification.
D. Gender Classification Can be “Separate but Equal”
Some critics of the Loving analogy have claimed that unlike racial classifications,
gender classifications can be “separate but equal” without triggering heightened
a zero percent chance of being housed with a member of a different race. See Johnson v. California, 543
U.S. 499, 502, 508-09 (2005). Therefore, if marriage laws were not in existence, but marriage licenses were
still only give to men and women, then the law would still make a facial classification despite the lack of
express gender terms.
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scrutiny.182 Professor Stephen Clark has stated that the marriage laws do not create a
gender classification triggering intermediate scrutiny because while “separate but equal”
has been explicitly invalidated in the context of race by Brown, it has not in the context of
gender.183 Gender “equality law has no analogue to Brown v. Board of Education or any
parallel proposition that merely drawing a sex-based line is inherently unequal or
necessarily stamps one sex or the other with a badge of inferiority.”184 Clark argues that
“the subjection of women and men to ‘mirror image restrictions’ triggers skeptical
scrutiny only if the restrictions are not actually ‘mirror image’ or, in another words, if the
resulting opportunities afforded each sex are ‘different in kind’ or unequal in their
tangible or intangible qualities.”185
Professor Clark’s claim relies on a footnote in an article by Professor Craig M.
Bradley. Bradley stated, “A statute that prohibits men from using the ladies room (and
vice versa) in public buildings would also make gender relevant but would not require
heightened scrutiny. In every case in which the Court has granted intermediate scrutiny,
the plaintiff has claimed to be disadvantaged vis a vis the opposite sex. Here, by contrast,
both sexes have been subjected to mirror image restrictions.”186 Bradley fails to mention
that the Supreme Court has only faced gender classifications that disadvantage one
gender over the other. Therefore, the Court has always granted intermediate scrutiny
because the Supreme Court has never had the chance to face a law that made a facial
gender classification that burdens both genders equally. However, that cannot stand for
the proposition that when the Court actually does face a gender classification that burdens
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both genders equally in the first instance, the Court would not subject that law to
intermediate scrutiny because it makes a facial gender classification.
Professor Clark’s “separate but equal” claim also relies on language found in the
Supreme Court’s landmark gender discrimination case United States v. Virginia.187 Clark
claims that the Supreme Court in Virginia stated that “separate but equal” may be
permissible in the context of gender.188 Clark mainly bases this assertion on language
found in Virginia, where the Supreme Court invalidates the Virginia Military Institute’s
exclusion of women by determining that VMI has not provided a suitable “separate but
equal” substitute for women in creating the Virginia Women’s Institute for Leadership.189
However, in Virginia, the Supreme Court mentioned that “separate but equal is
permissible” while it was engaging in intermediate scrutiny review.190 Therefore, it
appears that the Court will only consider the “separate but equal” defense during the
second step of heightened scrutiny analysis, and that laws that make gender
classifications will be subjected to intermediate scrutiny even if it is claimed that a
“separate but equal” substitute exists.
It might seem plausible to think that the “separate but equal” doctrine might be
permissible in the context of gender while it is not in the context of race. It is quite
common to see the “separate but equal” doctrine at place through gender classification in
everyday life. Men and women go to separate bathrooms, and men and women place on
separate basketball teams. However, as Justice Marshall once said, “A sign that says
‘men only’ looks very different on a bathroom door than on a courthouse door.”191
“Separate but equal” seems permissible in the context of gender because America has not
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experienced the same form of segregation with respect to gender as it has with race. If a
similar regime were in existence with respect to gender, and men and women used
separate water fountains or rode on different train cars, most commentators would
probably agree that such laws would make impermissible gender classifications in
violation of the Equal Protection Clause. So, what is the difference between a law that
requires the genders to use separate bathrooms and one that requires that to use separate
railroad cars?
The difference seems to be that one is based on a legitimate governmental
purpose while the other is not. A reviewing court determines whether a law serves a
legitimate purpose during the second step of heightened scrutiny review when the court
engages in its “mean-ends analysis” not during the first step. Therefore, it seems to be
more correct to say that gender classifications like the requirement of separate bathrooms
are valid because they pass intermediate scrutiny rather than because they do not trigger
intermediate scrutiny than to say that they do not trigger heightened scrutiny at all. In his
article, Clark argues that the “separate but equal” doctrine would still prevent absurd
results from following such as laws that require men and women to walk on different
sides of the street because the Supreme Court in Plessy rejected a similar argument about
laws requiring members of different races to walk on different sides of the street.192
However, under the “separate but equal” regime, laws that required people to ride in
different train cars or use different water fountains were not considered absurd and were
acceptable under Plessy’s precedent.193 After all, it is permissible to make gender
classifications so long as they are founded on legitimate inherent or biological differences
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between men and women.194 Because a reviewing court should consider whether the
“separate but equal” gender classifications are permissible once the Court engages in
intermediate scrutiny review, the marriage laws should still trigger intermediate scrutiny
even though they make a “separate but equal” classification.
E. Race and Gender Classifications are Different
The “separate but equal” claim rejected in the previous section seems to be based
on a more fundamental distinction between Loving v. Virginia and same-sex marriage
cases - that race and gender classifications are different, and that the constitution provides
a different level of protection to reflect this difference.195 Indeed, one criticism of the
Loving analogy is that race classifications are different from gender classifications
because race is not comparable to gender.196
The Supreme Court has recognized that there is a difference between racial and
gender classifications and stated that sex unlike race is not a proscribed classification.197
While the Court no longer recognizes that inherent or biological differences based on
race can be a reason for upholding a racial classification, inherent differences between
men and women are “enduring” and “cause for celebration.”198 Therefore, “there are
differences between males and females that the constitution necessarily recognizes.”199
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Indeed, the Supreme Court has upheld laws containing gender classifications if they are
based on the inherent or biological differences between men and women.200 If race and
gender classification are constitutionally different, then it would be inappropriate to use
Supreme Court cases such as McLauglin, Loving and Johnson to stand for the proposition
that marriage laws make a facial classification because those cases were about race not
gender.
The framework of heightened scrutiny clearly recognizes the existence of a
difference between racial classifications and gender classifications during the second step
of heightened scrutiny analysis. Racial classifications are reviewed under the highest
level of judicial review, strict scrutiny, while gender classifications are reviewed under a
middle level of judicial review, intermediate scrutiny. Part of the basis for having a lower
level of review for gender classifications is that unlike race, gender classifications can be
based on inherent differences between men and women. Thus, the lower standard of
review facilitates acceptance of these inherent or biological differences.201 However, this
article does not focus on the second step of heightened scrutiny. This article focuses only
on the first step of heightened scrutiny analysis and the determination of whether
marriage laws make facial classifications triggering intermediate scrutiny. Therefore,
although the second step of heightened scrutiny analysis recognizes a difference between
race and gender classification, the only relevant determination is whether the first step of
heightened scrutiny analysis also recognizes a difference between race and gender
classifications. Or phrased differently, is there a constitutional distinction between how
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gender-based laws make facial classifications and how race-based laws make facial
classification?
All the major constitutional law treatises do not draw a distinction between race
and gender with regard to the determination of whether laws make a facial classification
or a neutral classification.202 More importantly, it does not appear that the Supreme Court
draws a distinction either. In the previously mentioned case Washington v. Davis203, the
Supreme Court first drew the distinction between laws that make facial classifications
automatically triggering heightened scrutiny and laws that are facially neutral requiring a
showing of discriminatory purpose before they trigger heightened scrutiny. A few years
later in Personnel Administrator of Massachusetts v. Feeney, the Court extended the rule
contained in Davis to also apply to gender classifications. 204 In Feeney, the Court failed to
state that the there was any difference between racial and gender classification when it
comes to drawing the line between facial classifications and facially neutral
classifications205 In fact, the Court held that the “principles [enunciated in Davis] apply
with equal force in a case involving alleged gender discrimination.”206 Further, in
subsequent decisions, when explaining the difference between facial and neutral
classifications the Supreme Court has cited to Feeney even though the claim at issue was
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race discrimination not gender discrimination.207 Therefore, the Supreme Court does not
appear to distinguish between racial and gender classifications in drawing the line
between facial classifications and neutral classifications.
Critics of the Loving analogy may argue that the inherent differences between
men and women nullify the claim that marriage statutes rest on gender stereotypes.208 But,
they can only argue this once the court has determined the appropriate level of scrutiny
that marriage laws should be reviewed under. Since there is no distinction between race
and gender in how courts determine whether the law makes a facial classification, the
Supreme Court’s decisions in McLaughlin, Loving and Johnson support the claim that
marriage laws create facial gender classifications triggering intermediate scrutiny.
F. Same-Sex Marriage Bans Seek to Integrate the Two Genders
Critics of the Loving analogy have claimed there is a difference between laws that
integrate and laws that segregate.209 A “powerful distinction between same-sex marriage
and inter-racial marriage is that inter-racial marriage (and [Loving v. Virginia]) integrates
the subject classes, whereas same-sex marriage (and court decisions like Goodridge [v.
Department of Public Health]) mandating same-sex marriage embody a state rule
allowing segregation of the subject classes.”210 “Laws against miscegenation were
designed to segregate the races, reinforcing the socially disadvantaged position of African
Americans. By contrast, the traditional definition of marriage calls for mixing of the
genders-not segregation-and therefore cannot be understood as an attempt to
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disadvantage either gender.”211 This distinction has also been used to differentiate the
same-sex marriage cases from Brown v. Board of Education.212 “[H]ad Brown overturned
a regime of integrated public schools and allowed for racially segregated public schools,
then the Brown opinion would be analogous to [same-sex marriage cases]. But this is
exactly the opposite of what Brown did.”213 One commentator even went as far as to claim
that “one could assert that Goodridge [the Massachusetts case that found same-sex
marriage bans to be unconstitutional under the state constitution] represents the revival of
‘separate but equal.’”214
Now this is a true factual distinction that can be drawn between the segregation
laws at issue in Brown and Loving and the laws at issue in the same-sex marriage cases,
but it is unclear what this distinction has to do with the constitutional validity of marriage
laws. The Supreme Court has never stated that whether a law involves integration or
segregation can be a factor to be considered in equal protection analysis. In fact, the
Supreme Court has frequently faced racial integration programs in the same area as
Brown, public education, and has subjected such programs to strict scrutiny.215 In these
cases, the Supreme Court has stated that mandating schools to retain a certain level of
racial integration amounts to racial balancing,216 which is “patently unconstitutional”217
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and “is not to be achieved for its own sake.”218 Further, not only has the Court subjected
these integration programs to strict scrutiny, in all but one of its decisions,219 the Court
ultimately held that the programs violated the 14th Amendment.220 Thus, one cannot
claim that the difference between integration and segregation has any constitutional
significance in terms of whether the law makes a suspect or semi-suspect classification
and the appropriate level of scrutiny to be applied to a given law. Even though marriage
laws mandate integration, they still make a gender classification triggering intermediate
scrutiny.
Also, the factual distinction that critics draw between segregation laws and
marriage laws fails to recognize a more important and constitutionally significant factual
distinction. There is a difference between laws that require integration or segregation and
laws that merely permit integration or segregation. For instance, what made the
previously mentioned racial integration programs unconstitutional was that they forced
the inclusion or exclusion of certain individuals solely on the basis of their race.221 This
was the same problem with the segregation laws in Loving and Brown. In Loving and
Brown, the laws forced the inclusion or exclusion of certain individuals from public
education and marriage solely on the basis of the race.222 The difference between
mandating segregation or integration and merely permitting it in the area of marriage can
be illustrated by the following example. If a state enacted a law requiring people to marry
someone from a different race, most legal scholars would not have much trouble
determining that the law violates the equal protection clause by making an impermissible
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racial classification. Yet, such a law would create gender integration and would not be
designed with the invidious purpose of maintaining White Supremacy.
Laws permitting marriage only between a man and a woman require the inclusion
or exclusion of people to marriage solely on the basis of their gender. Thus, although
marriage laws require integration rather than segregation they are factually analogous to
the laws at issue in Loving and Brown. On the other hand, the right to same-sex marriage
does not require gender segregation nor does it mandate the inclusion or exclusion of
anyone on the basis of gender. It merely permits it, and leaves people to choose whether
to marry someone from the same sex or the opposite sex just as Brown and Loving
allowed people to choose who they could marry and where they wanted to go to school.
G. Characterizing Same-Sex Marriage Bans Misses the Key Moral Wrong
Professor Ed Stein makes an interesting non-doctrinal criticism of the gender
discrimination argument for same-sex marriage. Stein claims that while the gender
discrimination argument might have theoretical value, it is morally wrong because it
mischaracterizes the true harm of same-sex marriage bans.223 He bases this theory on the
idea that same-sex marriage bans are not so much about sex discrimination as they are
about animus towards homosexuals. 224 To explain this principle, Stein explains that many
scholars have noted that a significant purpose of the miscegenation statutes at issue in
Loving was to protect white women from black men, and that based on this point, one
could make an argument that the anti-miscegenation laws constituted gender
discrimination.225 However, making such an argument would be incorrect because it
mischaracterize the true class disadvantaged by the laws, racial minorities, and it
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“overemphasizes the way [those] laws disadvantage[d] women as compared to the ways
they disadvantaged people of color.”226
However, Stein fails to consider that blacks were not the class most burdened by
anti-miscegenation statutes. To be sure during the Jim Crow era there were plenty of
black people that had no interest in marrying a white person. Miscegenation statutes
would serve as no burden or impediment to such people. The class most victimized and
directly burdened by the miscegenation laws then were actually members of
interracial/miscegenist couples.227 Under Stein’s reasoning, the Court in Loving should
have identified the more direct harm and animus towards interracial/miscegenist couples
and expanded the framework of heightened scrutiny so that laws that make
interracial/miscegenist classifications should be subjected to strict scrutiny. However, it
would be inappropriate for the Supreme Court to unnecessarily expand the framework of
heightened scrutiny when the Court could simply have held that the laws make a racial
classification triggering strict scrutiny. This is also why it would have been inappropriate
for the Supreme Court to characterize the anti-miscegenation statutes as gender
discrimination. In Loving, it was unnecessary to do so because, at the time, gender
classifications were not subjected to heightened scrutiny, and it would be unnecessary to
expand the framework of heightened scrutiny to encompass gender classifications when
the statutes could simply be invalided as racial discrimination. The reasoning would not
change even if at the time of Loving, gender classifications triggered heightened scrutiny.
If both race and gender triggered heightened scrutiny, then the reviewing court would be
free to hold that anti-miscegenation laws made racial classifications triggering strict
226
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scrutiny because the Court could choose between the two classifications to find the more
appropriate one without expanding the framework of heightened scrutiny. This is not the
case with homosexual classifications, which would require an expansion of the
heightened scrutiny framework since the Supreme Court has not held that homosexual
classifications trigger heightened scrutiny.
Reviewing courts must be very careful about expanding the framework of
heightened scrutiny. One of the reasons for maintaining the framework of heightened
scrutiny is to prevent courts from engaging in the reprehensible judicial activism that was
contained in the Lochner era decisions.228 Expanding the framework of heightened
scrutiny to encompass new classifications when it is unnecessary to do so risks erosion of
the line between certain civil liberties, which needs the court’s protection, and economic
liberties, which should be decided by politically accountable representatives. Since the
Supreme Court has yet to hold that homosexual laws make a suspect or semi-suspect
classification triggering heightened scrutiny, a reviewing court should consider such laws
under intermediate scrutiny because they make a gender classification rather than
unnecessarily expand the framework of heightened scrutiny to encompass homosexual
classifications.
Stein has also claimed that the gender discrimination claim and the Loving
analogy do not reach all antigay laws because some antigay laws do not make use of
gender terminology.229 For an example of such a law, Professor Stein points to the
military’s “don’t ask, don’t tell” policy, which only allows the military to discharge
soldiers only if they are actually homosexual even if they have engage in same-sex sexual
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conduct. 230 If the gender discrimination argument does not reach such laws, then it may
seem necessary for a court to expand heightened scrutiny by making homosexual
classifications suspect or semi-suspect, so that the framework can reach laws like the
“don’t ask, don’t tell” policy. However, commentators has disputed this claim and argued
that the gender discrimination claim would reach laws targeted directly at homosexuals
because in order to enforce such laws the government still has to make determinations
based on the gender of the person affected by the laws and the gender of the person they
are attracted to.231 Professor Koppleman has explained that Stein’s reasoning would have
allowed the anti-miscegenation laws to remain enforceable as long as the language of the
laws was change to exclude interracial couples from getting married rather than
excluding white people from marrying black people.232 Even if the language was changed
to bar interracial couples from marriage, the laws would still clearly make a racial
classification and constitute racial discrimination.233 Because of this ambiguity of whether
antigay laws that do not use gender terminology still make gender classifications, it
would be appropriate to for the reviewing court to refrain from expanding heightened
scrutiny to include homosexual classifications as a suspect or semi-suspect classification
when reviewing marriage laws that use gender terminology and make clear gender
classifications. The Court could them make a determination on whether antigay laws that
do not use gender terminology fail to make a gender classification necessitating an
expansion of the heightened scrutiny framework when it actually faces a law like the
“don’t ask, don’t tell” policy.

230

Id.
Koppleman, supra note 160, at 527; Krotoszynski & Spitko, supra note 146, at 637-38 (“a person’s
sexual orientation cannot be disaggregated from a person’s sex”).
232
Koppleman, supra note 160, at 527.
233
Id.
231

46

Conclusion
This article has shown that any law that requires marriage to be between a man
and a woman kames a facial gender classification and triggers intermediate scrutiny.
Therefore, for such a law to pass constitutional muster, the State must show the law is
substantially related to serve an important government objective.234 The State’s
justification for the law must be exceedingly persuasive, and the burden for the
justification rests entirely on the State.235
Justice Holmes stated in his dissent to Lochner, “[The Constitution] is made for
people of fundamentally differing views.”236 Therefore, judges should not be so quick to
brush aside the gender discrimination claim because it might seem strange to them at first
or because they personally have moral objections to same-sex marriage. “Morality comes
into play in assessing law, and perhaps, reforming it, but that is but that is not the
business of the judge.”237 It is important that judges follow the framework of heightened
scrutiny and review marriage laws under intermediate scrutiny to remain faithful to
Caroline Product’s famous footnote. That footnote requires judges to engage in a more
meaningful review when laws prejudice against discrete and insular minorities.238 Based
on this footnote, the Supreme Court has found that one situation where courts should
engage in more meaningful review is when laws make gender classifications. Therefore,
judges should follow the Supreme Court’s commands and subject marriage laws to
intermediate scrutiny because judicial abstention can be just as reprehensible as judicial
activism when civil rights are at stake.
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However, getting judges to review marriage laws under intermediate scrutiny is
not enough by itself to invalidate those laws. Even though under intermediate scrutiny the
burden on proof lies on the government to prove that its gender classifications are
substantially related to an important government objective, same-sex marriage
proponents still must rebut assertions made by the government that its classification are
legitimate and do not constitute gender discrimination. Fortunately, there have been many
articles explaining how marriage laws constitute gender discrimination by reinforcing
gender stereotypes.239 This article will help allow same-sex marriage proponents to reach
intermediate scrutiny and be able to make that claim under the correct standard of review.
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