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INTRODUCTION 

For most law students, subject matter jurisdiction is a 

familiar and entirely unglamorous topic of conversation. Around 

the time the average 1L still briefs every case she reads, she 

learns that subject matter jurisdiction is required for access 

to a federal court.2 Subject matter jurisdiction exists, in the 

form of diversity jurisdiction under 28 U.S.C. § 1332, where the 

parties are of diverse state citizenship and where the amount in 

controversy is over $75,000.3  

During this discussion in Civil Procedure I, our 1L may 

also learn that determining the amount in controversy is not 

always a simple matter. In a suit for liquidated damages, the 

amount stated in the pleading controls, but not all plaintiffs 

seek a clear, explicit dollar amount.4 Where a plaintiff seeks 

some form of equitable relief, such as an injunction, courts are 

split over how best to value the controversy, noting that 

“although there are cases holding that the viewpoint of either 

the plaintiff or the defendant may be used, the majority rule is 

that the jurisdictional amount is to be tested by the value to 
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the plaintiff of the object that is sought to be gained.”5 

Usually, the discussion ends here. 

Meanwhile, in the scholarly literature, the argument has 

only just begun. Attempting to untangle the web of cryptic and 

often contradictory Supreme Court opinions on the matter,6 

academics have written, at length, about how best to value the 

amount in controversy when injunctive relief is sought. A 

seminal Harvard Law Review article, published in 1925, argues, 

in the name of clarity, that as we accept the plaintiff’s 

estimation of his liquidated damages, so should we accept his 

estimation of the monetary value of any equitable relief he 

might seek.7 In the alternative, a number of articles have since 

been published arguing that, in the name of equity, both the 

plaintiff’s and defendant’s perspectives should be considered, 

in order to ensure that any case deserving a federal forum 

receives one.8  

If the question, “from whose perspective should we value 

injunctive relief for the purposes of the amount in controversy 

requirement?” has already been asked and answered – to the point 

of exhaustion, some might say – why it worth asking again? For 

two reasons: 1) The Sixth Circuit is the last of the Circuit 

Courts of Appeals to definitively answer the question, and so 

stands in a strong position to weigh the varying arguments and 

2) In the numerous arguments regarding this question, little has 
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been said of the nature of injunctive relief itself (the very 

thing being valued).  

To provide historical background, this note will begin by 

examining both sides of the circuit court split. In analyzing 

the strengths and weaknesses of the majority, “plaintiff’s view” 

rule, and the minority “either viewpoint” rule, particular 

attention will be paid to the justification for each approach. 

It is worthy of mention, at the outset, that these 

justifications entirely omit any discussion of the thing being 

valued: an order of injunctive relief. Instead, the majority and 

minority rules immediately ask, “from whose perspective should 

we value this relief?”  

Ultimately, this note will argue in favor of a defendant-

reliant approach to the valuation of injunctive relief. This 

approach is both mindful of the nature of injunctive relief and 

faithful to the Supreme Court’s jurisprudence on the issue as 

well.  

HISTORY 

A. THE AMOUNT IN CONTROVERSY REQUIREMENT AND ITS PURPOSES.  

Subject matter jurisdiction is a necessary precondition for 

any case to be heard in federal court.9 The requirements for 

diversity jurisdiction, a type of subject matter jurisdiction, 

are outlined in 28 U.S.C. §1332.10 As per the statute, the 
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parties must be diverse of citizenship, and the amount in 

controversy must be greater than $75,000.11 

It is generally agreed that the amount in controversy 

requirement serves a key function: preserving federal court 

resources for cases of sufficient import.12 Since the Judiciary 

Act of 1789, the amount in controversy requirement has 

frequently been reaffirmed by Congress, and increased apace with 

inflation.13 Despite the seemingly clear objective of limiting 

access to federal courts, Congress’s zeal has been mitigated by 

the belief that the amount in controversy should not, on the 

other hand, “be so high as to convert the federal courts into 

courts of big business…”14  

In an effort to reconcile these two contradictory impulses, 

the amount in controversy requirement has continually been 

revalued.15 However, the dollar amount required by §1332 will 

always be somewhat arbitrary. Ultimately, it is unavoidably true 

that “the importance of a case to the parties or to the 

development of the law may not always be accurately reflected by 

the amount in controversy.”16 Nevertheless, lacking a more 

effective gating mechanism for access to the federal courts, we 

rely on a threshold dollar amount. 

B. MEETING THE AMOUNT IN CONTROVERSY.     

When a plaintiff seeks monetary damages, the amount in 

controversy requirement is easily satisfied. In such a 
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situation, “the sum claimed by the plaintiff controls if the 

claim is apparently made in good faith.”17 This good faith 

requirement affords plaintiffs considerable latitude in 

pleading. In fact, good faith may still exist, despite “the 

inability of the plaintiff to recover an amount adequate to give 

the court jurisdiction.”18 The sum pleaded by the plaintiff 

controls unless the defendant can show “to a legal certainty 

that the claim is really for less than the jurisdictional 

amount.”19  

Unfortunately, a plaintiff does not always neatly 

articulate a dollar amount in his complaint. Where monetary 

damages alone will not provide adequate compensation to a 

plaintiff, or where the amount of damages owed is too 

speculative to be calculated, a plaintiff will often seek 

injunctive relief.  Having made the determination that an injury 

cannot be easily stated in monetary terms, attempting to state 

the injury in monetary terms for the purposes of the 

jurisdictional minimum seems an absurd exercise. 

Equitable remedies are, by their very nature, often times 

fundamentally irreducible to a dollar amount. An equitable 

remedy, such as injunctive relief, will often be granted when, 

for some reason, “courts of law cannot afford an adequate or 

commensurate remedy in damages.”20 An inability to calculate 

damages may be simply a matter of practicability, where the 
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“damages flowing from [a certain type of] losses are difficult 

to compute.”21 Still other times, a court may refuse to calculate 

damages because the right in question defies monetary 

valuation.22 Where damages “result from an affront to some 

intangible right,” and not because of mere computational 

difficulties, a court may find it difficult to work the square 

peg of injunctive relief into the round hole of the amount in 

controversy requirement.23  

In cases where injunctive relief is sought, amount in 

controversy determinations are also difficult because of the 

frequent asymmetry between a plaintiff’s expected benefit and a 

defendant’s expected liability. If a plaintiff pleads a sum 

certain, the relief the plaintiff seeks and the liability the 

defendant suffers will typically be the same.24 However, it is 

not always the case that relief and liability exist in a one-to-

one ratio. Many times, injunctive relief is sought in cases 

where “the benefit of the action to the plaintiff will have a 

different value than the burden imposed on the defendant should 

relief be granted.”25  

C. FROM WHOSE PERSPECTIVE SHOULD INJUNCTIVE RELIEF BE VALUED?  

 Assuming that the value of injunctive relief may be 

different for each party to the suit, whose perspective should a 

court use? The various Circuit Courts of Appeals are, more or 

less, evenly split on this issue.26 A slight majority of the 
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circuits argue that injunctive relief should be valued from the 

plaintiff’s perspective, while the other Circuits argue that 

courts should look beyond the plaintiff’s perspective in an 

effort to strike some kind of balance between the value to both 

the plaintiff and the defendant.27  

1. The plaintiff’s viewpoint approach 

The plaintiff’s viewpoint rule is applied by a majority of 

federal courts.28 The Eighth Circuit stated this rule in 

Massachusetts State Pharmaceutical Association v. Federal 

Prescription Service, Inc., when it flatly rejected “the 

proposition that the amount in controversy is valued by the 

‘thing to be accomplished by the action’ as to either the 

plaintiff or the defendant, whichever is the higher.”29 

Ultimately, the Mass. State Pharmaceutical Association court 

explains, “the amount in controversy is tested by the value of 

the suit’s intended benefit to the plaintiff.”30 The Eighth 

Circuit’s pronouncement is archetypal of traditional 

formulations of the plaintiff’s viewpoint rule.31 

Perhaps the greatest benefit offered by the plaintiff’s 

viewpoint approach is clarity.32 As early as 1925, Dean Armistead 

Dobie noted that “there is still confusion and conflict both in 

the statement of the rules by which the amount in controversy 

shall be determined and in the application of those rules to the 

concrete case before the court.”33 His cure for this confusion 
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was simple: “the amount in controversy in the United States 

District Court is always to be determined by the value to the 

plaintiff of the right which he in good faith asserts.”34 The 

plaintiff’s viewpoint rule is further justified “by the 

historical tradition that the plaintiff is the master of the 

forum and is empowered to choose the court system and venue in 

which litigation will proceed.”35  

Despite these justifications, there remain many drawbacks 

to the plaintiff’s viewpoint rule. To begin with, valuation from 

the perspective of the plaintiff, to the exclusion of the 

perspective of the defendant, impedes another of Congress’s 

primary goals in the creation of diversity jurisdiction: the 

protection of defendants from bias at the hands of state 

courts.36 Congress sought to afford a federal forum to out-of-

state defendants in order to protect such parties from the 

potential prejudice of locally elected state court officials.37 

Moreover, under the plaintiff’s viewpoint rule, a plaintiff who 

seeks an injunction of minimal value to himself – but one that 

would impose significant liability on a defendant – may not do 

so in federal court, as he would not meet the requirements for 

diversity jurisdiction under § 1332. This is so, despite 

Congress’s intention to afford a federal forum to claims of 

great value.  
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The plaintiff’s viewpoint rule also limits the 

circumstances permitting a federal court to exercise removal 

jurisdiction. 28 U.S.C. § 1441 permits a defendant to remove a 

case from state court to federal court only if the case could 

have been brought originally in federal court.38 However, under 

the plaintiff’s viewpoint approach, removal jurisdiction would 

not be available to a defendant who stands to suffer great 

losses from an order of injunction, if the injunction would 

yield only minimal benefits to the plaintiff.39      

Additionally, because of the statutory limitations placed 

on removal jurisdiction, the plaintiff’s viewpoint rule 

incentivizes gamesmanship in pleading. 28 U.S.C. § 1446 provides 

that removal is forbidden after one year, irrespective of any 

amendments to the pleading that may be made.40 Consequently, a 

plaintiff may purposefully understate the value of a claim, and 

then, after a year, amend the pleading to increase the amount. 

Although this increased amount would then meet the requirement 

for original jurisdiction under § 1441, a defendant would 

nevertheless be unable to remove this case to federal court 

because of the timing limitations of § 1446.41  

2. The either viewpoint approach. 

In response to the plaintiff rule’s shortcomings, a number 

of circuit courts have adopted the either viewpoint rule.42 

Recognizing that the amount in controversy requirement exists, 
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primarily, to provide a federal forum to high-stakes complaints, 

many courts reason that, “although the plaintiff-viewpoint rule 

has much to recommend it, it should not be applied if to do so 

destroys jurisdiction when a substantial claim clearly in excess 

of the minimum amount is involved.”43 After a lengthy discussion 

of the issue in McCarty v. Amoco Pipeline Company, the Seventh 

Circuit likewise concluded that the plaintiff viewpoint rule 

should not be allowed to “blind federal courts to the realities 

of the magnitude of the controversy.”44 

Additionally, the either viewpoint rule rectifies many 

other problems attendant on the application of the plaintiff’s 

viewpoint rule. By allowing a federal forum for all cases of 

great import, the either viewpoint rule limits the likelihood of 

state court bias against out-of-state defendants.45 Moreover, the 

either viewpoint rule destroys any incentives that might 

encourage jurisdictional gamesmanship or forum shopping by a 

plaintiff attempting to impede a defendant’s access to the 

federal courts.46   

While the either viewpoint rule provides results which are 

more equitable to the parties involved, it remains the minority 

view. Advocates of the plaintiff’s viewpoint rule continue to 

stress that their rule provides greater certainty of results and 

simplicity in application.47 Ultimately, the debate rages on, 

with no end in sight. 
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ANALYSIS 

The circuit split has long persisted, and each sides’ 

arguments have been heard time and again. However, this note 

does not counsel in favor of one circuit or another, but against 

them all. The legislative history behind the creation of the 

amount in controversy requirement, from which the plaintiff’s 

viewpoint and either viewpoint rules draw their support, is 

spotty and much-debated. The stated objective of this note – 

developing an alternative approach to the valuation of the 

amount in controversy - is best accomplished by a careful 

consideration of the thing being valued: injunctive relief. 

Injunctive relief is fundamentally defendant-focused. As 

such, plaintiff-reliant methods of valuing injunctive relief 

misapprehend the fundamental nature of this equitable remedy. 

Moreover, the defendant-reliant approach to valuing injunctive 

relief draws its support from the language of the Supreme 

Court’s seminal holdings on the issue.48  

A. THE DEFENDANT-FOCUSED NATURE OF INJUNCTIVE RELIEF. 

On close examination, one finds the offending conduct of 

the defendant at the very heart of injunctive relief. An 

injunction, “a court order commanding or preventing an action,” 

forces a defendant to comply with some order from the court.49 

Eschewing any attempt to quantify the harm suffered by the 
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plaintiff,50 a court, when granting injunctive relief, merely 

ensures that this harm will not happen again.  

The court’s decision to grant injunctive relief is a matter 

of discretion.51 The availability of injunctive relief to any 

given plaintiff is dependant on “traditional principles of 

equity jurisdiction.52 These traditional principles are not 

easily defined. Ultimately, the court’s discretionary power is 

exercised via fact-specific inquiry, as courts “look to 

practical realities and necessities inescapably involved in 

reconciling competing interests…”53 Injunctive relief is 

necessarily the result of a careful balancing of these competing 

interests as, “equitable remedies are a special blend of what is 

necessary, what is fair, and what is workable.” 54 

Courts grant injunctive relief only when an adequate legal 

remedy is not available.55 Conversely, if a legal remedy is 

available courts will not grant injunctive relief.56 Often times, 

an adequate legal remedy will be unavailable where, for some 

reason, “courts of law cannot afford an adequate or commensurate 

remedy in damages.”57 A plaintiff’s damages may be unclear for a 

number of reasons: because they “result from an affront to some 

intangible right” or because the “damages flowing from [a 

certain type of] losses are difficult to compute.”58 A plaintiff 

who is unable to put a dollar amount on his claim finds in the 
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equitable remedy of injunctive relief an alternate avenue for 

recovery. 

In the absence of a legal remedy – or, more to the point, 

in the absence of calculable monetary damages – the court shifts 

its focus from the harm that the plaintiff has suffered to the 

act that the defendant has committed.59 Rather than compensating 

the plaintiff with monetary damages for the harm that has 

befallen him, the court instead demands the defendant’s 

compliance, turning its attention to the cessation of future 

activities that would work further harm.60  

For the clearest indication that a court’s primary 

consideration when granting injunctive relief is the cessation 

of the defendant’s harm-causing act, one need only consider the 

requirements for an order of injunctive relief.61 The order of 

injunction is addressed specifically to the enjoined62 and must 

“describe in reasonable detail…the act or acts sought to be 

restrained.”63 Additionally, “the injunction [must] be framed so 

that those enjoined will know what conduct the court has 

prohibited.”64 In describing the “act or acts sought to be 

restrained,” an order of injunction need not make any mention 

whatsoever of the benefit that the plaintiff expects to derive 

in order to comply with the rule’s requirements.65 The order of 

injunction concerns, exclusively and entirely, the defendant’s 

behavior.  
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Just as the harm that an injunction-seeking plaintiff has 

suffered is impossible to calculate, so too is the benefit that 

a plaintiff hopes to derive from this injunction speculative and 

uncertain. Market forces and other contingencies determine the 

monetary benefit that might accrue to an injunction-receiving 

plaintiff. This monetary benefit is not guaranteed, or in fact 

even mentioned, by the court.66  

In injunctive relief scenarios, the ratio of a defendant’s 

loss to a plaintiff’s gain is not necessarily one-to-one.67 

Conversely, “in suits for liquidated damages, the sum claimed in 

good faith by a plaintiff will generally equal a defendant’s 

potential liability.”68 Injunctive relief claims lack, for the 

parties involved, the predictability of money damage claims. The 

inability to satisfactorily calculate damages is, as discussed 

above, a necessary precondition for the granting of an equitable 

remedy.69  

Unable to state with specificity the damages that he has 

suffered, a plaintiff seeks to enjoin a defendant’s offending 

conduct. However, not only is the plaintiff unable to state his 

damages in monetary terms, the benefit that he ultimately 

derives from the injunction will be equally incalculable. In 

State Chartered Banks v. People’s National Bank, the plaintiff 

acknowledged its damages to be “prospective and not easy of 

evaluation.”70  
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The benefit that a plaintiff derives from an injunction is 

speculative because injunctions do not guarantee benefits to 

plaintiffs, they merely enjoin the conduct of defendants. A 

court, in an order of injunction, will “describe in reasonable 

detail…the act or acts sought to be restrained.”71 The court 

makes no claim or guarantee of the result of this injunction. 

What happens to the plaintiff, following the injunction, is out 

of the court’s hands.  

On one hand, it is undoubtedly true that the average 

plaintiff pursues an injunction because he expects to derive a 

certain benefit from the cessation of the defendant’s offending 

conduct. Given the cost – in time and money – of a court 

proceeding, this expected benefit is usually monetary. When A 

seeks to enjoin B from conducting marching band practice at 

three in the morning, it is more than likely because A wants a 

good night sleep so that she won’t be fired for napping on the 

job, not only because A dislikes John Phillip Souza marches.  

On the other hand, a court’s powers at equity extend – for 

the purposes of injunctive relief – only to the granting of an 

order that the defendant act in a certain way or cease acting in 

a certain way. The court may command or prevent an action of the 

defendant, but this is certainly not an express guarantee to the 

plaintiff of the monetary gain that he expects to derive from 

the injunction. A court might enjoin B from conducting marching 
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band practice at three in the morning. However, if A is fired 

three days later for gross incompetence, the fact that she now 

does not derive the benefit from the injunction that she 

originally anticipated is of no legal moment whatsoever. 

The uncertainty surrounding the pecuniary benefit that a 

plaintiff expects to derive from an injunction is most apparent 

where market forces are involved. In unfair competitions suits, 

for example, a plaintiff is, bewilderingly, called on to state 

“the difference between the value of the plaintiff’s business 

without the unfair or unlawful competition and the value of the 

business with it.”72 This is so, even though, by the very nature 

of injunctive relief, the plaintiff has admitted that she is 

unable to articulate her damages in monetary terms in the first 

place. Moreover, it is not difficult to imagine a situation in 

which a plaintiff’s estimation of this value will be rendered 

inaccurate by intervening market forces.73 

Ultimately, courts are unconcerned with the benefit that a 

plaintiff expects to derive from the issuance of an injunction. 

If the terms of an injunction are violated, courts do not 

attempt to award damages to the plaintiff by determining what 

the plaintiff would have yielded, had the injunction been 

followed. More often, injunctions are enforced through contempt 

proceedings.74 
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Admittedly, there is a general rule that “the amount 

actually recovered is not the test of jurisdiction.”75 Even where 

a plaintiff ultimately fails to sustain a claim resulting in 

damages of over $75,000, this will not defeat jurisdiction.76 

However, the uncertainty of the benefits that might result from 

an injunction is not raised here as an argument to defeat 

jurisdiction, but only as an argument that courts are mistaken 

when looking to plaintiffs for the jurisdictional amount. If a 

plaintiff only has access to injunctive relief because she is 

unable to calculate her damages with certainty,77 why would we 

then rely on her estimation of the value of an injunction when 

looking for the jurisdictional minimum?     

Moreover, although courts forgive a discrepancy between 

claimed benefit and actual benefit, this leniency is predicated 

on the plaintiff’s good faith in pleading.78 Such leniency is 

hardly appropriate here, where the plaintiff’s pursuit of 

damages is defined by his inability to state those damages with 

any certainty. An estimate could not possibly be made in good 

faith when the party admits, at the outset, that he has no idea 

of the value of his damages.  

Where an amount cannot be pled in good faith, a method for 

determining the value of the relief sought should be as definite 

as possible. The plaintiff’s anticipated benefit is merely the 

likely, but still speculative, result of injunctive relief. Only 
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the express terms of the injunction – which command or prevent 

some action of the defendant – are guaranteed by the injunction. 

Anything that occurs subsequently is outside of the court’s 

power. 

The plaintiff, unable to state his damages with 

specificity, has turned the court’s attention to the defendant’s 

harm-causing act. And, as will be further discussed below, it is 

here that courts should look when determining whether or not the 

jurisdictional minimum is met.   

B. THE SUPREME COURT’S UNDERSTANDING OF INJUNCTIVE RELIEF  

Armed with a more precise definition of injunctive relief, 

we now consider how injunctive relief should be valued. Under 

the traditional approach – the plaintiff’s viewpoint test 

articulated in Glenwood Light & Water Company v. Mutual Light, 

Heat, & Power Company79 – the value of an injunction is the loss 

that the plaintiff would suffer were the defendant’s conduct not 

enjoined. The Glenwood court used the loss that the plaintiff 

would suffer as the measuring stick for the amount in 

controversy, despite the fact that injunctions make no mention 

of this loss. If the value to the plaintiff is not what the 

court is empowered to grant or guarantee, then why should this 

value be used to determine whether or not the jurisdictional 

minimum is met?  
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1. The traditional view of “the value of the right sought 

to be protected.” 

When courts determine the value of injunctive relief, 

“jurisdiction is to be tested by the value of the object or 

right sought to be protected against interference.”80 

Historically, defining “the right sought to be protected” is no 

simple matter. The result of this difficulty has been a circuit 

court split, and over 100 years of often conflicting Supreme 

Court pronouncements on the issue.81  

The majority of the circuits82 as well as some Supreme Court 

cases83 endorse a plaintiff’s viewpoint definition of “the right 

sought to be protected.” Under the majority’s analysis, the 

value of the right sought to be protected is the loss that the 

plaintiff would suffer were the defendant’s conduct not to be 

enjoined.  

In Glenwood, the plaintiff sought the right to “conduct its 

business free from wrongful interference by defendant.”84 The 

interference, in this instance, was caused by the defendant 

erecting telephone poles and stringing telephone wires in close 

proximity to the plaintiff’s own wires, “for the purpose and 

with the intent of interfering with and harassing the 

[plaintiff-]complainant.”85  

The Court stated that “the jurisdictional amount is to be 

tested by the value of the object to be gained by complainant.”86 
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The defendant alleged that the object to be gained by 

complainant was the removal of the offending poles and wires, 

the cost of which would not have met the jurisdictional minimum. 

The plaintiff-complainant claimed that the object to be gained 

was the recovery of “damage caused by defendant to complainant 

or its business or property,” the value of which would have met 

the jurisdictional minimum.87  

The court then quoted Mississippi & Missouri Railroad 

Company v. Ward, saying that “the removal of the obstruction is 

the matter of controversy.”88 Although this “removal of the 

obstruction” language appears to be perfectly synonymous with 

the defendant’s position that the cost of the removal of the 

offending poles and wires should govern, the Court accepted the 

plaintiff’s argument. The Glenwood court held that the value of 

the removal of the obstruction is not the value of the 

obstruction itself (or the cost of its removal), but the 

monetary gain that the plaintiff-corporation anticipated would 

flow to it after the removal of the obstruction. 

Following the principle articulated in Glenwood, many 

subsequent cases and treatises have likewise argued that the 

value of “the right sought to be protected” is whatever monetary 

gain the plaintiff anticipates he will receive if the protection 

is offered.89 One Civil Procedure textbook explains the value of 

the right sought to be protected in the context of a “suit to 
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enjoin infringement of a trade name in the state of Louisiana.90 

The textbook follows the Glenwood court’s position that the 

value of the injunction is “the value of the right to be 

protected.”91 Like the Glenwood court, this textbook’s authors 

then make the leap that the value of this right is “the value to 

the plaintiff of its claimed right.”92  Such an analysis measures 

the jurisdictional amount by the profit that the injunction-

seeker expects to reap, once the wrongful interference is 

removed, despite the litany of court pronouncements and 

procedural rules which focus not on the result of the removal of 

the interference, but on the removal itself.93  

2. “The value of the right to be protected” reconsidered in 

light of the nature of injunctive relief. 

Many courts hold that the “monetary value of the object of 

litigation” is that value which would “flow to plaintiffs if the 

injunction were granted.”94 However, this focus on the 

plaintiff’s anticipated monetary benefit runs counter to the 

principle that courts award injunctive relief only when damages 

at law are an insufficient remedy.95 An injunction will be 

granted precisely because the plaintiff believes himself 

incapable of calculating his damages. When considered in light 

of the defendant-focused nature of an order of injunction, 

Glenwood’s holding – and the holding of so many of the cases 
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following Glenwood – places an undue emphasis on the plaintiff’s 

anticipated benefit. 

The majority opinion, in Glenwood, correctly stated that 

the plaintiff seeks “a right to maintain and operate its plant 

and conduct its business free from wrongful interference by 

defendant…[and that]…the relief sought is the protection of that 

right.”96 It is also true that the plaintiff in Glenwood 

anticipated that this relief would yield a certain pecuniary 

value. However, it is not this pecuniary value that the 

plaintiff demands of the court.  

The plaintiff has no right to seek an injunction which 

explicitly guarantees the profits from the infringed upon 

business enterprise. This injunction only guarantees the 

plaintiff may pursue this enterprise unimpeded by the 

defendant’s interference. The order of injunction states nothing 

other than what conduct of the defendant is to be commanded or 

prevented.97 If the market for the plaintiff’s good or service 

were to evaporate tomorrow, the plaintiff’s injunction would be 

rendered economically valueless, but this would not deprive him 

of the right that he won in court. If the value to the plaintiff 

is not what the court is empowered to grant or guarantee, then 

why should this value be used to determine whether or not the 

jurisdictional minimum is met? 
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RESOLUTION 

The value of “the right sought to be protected” need not be 

understood as the value that the plaintiff expects to derive 

from the injunction. Other Supreme Court cases, as well as 

language in the Glenwood case itself, can be marshaled in favor 

of valuing an injunction from the defendant’s perspective.98 This 

defendant-reliant approach fits comfortably within the 

analytical framework already employed by some District Courts in 

the Sixth Circuit.  

A. AN ALTERNATIVE INTERPRETATION OF “THE VALUE OF THE RIGHT TO 

BE PROTECTED” 

Admittedly, support for the defendant-reliant approach must 

be measured against the long history of plaintiff’s viewpoint 

decisions. The Glenwood case appears to be a fairly 

straightforward endorsement of the notion that the value of the 

right to be protected is equal to the value of that right to the 

person seeking the protection. Dean Armistead Dobie wrote that, 

“the Glenwood case would seem to settle pretty definitely that 

the ‘value of the object’ is the value to the plaintiff of the 

right he asserts,”99 and that “it is hoped, the curtain has been 

rung down on this long and labored controversy.”100  

However, Glenwood is far from the only landmark decision on 

this issue. Predating Glenwood was a line of cases originating 

with the Court’s 1862 decision in Mississippi and Missouri 
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Railroad Company v. Ward, a case which the Glenwood holding 

departed from. Ward and its progeny understood the object of the 

litigation in much narrower terms, and, when taken with a close 

analysis of what, precisely, is being granted by an order of 

injunction, these cases support a defendant-reliant approach.  

In Ward, a bridge crossing the Mississippi River was at 

issue. Due to the angle at which this bridge rested relative to 

the flow of the river, a system of cross-currents and eddies 

developed.101 The complainant, Ward, alleged that the bridge was 

“a great obstruction to navigation – amounting to a prominent 

nuisance” and as a consequence his shipping interests suffered 

injury and delay.102 In determining whether or not jurisdiction 

existed, the court looked to “the character of the nuisance and 

the sufficiency of the damage sustained.”103 Ultimately, the 

Court turned its attention away from the damage sustained by the 

plaintiff, and to the damage-causing object, the bridge itself. 

The Court noted that “the want of a sufficient amount of damage 

having been sustained to give the Federal Courts jurisdiction, 

will not defeat the remedy, as the removal of the obstruction is 

the matter of controversy, and the value of the object must 

govern.”104  

It is true that Ward has been the subject of much 

confusion. Judge Learned Hand believed that the Court’s holding 

was “at best ambiguous.”105 Dean Armistead Dobie, who argued that 
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Glenwood had settled “pretty definitely” this question, went on 

to lament, “it is somewhat to be regretted that the Glenwood 

case did not cite and expressly overrule [the line of cases 

building off of Ward].”106 However, the Ward court’s method of 

articulating the matter in controversy is a perfect analogue to 

the order of injunction it would subsequently give. “The removal 

of the obstruction is the matter of controversy”107 precisely 

because the removal of the obstruction is the thing that an 

order of injunction would command.108    

More assistance is found in dicta from a later case, Smith 

v. Adams. In Smith, the law of the pre-statehood territory of 

Dakota “left the designation of a county-seat to the voters of 

the county.”109 The outcome of this election would determine 

whether or not the county would “acquire or lose a parcel of 

land…exceeding in value $5,000.”110 The plaintiff, Adams, brought 

an action to contest the validity of the election, arguing that 

the jurisdictional amount was met by the value of the land, the 

apportionment of which would be determined by the outcome of the 

election.111 The Court did not accept this argument.  

The Smith court first notes that “jurisdiction in this case 

depends upon whether the amount in dispute, exclusive of costs, 

exceeds the sum designated. By matter in dispute is meant the 

subject of litigation, -the matter upon which the action is 

brought and issue is joined.”112 The Court then engaged in a 
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lengthy discussion, defining “the subject of litigation.” In 

this discussion, the Court distinguishes, usefully, between two 

different injunction scenarios in an attempt to define the 

object of the litigation for the purposes of the amount in 

controversy.  

The first of these situations arose in an earlier case, 

Smith v. Whitney, “where the application was for a writ of 

prohibition restraining proceedings by court-martial against an 

officer.”113 Here, the matter in dispute was the potential 

dismissal of the officer from service, thereby “depriving him of 

a salary as paymaster general during the residue of his term.”114 

In such a case, the value of the “matter in dispute” could be 

understood as the value of the injunction to the plaintiff, 

because the plaintiff’s potential gain and the defendant’s 

potential loss were identical: the plaintiff’s salary. If the 

court martial were to be enjoined, the plaintiff’s continued 

employment would yield to him his yearly salary; this salary is 

precisely what the defendant would be required to pay.115  

The Court distinguished this scenario from the situation at 

hand in Smith, noting that, even though the employment 

termination example is correct, “we do not perceive how it can 

help the appellants.”116 In the Smith case, the plaintiff - 

representing the county’s interest via a statutory provision 

allowing citizens to challenge the election’s validity - alleged 
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that an injunction forcing certain election results would result 

in the acquisition of a parcel of land exceeding five thousand 

dollars in value.117 Adams further alleged that the acquisition 

of this parcel of land was “the matter in dispute,” for the 

purposes of determining the jurisdictional amount. However, the 

Court soundly rejected this argument.  

The outcome of the election was the matter in dispute, not 

the acquisition of the land. This is because “the acquisition or 

loss of the land in question is not a necessary consequence of 

the election for the county-seat,” as this outcome is only the 

anticipated result of the election, and is not guaranteed by 

law.118 The Court could find no rule “by which the benefit the 

county may gain, or the damage it may suffer…can be 

estimated.”119  

B. EMPLOYING A DEFENDANT-RELIANT APPROACH IN THE SIXTH CIRCUIT 

Throughout the past decade, a handful of cases have 

presented this question to the Sixth Circuit. In each case, the 

court has acknowledged the existence of the circuit split, but 

declined to weigh on this “jurisdictional morass.”120 In the 

meantime, various district courts within the Sixth Circuit have 

followed bold and unique lines of jurisprudence, unconsidered by 

other federal courts.121 

A defendant-reliant approach to valuing injunctive relief 

would fit comfortably within the space already created by 
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certain District Court decisions in the Sixth Circuit. In Bedell 

v. H.R.C. Limited, the Federal District Court of the Eastern 

District of Kentucky considered a plea to enjoin the 

construction of a low-income housing development which violated 

certain zoning ordinances.122 The court found that the 

jurisdictional minimum had been met where “the defendant ha[d] 

already expended more than $400,000 in the construction project 

involved.”123 In so ruling, the Bedell court engaged in no 

consideration of the value of the injunction to the plaintiff. 

The “object of the litigation” was not whatever nebulous benefit 

the plaintiff might yield from the defendant’s adherence to the 

zoning codes or from the absence of low-income housing. The 

“object of the litigation” was the cessation of a construction 

project already underway. And this object had a discrete, non-

speculative value: “$400,000…most of which will be lost, if [the 

construction project] is terminated.”124 

The Eastern District Court of Kentucky, in so ruling, did 

not claim to be following a defendant-reliant approach. In fact, 

this case is an often-cited example of the approach by which 

valuation is made from the perspective of the party seeking 

jurisdiction.125 Nevertheless, Bedell nicely illustrates the 

advantages of a defendant-reliant approach: the clarity offered 

by the plaintiff’s viewpoint rule and a strict, faithful 

adherence to the nature and purpose of injunctive relief.126   
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CONCLUSION 

This area of procedure has grown in a seemingly ad hoc 

fashion, and has been the subject of continued scholarly 

disagreement for decades.127 Moreover, the exhaustive debate 

surrounding the amount in controversy requirement and injunctive 

relief has led us ever-farther from the heart of the matter. The 

nature of injunctive relief itself provides the most useful 

guide in creating a method to value this equitable remedy. And 

in looking at the nature of injunctive relief, we find it to be 

fundamentally defendant-focused. 

The Sixth Circuit has the opportunity to reevaluate this 

awkwardly formed area of procedure. Rather than merely picking 

sides in a now stale, much-debated circuit court split, the 

Sixth Circuit should consider a new approach to this issue: a 

defendant-reliant approach to the valuation of injunctive 

relief.   
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