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The herd seek out the great, not for their sake but for their influamce
the great welcome them out of vanity or need.

-Napoleon Bonaparte

" Assistant Professor of Law, Florida Coastal School of Law; B.A. 1997, Duke Utjyers
J.D. 2001, Washington & Lee University School of Law. | owe many thanks to Thomas
Anderson, Susan Daicoff, Sarah Mietz, Nikki White and Charmaine Yu for their helpful
comments, research assistance and encouragement. All errors are my own.

! SeeQuotations Book, http://quotationsbook.com/quote/17849/ (last visited May 17, 2009).
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INTRODUCTION
Influence peddlers, influence seekers, and government officials have a lofag@ndting
history? Centuries ago, those in need of government action greatly appreciated the tafue of
audience with the king” and paid handsomely for such access, to the benefit of both theeinfluenc
peddler and the influence seeRd@wenty-first century influence peddlers offer influence seekers

a similar service, but often do so subject to restrictions not faced by their meuexlecessors.

2 Some recent commentators note, only partially in jest, that influence peddliag, a.k.
lobbying, and not prostitution, was the world’s oldest profession. In their spin on the welt+know
“Garden of Eden” temptation story from the Bible, the Serpent was thébisfist and his first
successful target was Eve, whom the Serpent persuaded to eat the forbidden apptealyynigpor
knowledge gained from the apple as a virtue rather than [the] vice” that the déhekasd, had
made it out to be. Nicholas W. Allardpbbying Is an Honorable Profession: The Right to
Petition and the Competition to be Righ® SAN. L. & PoL’Y Rev. 23, 23 & n.1 (2008) (citing
Thomas M. Susmamh,obbying in the 21st Century - Reciprocity and the Need for Re&#m
ADMIN. L. Rev. 737, 738 (2006)). Though they are viewed by many as villains, less pejorative
assessments of lobbyists note that they “provide vital information to lawsy&ledp craft
carefully balanced legislation, communicate insights from governmeaoiadsfio their clients,
and otherwise provide the essential grease that makes the government run (ess)e or |
smoothly.”SeeAlan B. Morrison,Lobbyists—Saints or Sinners® SraN. L. & PoL’Y Rev. 1, 1
(2008);see alsd_loyd Hitoshi MayerWhat Is This “Lobbying” That We Are So Worried
About? 26 YALE L. & PoL’Y Rev. 485, 486 (2008) (noting that “the most successful ‘lobbyists’
include American heroes such as Patrick Henry, Susan B. Anthony, and Martin Limper K
Jr.”).

% SeeSusmansupranote 2, at 738 (“Lobbying has surely been around as long as there has
been government itself.”).

* See generallyVILLIAM V. LUNEBURG& THOMAS M. SUSMAN, THE LOBBYING MANUAL : A
COMPLETEGUIDE TO FEDERAL LAW GOVERNING LAWYERS AND LOBBYISTS, (Am. Bar Ass'n
Section of Admin. Law and Regulatory Practice ed., 3d ed. 2005) (outlining regulations
applicable to lobbyistskee infraPart I11.D (describing lobbying disclosure rules). However,
there is some evidence that even medieval practitioners recognized awteespaflict of
interest principlesSeeHelen A. Anderson,.egal Doubletalk and the Concern with Positional
Conflicts: A “Foolish Consistency”?111 ENNST. L. ReEV. 1, 11-12 n. 442006) (“As early as
1280, a London Ordinance forbade attorneys from representing adverse pangesame
action and from dropping one client to represent another in the same case.”) (citihgronat
Rose,The Ambidextrous Lawyer: Conflict of Interest and the Medieval and Early Modern Legal
Profession7 U.CHI. L. SCH. ROUNDTABLE 137, 146-47 (2000)).
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Many of these restrictions are intended to make the whole influence eramnang “ethical,”
yet public perception indicates that additional reforms are necéssary.

When the influence peddler is a lawyer, and the influence seeker is a cli@mgrdiffithical
rules may come into play depending upon the decision maker before whom influence i§ sought
If the decision maker resides in the legislative braedy, @ United States congressman), then
the Lobbying Disclosure Act and similar laws impose restrictions intetalmcrease
transparency.lf the decision maker resides in the judicial brareh.(a state court judge), then

the rules of professional conduct prohibit a lawyer from improperly influencingidnegl

> According to a recent George Washington Battleground Poll, the vast majority of
Americans support more transparency in lobbying pract®sslhe George Washington
University Battleground Poll 2006ummarized dtake Research Partners,
http://www.lakeresearch.com/polls/BG030206.htm (last visited June 6, 2009). Fgslexam
eighty-seven percent of those polled support greater disclosure by lobbyists aipoutrthand
their level of Congressional contacts and eighty-six percent support gisatesure by
Members of Congress about their contact with lobbyists and about campaign camisitatm
lobbyists.Id.

° Although the rules may vary depending upon the decision maker, there is a currein effor
reconcile at least the very definition of lobbying in these multiple conteagtdayer,supra
note 2, at 508-18 (chronicling the definition of “lobbying” in various federal and stet¢ la
(citing FRANK R. BAUMGARTNER & BETH L. LEECH, BASIC INTERESTS THE IMPORTANCE OF
GROUPS INPOLITICS AND IN POLITICAL SCIENCE 34 (1998) (positing that the desire to influence
the policy process is the "common thread" of all lobbying)).

" SeelLobbying Disclosure Act of 1995, Pub. L. No. 104-65, 109 Stat. 691 ; Honest
Leadership and Open Government Act , Pub. L.1N0-81,121Stat. 735 (2007 Elisabeth
BassettReform Through Exposur7 BvoRry L.J. 1049,1076-78 (2008) (describing new
disclosure requirements imposed by Honest Leadership and Open Governmeniuthgnc
more frequent reporting and more detailed disclosures).
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decision make?.If the decision maker resides in an executive or administrative agency, liken “t
rules”—to the extent they apply—are not so cfear.

Any attempt to clarify the ethics of administrative agency influensimapld start with a
core principle underlying modern legal ethics—the avoidance and/or resolution aftsanffl
interest:® Accordingly, this Article addresses a conflict of interest—the “atlnganfluence
conflict’—that, to date, has escaped proper identification or anafysists simplest form, an

allocating influence conflict emerges when:

8 SeeMayer, supranote 2, at 529-531 (documenting procedural and institutional limits on
interest group influence on judged)pDEL RULES OFPROF L CONDUCT R. 8.4 (2008) (“It is
professional misconduct for a lawyer to: . . . (e) state or imply an abilityltende improperly
a government agency or official or to achieve results by means that viwd®elles of
Professional Conduct or other law.”). This prohibition may be intended to offset thateft-s
notion that “A good lawyer knows the law; a great lawyer knows the judge.”

% SeeMayer, supranote 2, at 526—29 (describing how influence is exercised over executive
branch officials)seeLUNEBURG & SUSMAN, supranote 4, at 178-85 (describing difficulty in
determining applicability of lobbying restrictions to communications withiaidtnative
agencies such as the Environmental Protection Ageseg)infraPart 111.D (reviewing statutory
and executive lobbying restrictions). The general lack of clear ethut@nce on administrative
agency lobbying—or “influencing”—means that important public policy decisioryshappen
in a “no rules” environmenBeel UNEBURG & SUSMAN, supranote 4, at 495 (“None of the
[Model Rules] directly address|es] the activities of lawyers qua Iskbi); see alsdavid B.
Wilkins, Who Should Regulate Lawyerd®5 HaRv. L. REv. 799, 815-24 (199Zkritiquing
generally applicable Model Rules versus categorical or practicgispeales and suggesting
contextual focus as future guid&ee generalltanley SporkinThe Need for Separate Codes of
Professional Conduct for the Various Specialtie€=0. J.LEGAL ETHICS 149 (1993).

19 Seelohn S. DzienkowskPositional Conflicts of Interes71 Tex. L. Rev. 457, 458
(1993)(“In recent years, conflicts of interest in the practice of law haveepted the legal
profession with some of the most serious problems of professional responsibdég. gtso
James W. Jones & Bayless Mannifgtting at the Root of Core Values: A “Radical” Proposal
to Extend to Model Rules to Changing Forms of Legal Prgd@@i4¢éNN. L. REv. 1159, 1187
(2000) (identifying one core value of the legal profession as “independent judgnaelvising
the client, uninfluenced by considerations other than the requirements of the ldwe ahert’s
best interests”) (citing MDEL RULES OFPROF L CONDUCTR. 1.7, 1.9-1.13, 2.1). Accordingly,
“this principle thus requires that, insofar as possible, a lawyer must avoid dhgt @nnterest
when rendering legal advice to a clierd”

1 See infraPart 11l (demonstrating that existing ethical guidance providesiadation for,
but does not adequately address, allocating influence conflicts).
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(i) a lawyer properly may, and was retained by the client to, influence an
agency decision makéf;and

(i) there is a significant risk that allocating influence on behalf of aeatcl
is reasonably certain to inhibit substantially the lawyer’s ability ta@nfte the
same decision maker on behalf of another cfignt.

Essentially, if a lawyer’s exercise of influence over an agencyidecizaker on behalf of
one client could harm another client or the lawyer himself, then that lawylsrfaloes an
allocating influence conflict?

Although allocating influence conflicts occur frequently in practice (aitil particular

frequency in administrative law practic)primary legal ethics sources do not explicitly address

12«properly” is an important part of this definition because Rule 8.4(e) alreatibjis
stating or implying an ability to influence “improperly” a governmeggracy or official or to
achieve results by means that violate the Rules of Professional Conduct dawtidoDEL
RULES OFPROF L CoNDUCT R. 8.4(e) (2008). Instances in which a lawyer properly may
influence a decision maker include when lobbying a member of Congress oiffhar dtaing
anex partemeeting with an administrative agency Commissioner or her SedfinfraPart I.A
(describing circumstances in which a lawyer may face an allocatingiee conflict).
13 For the purposes of this Article, one should consider an allocating influence cordlict as
subset of the “current client” conflict catego8eeMODEL RULES OFPROF L CONDUCTR. 1.7
(2008). However, there may be situations where an allocating influencetoafl arise even
absent a current client conflict.
14 Exactly which officials qualify as a “decision maker” varies dependmthe
circumstances and the applicable agency rules. For example, the 8geamitiExchange
Commission defines “decisional employee” to mean:
i) The administrative law judge assigned to the proceeding in question; and (ii)
All members of the staff of the Office of Opinions and Review; and (iii) Tha leg
and executive assistants to members of the Commission; and (iv) Any employee
of the Commission who has been specifically named by order of the
administrative law judge or the Commission in the proceeding to assist thereaft
in making or recommending a particular decision; and (v) Any other employee of
the Commission who is, or may reasonably be expected to be, involved in the
decisional process of the proceeding.

Seel7 C.F.R. § 200.111(d)(3) (2004).

15 SeeJonathan R. Macey & Geoffrey P. Mill&geflections on Professional Responsibility
in a Regulatory Staf&63 G:0. WASH. L. Rev. 1105, 1109-11 (1995) [hereinafter, Macey &
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them?® Similarly, although a few scholars have noted individual “problems” that possibly ¢
gualify as allocating influence conflicts, no scholarship has explained howntdydslocating
influence conflicts or, perhaps more importantly, how to address them etfiicEiiiis lack of
guidance means that many conflicts of interest are occurring without pdepéfication by the
affected lawyer and without effective oversight from lawyers chargidenforcing ethical
standards? In turn, the practical harm to clients generally is the same harm atssbuiith all
other conflicts of interest—the loss of loyalty, independent judgment, and zedlmeaay from
one’s lawyer*®

Part | of this Article defines an allocating influence conflfdn addition to providing a
basic definition, it describes the circumstances in which these confjatalty emerge, and
distinguishes the allocating influence problem from other comparativelyrbs¥sgurce-

allocation conflict$* Part Il of this Article demonstrates the pressing need to addressiatjocat

Miller, Regulatory Stafg(explaining how “private-sector lawyers” practicing “before
government agencies” frequently face a conflict-like problem giverthibgtare “repeat players”
before that agency3ee infraPart IV.B (showing how Macey & Miller’s identification of the
“repeat player problem” supports treating allocating influence problenctasflict of interest);
see infraPart I.A (describing particular practice scenarios in which allocatihgence conflicts
are most likely to occur).

16 See infraPart 11l (demonstrating that various sources, including the Model Rules, stat
rules, bar opinions, and federal and state lobbying statutes do not address alloibaénga
conflicts).

7 Sednfra notes 126—135 and accompanying text (summarizing existing legal scholarship,
which provides a foundation for addressing allocating influence conflicts).

13 In each state, a disciplinary committee, often composed of practiciggrsvypically
reviews ethics complaints, as delegated and supervised by the state supnérSed._isA G.
LERMAN & PHILIP G. SCHRAG, ETHICAL PROBLEMS IN THEPRACTICE OFLAW, 176 (2d ed. 2008).

19See, e.gMODEL RULES OFPROF L CONDUCT R. 1.7 cmt. 1 (2008) (identifying “loyalty
and independent judgment” as key interests protected by conflict of interejticulaspmbl.

2 (“As advocate, a lawyer zealously asserts the client’s position underdbefuhe adversary
system.”);see alsalones & Manningsupranote 10, at 1186-90 (describing core values of legal
ethics).

20 See infraPart I.B (crafting a specific definition of an allocating influecoeflict).

L See infraPart I.A (depicting the typical “scene” of an allocating influence lahifinfra
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influence conflicts given their prevalence and their harmful effects on betitscand the
professiorf? Part Ill demonstrates that existing ethics sources, though lacking micegnition
of allocating influence conflicts, provide the proper foundation for addressing’ttamt IV
addresses how to resolve allocating influence conflicts, first by shdwnwaallocating influence
conflicts fit within the existing conflict of interest framework and, seconduggesting specific

revisions to the comments to the Model Rules of Professional Cotfduct.

|I. DEFINING AN ALLOCATING INFLUENCE CONFLICT

Properly defining an allocating influence conflict requires a theeelinquiry. The
definition necessarily begins with the scene of the conilet,the circumstances in which
allocating influence conflicts arise, as shown below in SectiGhAdter establishing the scene,
Section B identifies the specific facts that must be present in order for tleeteggenerate an
ethical dilemma known as an allocating influence corfffi@ection C then shows how
allocating influence issues, which should be addressed as conflicts of intefestratii mere

resource allocation problerfs.

Part I.B & C(demonstrating how allocating influence conflicts aretaically-significant type of
resource allocation conflictipfra Part IV.A (illustrating how an allocating influence conflict
threatens the core principles underlying conflict of interest prohibitions)

22 3ee infraPart I1.A (showing how frequently allocating influence conflicts oxdnfra
Part 11.B (positing that allocating influence conflicts affecets and the profession).

23 See infraPart I,

24 See infraPart IV.D (suggesting one additional comment and one revised comment
regarding Model Rule of Profl Conduct, R 1.7).

5 See infraPart I.A.

*® See infraPart I1.B.

" See infraPart I.C.
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A. The Scene of the Conflict — Administrative Law Practice

Private-sector clients often hire administrative lawyers to convineecgglecision makers
to alter or retain the agency’s rules so that the client may pursue ésredabusiness stratedfi.
Administrative lawyers do this “convincing” through written submissions to thecggeimilar
in substance to a litigator's bri&fHowever, unlike their counterparts in litigation, who
generally may not attempt to influence a judge, administrative lawgay lobby or “influence”

agency decision makers through inforraglpartecommunications, such as an in-person

28 Or, in some cases, one may seek to block or complicate a competitor’s prizfgate
strategy. For example, if a lawyer’s client provides voice services mageer wire-subject to
multiple agency regulations perceived as burdensome, such as those rediifirgagability-
one may try to convince the Federal Communications Commission to impose saqpilations
on a new type of competing service provider, such as one that provides voice servicdseusing
internet via voice-over internet protocol technoldggeln re IP-Enabled Services: E911
Requirements for IP-Enabled Service Provid&C Docket Nos. 04-36 and 05-196, First
Report and Order and Notice of Proposed Rulemaking, 20 FCCR 10245, 10246 (2005)
(reviewing conflicting positions in rulemaking proceeding in which the lE@@®mmunications
Commission was considering “requiring providers of interconnected voice overeinRrotocol
(VolP) service to supply enhanced 911 [or] (E911) capabilities to their custonses’glso
John F. Duffy,The FCC and the Patent System: Progressive Ideals, Jacksonian Realism, and the
Technology of Regulatipidl U. CoLo. L. Rev. 1071, 1142-43 (2000) (describing hewparte
lobbying efforts were used to influence FCC’s decisions regarding Personai@dacations
Service licensing)see generall)kevin Werbach©Only ConneGt22BERKELEY TECH. L.J. 1233
(2007) (documenting FCC proceedings regarding regulatory status of voiceteveei
protocol service).

29 SeeEdward Rubin|t's Time to Make the Administrative Procedure Act Administrative
89 CORNELL L. Rev. 95, 100-01 (2003) (“To make a rule, an agency must publish a proposed
version of the rule or a statement of the rule’s subject matter, allow a pe&tiou dor private
parties to file written comments with the agency, and, after the comireredeen received,
publish a final version of the rule with a statement of basis and purpose.”). Fedaciésage
typically perform two basic functions—rulemakings and adjudicati®as5 U.S.C. § 553
(2004) (rulemaking); 5 U.S.C. § 554 (adjudications). The initial scenario described herein
focuses on the rulemaking function. In agency rulemakings, interested paayiddencomments
and reply comments in response to a notice of proposed rulem3kiegU.S.C. § 553(c).

Under certain agency rules, parties also may engage in written or in-p&rparte
presentationsSee, e.g47 C.F.R. 8§ 1.1206t seq (2008);see alssupranotes 48-51 and
accompanying text (noting agencies that peaxipartecommunications often subject to
limitations).

Cite as: Anderson, Heidi Reamer, Allocating Influe (June 21, 2009). Utah Law Review, ForthcomiAgailable at SSRN:
http://ssrn.com/abstract=1423491



meeting with an agency commissioner or a phone call to an agency staff Pekdawyer with
access to, and influence over, a key agency decision maker often is hired pleroliéints,
each expecting that the lawyer’s fee entitles them to that lavges&ss and influencéAs a
result, an administrative lawyer often must decide how to “allocate in#i@meong these
multiple clients.

To better appreciate the “scene of the conflict,” picture yourself as @iawno routinely
practices before an administrative agency in Washington, D.C. On one padeylgour office
phone rings. Client A needs agency action on a pending waiver request before itsdmiarg m
next week’? As you dial the number of your most trusted staff contact at the agency to urge

quick action on Client A’s request, an email arrive€lient B needs the same agency to approve

30 SeeRubin, supranote 29, at 119—2@xplaining how the permissibility @x parte
consultations varies based on the nature of the proceeding). Such communicatione often a
permitted under an agency’s rules regardirgpartecommunications which may condition the
permissibility of the communication on later public disclosure of the commuomnic&ee infra
notes 49-51 and accompanying text (reviewingethparterules applicable to various
administrative agency proceedings).

31 SeeRichard A. EpsteirThe Legal Regulation of Lawyers’ Conflicts of Interésx
FORDHAM L. REV. 579, 585 (1992) (positing that “when the stakes are very large, clients want
lawyers who have real experience in a given area, just the way a patfeatlwain tumor wants
to hire a physician who has done many similar surgeries”).

32 For example, Tribune Television Company sought and obtained two temporary waivers
from the Federal Communications Commission permitting it to own two television bstadc
stations in the same market, even though such common ownership would violate the agency’s
multiple ownership rulesSee In re Counterpoint Commc’ns, |20 FCCR 8582, 8582—-83
(2005).See generallpavid Pritchard, Christopher Terry,& Paul R. Brew@ne Owner, One
Voice? Testing a Central Premise of Newspaper-Broadcast Cross-Ownership P8I@ywm.

L. & PoL’y 1 (2008) (discussing Tribune waiver proceeding in criticism of FCC rule nequiri
such waivers).

¥ Many administrative agencies publish a public phone directory but only the well-
connected lawyer has access to important staff members’ direct dial suSexsre.q.
http://www.fcc.gov/fcc-bin/findpeople.pl (enter name in search box) (lasedidune 5, 2009)
(listing the same general 10-digit number for multiple staff memblkeospassess separate
individual, yet unpublished, direct dial numbers). However, those lawyers with indluent
relationships are privy to certain direct dial numbers and often utilize 8mile‘dial”
capabilities to a client’s advantaggeeMacey & Miller, Regulatory Statesupra note 15, at 1111
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its merger application so it may close on a transaction before the finquai#tr end3’ Your
most trusted staff contact at the agency is well-positioned to speed up actioemmi\Gl

request and on Client B’s request. However, you feel that you cannot ask younrsiadt to
assist both Client A and Client Be(, to grant you two personal favors in a single day) without
risking your influential relationship with your staff contact, a relationssipl#ished over the
past several years Welcome to your first “allocating influence” dilemma for the day—how to
allocate your influence over a decision maker between Client A and Client Blamdmtain

your relationship with the agency decision maker.

B. A Basic Definition

The Client A versus Client B conflict described above is a single, practiealpte of an
allocating influence conflict. In more abstract terms, an allocatimgeinée conflict begins to
emerge when: (i) a lawyer properly may, and was retained by the oliemfilience an agency

decision maker, and (ii) there is a significant risk that allocating infeiendoehalf of one client

(noting that “law firms that are repeat players before regulat@yaes are truly favored in the
sense that they are given preferential treatment by the bureandtssaigencies”).

34 The Federal Communications Commission and Federal Trade Commission often must
approve certain mergerSee47 U.S.C. § 214 (2004) (providing FCC with authority to review
certain telecommunications mergers via declaration that “[n]o carriehall asquire or operate
any line . . . unless and until there shall first have been obtained from the Commission a
certificate that the present or future public convenience and necessity reqwitl require
[such acquisition]”); 47 U.S.C. 8§ 310 (2004) (providing FCC with authority to review various
mergers involving licensees via declaration that “[n]o construction permit mmskaense, or
any rights thereunder, shall be transferred, assigned, or disposed of inrargy ma to any
person except upon application to the Commission and upon finding by the Commission that the
public interest, convenience, and necessity will be served thereby”).

% SeeMacey & Miller, Regulatory Statesupranote 15, at 1110 (noting that, when
administrative lawyers seek to “appease the agency bureaucrats,itagype unwilling to
zealously assert the client's interests if doing so would alienate theitnatsa and jeopardize
the lawyer’s long-term personal interest).
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is reasonably certain to inhibit substantially the lawyer’s ability tai@mfte the same decision
maker on behalf of another cliefitlf these two elements are present, then an allocating
influence conflict is present and a lawyer may not proceed with the represgs)absent

client consent.

C. Distinguishing Allocating Influence Conflicts from Other Resource Allocationslssue

If one casts the above definition of an allocating influence conflict in geteenas, the first
element requires a lawyer’s possession of or access to a finite resourice secbind element
requires a risk that use of that resource to one client’s benefit will tebtxiawyer’s ability to
use that same resource to benefit another client. In an allocating infearftet, the finite
resource to be allocated is proper influence over a decision fiatewever, other resources
that arguably satisfy these first two elements include time, staff syppenten filing cabinet
space’® A lawyer who must decide how to allocate these everyday resources amotmyddies

not face an ethically-significant conflict of interest; indeed, any airdfiinterest definition that

3 See supraotes 12—13 and accompanying text.

37 SeeJohn P. HeinZThe Power of Lawyerd7 Ga. L. Rev. 891, 892 n.2 (1983) (“Thus, if
one’s work involves allocative decisions about resources that are scarce and kelued, t
autonomy or control that permits one to make those decisions authoritativelyutesgidawer
or influence.”);see als@Burnele V. PowellWhat Clients Want and Why They Can’t Hayé&2
EMORY L.J. 1135, 1144 (2003) (“I assert, then, that what clients want, in the absence of a lawyer
willing to offer victory, is a lawyer whexudesvictory . . . a ‘lawyer of stature.” Clients wish to
believe that, despite their lawyer’s inability to say it, she will achasgh theclient’'s question
really has been taken seriously.”).

3 SeeHeinz,supranote 37, at 1144.
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included these resource allocation issues would be too Btd#ulis, a narrower definition is
necessary.

So, what is it that separates an allocating influence conflict from anydehbesion in which
a lawyer must allocate a finite resource, such as “time in the day”? Tihengedfharacteristics
involve two client-focused elements: (i) the client’s choice to retain theslalging based
primarily on the lawyer’s access to the finite resodf@md (i) the client’s ignorance regarding
both the resource’s limited nature and the consequences of the resourceti®altocomeone

else {.e., that the lawyer could or will use the resource on behalf of another client to her

39 Ask a busy lawyer how her day was and she may offer you a metaphor: “I spent ray whol
day putting out fires,” with each “fire” being a client problem she addreS&eq.e.g.Sue
Reisinger Wachovia Hires an Expert at Putting Out Fiy€RPORATECOUNSELMAGAZINE,

Aug. 11, 2008available athttp://www.law.com/jsp/ihc/PubArticlelHC.jsp?id=1202423655554
(reporting Wachovia'’s hiring of new general counsel who “has put out fires througgrout
career” as a lawyer). Deciding how to divide one’s time and other finite res@umoes

different client “fires” is a problem virtually all lawyers fa&eeRobert W. GordonThe
Independence of Lawye®8 B.U.L. Rev. 1, 7-8 (1988) (“Ideally independent lawyers freely
decide . . . how to divide their time between paying clients and other commitmbkats, w
strategies and tactics to follow in pursuit of the clients’ ends, and so forth. Orethis vi
professionals are distinctive not only because they respect their professtiimposed
restraints as well their clients’ needs, but also because at the core ajlibelrgre is an empty
stage where all outside direction ends, where the structures and consteatingsra to supply
alone. The client dictates (as moderated by the lawyer’s advice) this tedog sought and has
the final say on major decisions, but there are large interstices of ofterl chaiées reserved
for the professional’s judgment.’§ge also The State of the Legal Profession 19991 A.B.A.

Y OUNG LAW. DIvISION 22-23 (estimating that nearly half of the lawyers surveyed did not have
enough time for themselves or their families due to work obligatises);e.g.Jeremy R. Moss,
Making Time ABA GENERAL PRACTICE, SOLO AND SMALL FIRM DIVISION, available at
http://www.abanet.org/genpractice/lawstudents/articles/makindttmé(noting that “time is a
precious commodity” for lawyers). However, a certain subset of lawyemielgathose that
properly may influence a decision maker with a client’s fate in his handss-daegatively
unique and ethically significant resource allocation problem. For these fwlyer'water” they
have to offer their mangn fuegclients is “influence” and there’s only a limited supply.
Further, the very reason these lawyers were retained by their eli@ntheir perceived access to
such water. Finally, these lawyers’ clients are not aware that élweiets’ choice to put out
another client’s fire may mean that their own blaze continues to burn. In suahsiances, the
lawyer faces an allocating influence conflict.

0 See infranote 44 and accompanying text.
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detriment)™ The presence of these latter two elements distinguishes an allocatiegdef]
conflict—which is harmful to clients and in need of addressing—from other more benign
resource allocation conflicts, which do not require an ethically sound rethedy.

For example, it is highly unlikely that a client would hire a particular la\pyenarily due
to his access to filing space or pens. Similarly, it is highly unlikely thitat evould not know
that a lawyer’s time is limited and that his choice to spend time on anothersciratter would
limit his ability to spend time on that client's matféin contrast, when the finite resource is
influence over a decision maker, the client-focused elements flip-flop. Spdyifa lawyer
with influence over a decision maker often is retained due to—or solely because of—his
influence?* The failure to deliver on this implicit commitment to exercise influence onfozha
an individual client may even constitute a breach of corftaairther, a client may not be aware
that her lawyer must divide his influence among clients and may exerdisefitinence on
behalf of someone else to her detrim®nthus, there is a lack of transparency with respect to

allocating influence that is absent with respect to allocating othes fesburces. Ultimately,

“1 Macey & Miller, Regulatory State, supraote 15, at 1111.

2 Consequently, the proper remedies for an allocating influence conflict fochesan t
latter two elementsSee infraPart ll1.

3 Further, the allocation of time is well-documented in a client’s bill, thus providing
transparency that is lacking when the resource instead is influence.

4 This phenomenon is part of the broader trend of clients seeking lawyers with narrow
specializationsSeeEpstein,supranote 31, at 585 (demonstrating that legal specialists are in
high demand, especially in high-stakes matters). Administrative laywyéio often specialize in
a practice before a single administrative agency or even before almingéai of a single
agency, thus face an increased intensity when it comes to conflict of intevest$&e also
Macey & Miller, Regulatory Statesupranote 15, at 1111 (discussing special treatment afforded
to “repeat players before regulatory agencies”).

> SeeEpstein supranote 31, at 580-581 (articulating the contractual principles underlying
conflicts of interest).

¢ Macey & Miller, Regulatory State, suprote 15, at 1111 (“[L]Jawyers may trade off the
rights of some clients in order to curry favor with the agency and thereby adhangghts of
other clients.”) (citation omitted)
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this lack of transparency, coupled with heightened client expectations, medasiteas should
make influence allocation decisions according a higher ethical stahaarthey must make

allocation decisions involving other resources.

[I. THE CASE FORADDRESSINGALLOCATING INFLUENCE CONFLICTSNOW

Once defined and understood as a special type of resource allocation issue, Ittggaadxt
guestion regarding allocating influence conflicts may be, “Why should w& camaply put, the
legal ethics community should care about allocating influence conflicts:gi) the frequency
with which they occur, and (B) their harmful effects on clients and the piafiess

demonstrated in turn belotf.

A. Allocating Influence Conflicts Occur Frequently

The allocating influence conflict scenario described above occurs freqtertywyers
practicing before administrative agencies and other lawyers valudteiomfluence. This is
because administrative agencies—unlike courts—often permit (if not exglestyer to meet
directly with agency decision makers to present her client’s position, wittother side”

present® Such meetings or discussions are knowexagartepresentations’

" See infranotes 45-67 and accompanying text.

“8See, e.g47 C.F.R. § 1.1206 (2004) (“Unless otherwise provided . . . ex parte
presentations . . . to or from [Federal Communications] Commission decision-meaksogmel
are permissible in the following proceedings, which are referred to as {ierdisclose
proceedings, provided thex partepresentations to Commission decision-making personnel are
disclosed pursuant to paragraph (b) of this section...”). Some federal agenci¢e Hexurities
and Exchange Commission, require that all parties be given notice and opportunitycipgarti
in ex partecommunicationsSeel7 C.F.R. § 201.120(a)(1) (2004) (“Except to the extent
required for the disposition @ partematters as authorized by law, the person presiding over an
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Everyex partepresentation is an opportunity to exercise influence. Thus, any agency that
permitsex partepresentations in matters of importance is fertile ground for allocatihginde

conflicts>® The vast number of administrative agencies at the federal, state ané\Vetahhake

evidentiary hearing may not: (1) consult a person or party on a fact in issue,amtesdge and
opportunity for all parties to participate.”). Other agencies, such as deedF&lection
Commission, permit single-sidedk partepresentations provided that a notice describing the
nature of the communication be made part of the public reSeell C.F.R. § 201.4(a) (2004)
(“A Commissioner or member of a Commissioner’s staff who receives an ex part
communication concerning any rulemaking or advisory opinion . . . shall . . . provide a copy of a
written communication or a written summary of an oral communication to the Coimmmiss
Secretary for placement in the public file of the rulemaking or advisory opinion. The
Commissioner or staff member shall advise any person making an oral corationnilcat a
written summary of the conversation will be made part of the public record.”). Tbegoliags
in whichex partecommunications are permissible include informal and formal rulemakings, the
heart of any agency’s work, as well as other proceedings, including higle pnefiger reviews.
See supraotes 32—-35 and accompanying text.

49 See5 U.S.C. § 557(d) (2004) (describing restrictionserrpartepresentations applicable
to federal agencies generallgee, e.g.47 C.F.R. 8 1.1202(b) (2004) (defining the terex “
parte presentatiohas used before the Federal Communications Commission) (emphasis in
original). Ex partepresentations may be in-person, telephonic, or even by Svaile.g47
C.F.R. § 1.1202(b) (including written and oral presentations within the definitionexf parte
presentation and noting that “written communications include electronic submissiossitted
in the form of texts, such as by Internet electronic mail”). The abiligetsuch meetings
scheduled, and the time allowed during each such meeting, are finite and higaty va
resourcesSeeERWIN G. KRASNOW, DAVID R. SIDDALL & MICHAEL D. BERG, FCCLOBBYING Xi
(2001) (“More lobbyists representing more interests means less time toymakease before
the FCC and more competition for the attention of decision makers. Like the sptwyum
allocate, the time of those officials is scarce.”). The fact that sometawgrpetually are more
successful at obtainingx partemeetings with important decision makers is well-known among
lawyers in the administrative law bar and the agencies before whom thegepbauttis not as
well understood by existing and prospective clielttsat 33—-38 (describing process for
obtaining meetings with FCC decisionmakers and associated opportunitibsdatireg
influence). This asymmetrical information problem likely could be reconcyeédpuiring
informed client consent to allocating influence conflicts, as suggested iVPenfra. See
generallyU.S.GEN. ACCOUNTING OFFICE, FCCSHOULD TAKE STEPS TOENSUREEQUAL ACCESS
TO RULEMAKING INFORMATION, GAO-07-1046, 3—18 (200ylocumenting and criticizing one
example of the information gap between “stakeholders [that] had access to nonpublic
information” and those that lacked access to such information and describing thd b#euts
of that gap on the agency decision-making processes and results).

*0 Agencies that perméx partepresentations in at least some proceedings include the Food
and Drug Administratiorsee21 C.F.R. 8 10.55 (2004) (indicatingter alia, that “[a]n
interested person may meet or correspond with any FDA representativenacogieematter prior
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the likely number of potential allocating influence conflicts quite latg@onsidering the
number of lawyers practicing before such agentiasd the number of clients each lawyer

represents, the potential number of allocating influence conflicts grows exadiye

B. Allocating Influence Conflicts Harm Clients and the Profession

to publication of a notice announcing a formal evidentiary public hearing”), the Envintadme
Protection Agencyseel8 C.F.R. § 385.2201 (2004) (exempting notice-and-comment
rulemakings, certain investigations and other proceedings from rules guy&sffithe-record
communications”), the Federal Communications Commissieed7 C.F.R. § 1.1206 (2004),
and the Federal Election Commissieaell C.F.R. § 201.4 (2004). Importaex parte
communications also occur in non-administrative contexts, such as when a cref@mse
attorney speaks informally with a prosecutor regarding a possible pléa. latter scenario, the
judge, and not the prosecutor technically is the “decision maker”; however, irt@racti
prosecutor’'s recommendation regarding a plea carries significant,tanddeterminative,
weight.See generallplafair S. Burke Prosecutorial Passion, Cognitive Bias, and Plea
Bargaining 91 MARQ. L. Rev. 183 (2007) (discussing different factors that influence the plea
bargaining system).

°1 See supraote 50 (listing federal agencies allowing ex parte presentations). At the

state level, some administrative agencies have more flexilgpartepolicies than others.

CompareCAL. PuB. UTIL. COMM’'N R. PRACT. & P. 8.2(a) (permitting ex parte

communications “without restriction or reporting requirement” in any “qlezgsiative

proceeding”)with ArRiz. ADMIN. CODE 14—-3-113(C)(1) (prohibiting any “oral or written
communication, not on the public record, concerning the substantive merits of a contested

proceeding or siting hearing to a commissioner or commission employee invoked i

decision-making process for that proceeding or siting heariag®alsa} Cobe CoLO. REG.

723-1-1105 (prohibiting “ex parte communications concerning any disputed substantive or

procedural issue” except communications in various proceedings, including tblasedrto

a pending non-adjudicatory proceeding”’HIO ADMIN. CODE 4901-1-09 (prohibitingx

parte communications “unless all parties have been notified and given the opportunity to be

present or to participate by telephone, or a full disclosure of the communicabtar s it

pertains to the subject matter of the case is mad&g; AbmIN. R. 860-012-0015

(discouragingex partecommunications, which, “if made, must be disclosed to ensure an

open and impartial decision-making process”);A& ADMIN. CoDE 5-20-50 (prohibitingex

parte communications “without giving adequate notice and opportunity for all parties to
participate”).

2 Although it is difficult to pinpoint theumber of lawyers practicing administrative lawedrelpful
metric is the 17,000 lawyer-members of the AmeriBam Association’s Administrativeaw and Regulatory
Practice Sectian See Am. Bar Ass'n, Membership Information,
http://www.abanet.org/adminlaw/members.hthut visited May 29, 2009).
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The frequency with which allocating influence conflicts occur, though striksng
insufficient reason to address them absent some demonstrated harm. Howesan, ileitshown
that such conflicts cause significant harm, the case for addressing thésrbeonuch stronger.
As shown below, this harm indeed is presémteft unacknowledged and unaddressed,
allocating influence conflicts will continue to impose significant costdients and the
profession.

For a client, the most obvious harm of an allocating influence conflict is the lass of
lawyer's independent judgment and zealous advota&yawyer with the ability to secure only
a single meeting in a given week with an agency decision maker facésudtgifdgment call—
which client matter should she discuss in that meetify, even after making that judgment
call, she faces yet another difficult question—should she emphasize the diremesdddiate

action on behalf of Client A, as the client expects, or should she downplay that need for

>3 See infranotes 54—71 and accompanying text.

>4 SeeMonroe H. Freedmar Civil Libertarian Looks at Securities Regulatj@5 Q40
Srt. L.J. 280, 285 (1974) (noting that pressure to “curry favor” with agency personnel
“intimidate[es] attorneys into foregoing zealous advocacy on behalf ofdients”). Although
protecting independent judgment was a primary motivation for ethical rules lgamikgo the
1908 legal ethics canons, some commentators have identified a decline in theqrsfessi
respect for this bedrock principl8ee alsdVioDEL CODE OFPROF L RESPONSIBILITY (1969)
(addressing conflicts of interest under Canon 5, which was titled, “A Lavinmi&Exercise
Independent Professional Judgment on Behalf of a Clies#®;generallzordon,supranote 39
(chronicling a perceived decline in the professional independence of lanABSICANONS OF
PROF L ETHICS, Canon 6 (“It is unprofessional to represent conflicting interests, except by
express consent of all concerned given after a full disclosure of the)tacts.”

®> Some commentators have considered this problem to be a “conflict” that, as thdicate
above, results in the loss of “zeal” in the lawyer’s representa&@esMacey & Miller,
Regulatory Statesupranote 15, at 1109 (describing “repeat-player’ problem” as one of two
“conflicts” that arise in administrative law practice that are difficolresolve under market
principles alone).
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immediacy given the likelihood that she will need to make a similar claim otf bélGdient B
in the near future®
Such decisions inevitably tempt a lawyer to trade off one client’s intecelsénefit another
or to benefit the lawyer herséffindeed, as one preeminent scholar has noted, some agencies
effectively “encourage lawyers to trade off the rights of some clients im tarderry favor with
the [agency] and thereby advance the rights of other clients,” which tuengtation into a
near necessit}f In these circumstances, the client is harmed because his lawyer no $onger i
making decisions with the client’s interests paramount. Instead, the alloicdliregce conflict
has compromised the lawyer’s independent judgment. A failure to addressrailaafiience

conflicts now will ensure that this harm continues.

*% Macey and Miller, drawing upon Freedman, aptly describe this general elitécaina as
follows: “Thus, at one stage of a proceeding before an agency, a client may lbecefise his
attorney receives ‘the opportunity, denied to others, to appear before [an agenciylicdl
stage’ in the proceedings. At a later stage in the proceedings, however, taeslmay ‘trade
off the rights of some clients in order to curry favor with the [agency] andothadyance the
rights of other clients.”ld. at 1111 (citation omitted).

" Sedd. (arguing that the appearance of agency lawyers before the same decision makers
on behalf of multiple clients “creates a conflict that can cause privaia-s@eyers who
represent clients before government lawyers and bureaucracies to subongimatierésts of
their clients to their own long-term interests in maintaining a close addtoglationship with
the government lawyer or bureaucracy”). Like the boy who cried “Walfi’rhany times, a
lawyer who insists that every client matter is an emergency worthyagearcy decision
maker’s immediate attention soon will find calls unanswered and pleas igBerfd=SOR
AESOPSFABLES 91 (George Fyler Townsend trans., Forgotten Books 1965) (“A shepherd-boy,
who watched a flock of sheep near a village, brought out the villagers three onfesibty
crying out, ‘Wolf! Wolf!” and when his neighbors came to help him, laughed at thethefor
pains. The Wolf, however, did truly come at last. The Shepherd-boy, now reallydlarme
shouted in an agony of terror: ‘Pray, do come and help me; the Wolf is killing the’ sheem
one paid any heed to his cries, nor rendered any assistance. The Wolf, having no causatof fe
his leisure lacerated or destroyed the whole flock.”).

*8 SeeFreedmansupranote 54, at 285 (arguing that SEC practices “represen(t] a conscious
effort to encourage lawyers to trade off the rights of some clients in orderriy favor with the
Commission and thereby advance the rights of other clients”).
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The loss of independent judgment is a clear and easy-to-categorize hatimg &surh
allocating influence conflicts’ A more subtle, yet perhaps more significant, harm results from
the gap between a client’s expectations regarding influence allocation amtiieisy in
which influence is allocate¥.A client that desires prompt agency action in a matter often seeks
a lawyer the client perceives capable of influencing the agency decial@rthin many cases,
this perceived influence may be the single determinative factor thdteheuses in hiring a
lawyer®?

Thequid pro quas simple and direct—the client pays the higher rate or retainer in

exchange for the lawyer’s influené&Consequently, the client reasonably may expect that,

*9 As noted above, scholars previously have focused on a related yet distinct effect—the
lawyer’s perceived inability to zealously represent his client given teeesitin maintaining a
cordial relationship with the agendgl.

% Gaps like these are ripe for addressing via ethical rules becausentheygurpose of
ethical rules, at least from an economic perspective, is to fill gaps in gtidieet contracts.
SeelJonathan R. Macey & Geoffrey P. Mill&xn Economic Analysis of Conflict of Interest
Regulation 82 bwa L. Rev. 965, 967 (1997) [hereinafter Macey & Mill&conomic Analys]s
(“The codes of professional responsibility, in other words, contain a number ofllgap-6r
‘default’ rules that supply terms to an attorney-client contract.”thiegr“[ajmong the most
important [gap fillers] are those related to conflicts of interddt.”

®1 Macey & Miller, Regulatory Statesupranote 15, at 1111 (arguing that “repeat players
before regulatory agencies are truly favored in the sense that thgyennereferential treatment
by the bureaucrats in the agencies” and that “[c]lients, of course, a&exdtto law firms whose
lawyers qualify for such preferential treatment”).

%2 SeeEpstein,supranote 31, at 585 (“[C]lients want lawyers who have real experience in a
given area, just the way a patient with a brain tumor wants to hire a physician wdanbas
many similar surgeries.”)

®3 For example, a client may agree to pay $600 an hour for Lawyer A in lieu of $220 for
Lawyer B, though both are equally competent in other areas, solely becausz Baby virtue
of a previous stint as a legal advisor to an agency commissioner, has dirssttacral
influence over that decision mak&eeGordon,supranote 39, at 37 (noting that clients value a
lawyer who “has not only pierced the veil of legal mysteries but also hassattcpersons and
milieux exotic to the provincial client”). Gordon further posits that “[[Jamsyeight acquire such
contacts and knowledge through government service, involvement in political campajgss, or
from having been on the scen&” Examples of lawyers who may have acquired such
“influence” were Wall Street lawyers and “Washington lawyers [who] hemeed as
intermediaries between corporations and government agendie&iting J.GOULDEN, THE
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when the lawyer has an opportunity to influence the relevant decision maker, tee\alvgo

so on behalf of the client. Gone unacknowledged, however, is that several othedikként

hired the same lawyer based on a similar understafiliiffte lawyer’s decision to discuss one
client’'s matter over other clients’ matters automatically harms thibse clients and deprives
them of the single thing for which they thought they were paying a preffiilihis gap between

a client’s expectation and the lawyer’s actual service deliveryasr@dbyalty problem that, in
turn, serves as an intrinsic justification for addressing allocating infuenaflicts through the
professional responsibility rul88 The disconnect between expectations and delivery also may

be viewed as a “backsliding” or “agency cost” probfém.

SUPERLAWYERS: THE SVALL AND POWERFULWORLD OF THEGREAT WASHINGTON LAW FIRMS
174-218 (1971); MGREEN, THE OTHER GOVERNMENT. THE UNSEENPOWER OFWASHINGTON
LAWYERS 67—242 (1975)).

® That clients hire certain lawyers based on their perceived “access’dseot or
automatically troubling concerBeeGordon,supranote 39, at 37 (noting that a “client’s
dependence on the lawyer’s special knowledge increases[] as the contergsdirigtion moves
away from the client’s familiar turf onto the lawyer’s”). Complicatingttars here, however, is
the fact that the lawyer also has his relationship with the decision maker thayhee reluctant
to use on behalf of any client at this tirfs@eFreedmansupranote 54, at 285 (documenting the
temptation to preserve a relationship with a decision maker at the expenseurfehedaient).

® This may be viewed as an informational asymmetry problem, which is commoryariaw
client relationshipsSeeMacey & Miller, Economic Analysijsupranote 60, at 970-71
(describing the core information asymmetry problem as occuring whée tfjvyer possesses a
store of specialized knowledge, skill, and judgment that the client lacks”). As shtomn be
more transparency, via mandatory lawyer-to-client disclosure, would help rédselve
information asymmetry problem and leave the decision in the client’s informed Sa&edinfra
notesError! Bookmark not defined.Error! Bookmark not defined.—Error! Bookmark not
defined.Error! Bookmark not defined. and accompanying text.

® This gap between a client’s expectations and the lawyer’s deliveryses\asignificant
justification for addressing a “positional” conflict as a conflict of iestiISeeDzienkowski,
supranote 10, at 494-95; &DEL RULES OFPROF L CONDUCT R. 1.7 cmt. 24 (2008) (listing “the
clients’ reasonable expectations in retaining the lawyer” and “the is@gmife of the issue to the
immediate and long-term interests of the client” as factors to consideravatiating a
positional conflict of interestgee also infrdart IV (discussing parallels between positional
conflicts of interest and allocating influence conflicts of interestores conflicts scholar has
stated, clients expect that their lawyers will be loyal and, spedyfieall not “concurrently . . .
attack(] the view previously taken for them.” Dzienkowskipranote 10, at 494 (citation
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Ultimately, the problem is one of resource allocation, as discussed above or, watier
an allocating influence confliéf What makes the harm especially troubling, however, is that the
resource to be allocated—influence—is the key resource for which the clpeytiig®®
Because the conflict strikes at the heart of the client’'s expectatiorfajltine to deliver on that
expectation is even more harmful to the client than another type of resoorziali conflict’’

In the best-case scenario, the client may be aware that the lawyenédraslients with

similar expectations, and thus temper her own influence-related expectatordiragly.”* Such

omitted). Further, the client’s loyalty expectation regarding posit&img is greater with
respect to issues at the heart of the client’s ddsat 494-95 (“[T]he more central the position,
the higher the client’s expectation that the lawyer will remain loyahangarticular issue.”).
Thus, because allocating influence conflicts affect the core of a'slexgectations, they are
especially problematic conflicts of interest.

%7 SeeEpstein,supranote 31, at 580 (discussing conflicts of interest in terms of “agency
costs”). In agency cost terms, the gap may be described as follows: “tom@ingct, it is easy to
promise the moon, but tempting to deliver only a slice of green cheese. The progise ma
determine the scope of the obligation, but it is the performance that ultimeagbyrs . . . .1d.
Even viewed in this context, however, a personal interest conflict emergesebdtjaesisks of
self-interest are such that the attorney may not undertake actions thdowibk benefit of the
client because of the high costs” to himself of taking such actrst 580-81See alsd.arry
E. RibsteinEthical Rules, Agency Costs, and Law Firm Strugt8deVA. L. Rev. 1707, 1707
(1998) (“Agency costs may arise when clients delegate discretion oveaffiags to lawyers.
Ethical rules are an important way to minimize these costs and ensurgraim level of
quality in legal services.”).

°® See suprdart I.C.

% In this sense, the lawyer’s resolution of an allocating influence conflicivés a client of
the primary benefit of the bargain. Although it is possible that market priadiperetically
could punish lawyers who resolved allocating influence conflicts unethicdilygless have
shown that the “repeat-player” problem in allocating influence confbat®i easily resolved by
such market principle§eeMacey & Miller, Regulatory Statesupranote 15, at 1110-11.

"0 See suprdPart I.C (discussing comparatively benign resource-allocation issues).

"1 Sophisticated clients likely understand this. For example, an in-house latwayerajor
wireless phone company likely understands, when hiring Lawyer X, thatdraxwyill meet
with agency decision makers on behalf of other clients when he could be spending that time
discussing the company’s matter. However, the same understanding may notlyeahkesls
sophisticated client. Further, even if understood, many clients may not “figrefsem by
hiring a different lawyer because only a small number of lawyers have the landesfs and
influence critical to resolution of the client’s probleBee supraotesError! Bookmark not
defined.Error! Bookmark not defined.—Error! Bookmark not defined.Error! Bookmark
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clients likely know that they have to share the lawyer’s influence with otieat<l What they

do not know, however, is how the lawyer decides to divvy up that influence and whether it is
allocated ethically. Most likely, even those clients with “conflict amass” expect that the
lawyer will allocate that influence in a proper, ethical way. Howevernalasg recognition of,

or guidance on how to deal with, allocating influence conflicts, this is not going to basthe
Instead, lawyers will be tempted to resolve allocating influence conflisedlb@n other, perhaps
unsavory, factors—such as which client gives the lawyer the most work peAgeardingly,
even sophisticated clients who know that conflicts likely will emerge are dagnallocating

influence conflicts.

ll. EXISTING ETHICS SOURCESREGARDING ALLOCATING INFLUENCE

Despite the frequency with which they occur, and the resulting harm to dfikgits
unresolved or resolved improperly, there is little existing guidance regardmegtaig influence
conflicts in any recognized ethics soufé&xisting rules of professional conduct, comments to
such rules, bar ethics opinions, and legal scholarship address conflicts of inesrestllyg but
do not explicitly address allocating influence conflicts of intef&Similarly, federal and state

statutes that address the ethics of influencing—those regarding lobbyinganidias!

not defined. and accompanying texdee alsdVlacey & Miller, Regulatory Statesupranote 15,
at 1111 (predicting that “repeat player problem” could not “easily be solved byghants
select law firms that were not repeat players before agencies” babatiSsolution . . . often
results in higher costs for the clients . . . [a]nd, of course, there could be no gutraintiee
neophyte law firm selected would not use the opportunity presented by the cli¢abtptab
become a repeat player before the agency”).

2 See infraPart Il

3 See infranotes 75-95 and accompanying text (model rules); notes @6-Bookmark not
defined.Error! Bookmark not defined. and accompanying text (state rules); n@esr! Bookmark not
defined.Error! Bookmark not defined.—Error! Bookmark not defined.Error! Bookmark not defined. and
accompanying text (bar opinions).
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disclosures—focus on reducing the potential harm to the public at large versus the lham to t
individual seeking lobbying assistaneek.a, the client’* Although these sources provide no
explicit identification or resolution of allocating influence conflicts ytde provide a solid
foundation for addressing them. Thus, it is important to understand these potented séurc
guidance prior to proposing allocating influence conflict solutions involving tluesees and

the ethical principles upon which they are based.

A. Model Rules Regarding Conflicts of Interest

In searching for ethical guidance on allocating influence, one may logitatigdnsult the
Model Rules of Professional Conduct adopted by the American Bar Association (“Model
Rules”)”® The general intent of the Model Rules is to “assur[e] the highest standards of
professional competence and ethical cond(fcA”practical purpose of the Model Rules is to

provide “suggested” rules to the various state courts empowered to adopt and ehicate et

4 See infranoteserror! Bookmark not defined.Error! Bookmark not defined.—Error! Bookmark not
defined.Error! Bookmark not defined. and accompanying text (state and federal lobbying statutes).

> MoDEL RULES OFPROF L CONDUCT (1983) (amended in 1987, 1989, 1990, 1991, 1992,
1993, 1994, 1995, 1997, 1998, 2000, 2002, 2003, 2007, and 2008). Although there is some
debate concerning exactly how the ethical principles in the Model Rulgstapaivyer-
lobbyists, there is little doubt that the core principles and duties apply to mgst{mbbyists.
SeeGEOFFREYC. HAZARD, JR. & W. WILLIAM HODES THE LAW OF LAWYERING § 35.2, at 35-3
(Supp. 2003) (“A lawyer representing a client before a nonadjudicative body, saich as
legislature or an administrative agency engaged in rulemaking, iarstiivocate. All of the
normal duties of competence, diligence, and loyalty attach to the lawyer’s camduch a
forum.”). For additional discussion of the general applicability of legal ethiesvyeks engaged
in influencing or lobbying, seeUNEBURG & SUSMAN, supranote 4, at 487-520 (discussing “The
Ethical Responsibilities of a Lawyer-Lobbyist”); William R. Bry&gofessional Responsibilities
of Lobbyists23 MEMPHISST. U. L. REv. 547, 547 (1993); and Kenneth R. Buttdhg District
Of Columbia Conflict of Interest Rules And Lawyer-Lobbyists: A Troubled Marr@&Geo. J.
LEGAL ETHICS 961, 971-79 (1995).

’® MoDEL RULES OFPROF L CoNDUCT Preface (2008).
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rules governing lawyers practicing in their particular stdt@hus, although the Model Rules
technicallyare not binding on anyone, they are binding to the extent that a pastiatddras
adopted them in whole or in pdft.

Structurally, the Model Rules contain prohibitions on certain types of conduct while
identifying other conduct as permissible or suggested, subject to the reastseietton of the
lawyer® For example, the Model Rule regarding confidentiality states thatyeiashall not
reveal” a client’s confidential information, thus acting as a prohibition onlregesaclient
confidence$? In contrast, the rule regarding fee agreements merely acts as aisuagges
indicating that they “preferably” be in writirg.

Conflicts of interest fall into the former category—prohibitions— because the NRudies

generally prohibit a lawyer from continuing a representation involving aicboflinterest?

"1d. at Chairperson’s Introduction (“The Model Rules of Professional Conduct areedtend
to serve as a national framework for implementation of standards of professiodattc”).

8 As noted below, forty-nine states have adopted the Model Rules in whole or Begart.
infra note 96 and accompanying text.

"9 MoDEL RULES OFPROF L CoNDUCT Scopef 14 (“The Rules are thus partly obligatory and
disciplinary and partly constitutive and descriptive in that thefind a lawyer’s professional
role.”).

8d. at R. 1.6(a). Like many of the Model Rules, the prohibition on revealing client
confidences is subject to exceptions based on particular circumstiah¢es lawyer shall not
reveal information relating to the representation of a client unless the gives informed
consent, the disclosure is impliedly authorized in order to carry out the reptieseotdhe
disclosure is permitted by paragraph (b).”). Rule 1.6(b) provides exceptions foawlzevyer
reasonably believes [it is] necessary” to “prevent reasonably certatim alesubstantial bodily
harm,” “to prevent, mitigate or rectify substantial injury to the financiatéstis or property of
another that is reasonably certain to result or has resulted from the cbemt'sssion of a crime
or fraud in furtherance of which the client has used the lawyer’s servicesigasthersld. at
R.1.6(b)(1). (b)(3).

Id. at R.1.5(b).As a result of these structural differences, revealing a client’ sdemcie
would be considered a rule violation, automatically subjecting the violatingtaayliscipline,
while having a verbal fee agreement would not.

82 without consent, “a lawyer shall not represent a client if the representatiminds a
concurrent conflict of interestld. at R. 1.7(a).
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The Model Rules further dictate how such conflicts should be avoided or reSblnezbrtain
circumstances, the Model Rules indicate, conflicts may be waived byene®tli

Under the Model Rules, conflicts of interest are categorized by the tyhertfinvolved—
a current client, a former client, or a prospective cfi2hivith respect to current clients (vs.
former clients), the Model Rules recognize three types of conflicts oésttedirect adversity
conflicts, material limitation conflicts, and personal interest confifc®ondensing all three
types into a simple summary leads to the following: a current client confiictenést occurs if
there is a “significant risk” that a lawyer’s representation of a clidhbe “materially limited”
by: (i) the lawyer’s responsibilities to another client or former cligntthe lawyer’s
responsibilities to a third person, or (iii) the lawyer’s personal intefests.

Although one side of the conflict equation is broken down into specific interestsgirdere
the client, a third person or the lawyer himself), the other side of the equationlisstesd, the
rule drafters would have us believe that it merely is a question of whether onseo$pleeific

interests, on the one hand, conflicts with “a lawyer’s” representation dietd,ton the other

8|d. at pmbl.y 9 (“In the nature of law practice, however, conflicting responsibilities ar
encountered. Virtually all difficult ethical problems arise from confliciveen a lawyer's
responsibilities to clients, to the legal system and to the lawyer's oweshiteremaining an
ethical person while earning a satisfactory living. The Rules of Profes<Conduct often
prescribe terms for resolving such conflicts.”).
8 A conflict is waivable or consentable if
(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or otherdliracee
before a tribunal; and
(4) each affected client gives informed consent, confirmed in writing.
Id. at R. 1.7(b).
8 See idatR. 1.7 (current client), R. 1.9 (former client), and R. 1.8 (prospective client).
% See idatR. 1.7 cmts. 6-12.
871d. at R. 1.7(a)(2).
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hand® There is little guidance in the rules themselves regarding particuks ofpgawyers or
particular types of clients, despite the fact that, within the practicawf{*there is limitless
variation. Thus, a basic assumption underlying the Model Rules regarding cosflis they
apparently are written, or at least are intended to be written, broadly enough tpassaith
practice scenarids.

Without a breakdown in the rules themselves, the primary practice-spectfangeiis in
the comments following the conflict ruléComments to the Model Rules often are a good
source for practicing lawyers in search of more specific or nuanced geidagarding a
particular rule’* For example, when legal scholars and others grew concerned that litigaters

not identifying or addressing “positional” conflicts, the ABA modified antegscomment?

% SeeidatR. 1.7.

8 Seegenerally id.at pmbl. & Scope.

9 Seeid. at Scopd] 14 (“Comments do not add obligations to the Rules but provide
guidance for practicing in compliance with the Rules.”). Although the conflicttefest rules do
not make practice-area-based distinctions, certain other rules do makessuctiahis.See, e.g.
id. at R. 3.8 (detailing special duties of criminal prosecutors).

%1 Sedd. at Scopd] 21 (“The Comment accompanying each Rule explains and illustrates
the meaning and purpose of the Rule. . . . The Comments are intended as guides to iotgrpretati
but the text of each Rule is authoritative.”).

%2 Compare Idat R. 1.7 cmt. 24 (“Ordinarily a lawyer may take inconsistent legal positions
in different tribunals at different times on behalf of different clients. The fiaet that
advocating a legal position on behalf of one client might create precedent advbesenterests
of a client represented by the lawyer in an unrelated matter does not areafkcaof interest.

A conflict of interest exists, however, if there is a significant risk thatvger's action on behalf
of one client will materially limit the lawyer’s effectiveness in eg@nting another client in a
different case; for example, when a decision favoring one client willeceeprecedent likely to
seriously weaken the position taken on behalf of the other client. Factors retegtatérmining
whether the clients need to be advised of the risk include: where the cases arg, pdretirer
the issue is substantive or procedural, the temporal relationship between tig, thatte
significance of the issue to the immediate and long-term interests ofghts ehvolved and the
clients' reasonable expectations in retaining the lawyer. If therenificagt risk of material
limitation, then absent informed consent of the affected clients, the lawyerafuse one of the
representations or withdraw from one or both mattevatt) MODEL RULES OFPROF L CONDUCT
R. 1.7 cmt. 9 (2000) (A lawyer may not represent parties having antagonistic positians
legal question that has arisen in different cases, unless representationr afieithevould be
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Thirty-five comments follow the current client conflicts of interest filalthough some of
these comments attempt to clarify how the conflict rules apply in variousgaracttumstances,
none addresses administrative law practfdéor does any comment address the specific

problem of allocating influence within any practiCe.

B. State-Level Rules Regarding Conflicts of Interest

Although states are under no obligation to adopt the Model Rules, forty-nine of them have
adopted the Model Rules in whole or in pArEorty states also have adopted the comments

accompanying the Model RulésThe Model Rules’ failure to anticipate, acknowledge, or

adversely affected. Thus, it is ordinarily not improper to assert such positiasemnmending
in different trial courts, but it may be improper to do so in cases pending at théreanean
appellate court.”).

*1d. at R. 1.7 cmts. 1-35.

%4 SeeLUNEBURG& SUSMAN, supranote 4, at 495 (“Unfortunately, most of the Model Rules
and their state counterparts seem to assume that lawyers are eitterditoy transactions
attorneys.”).

% For practice-specific comments, seeb#L RULES OFPROF L CONDUCT R. 1.7 cmts. 24
(litigation), 26 (transactional matters), 27 (trusts and estates), 29—-33 (jeseatation), and
34-35 (organizational clients).

% California is the only state with rules not based on the ABA Model Reé#\m. Bar
Ass’n Center for Prof’l Responsibility, Dates of Adoption of the Model Rules of §5ioieal
Conduct, http://www.abanet.org/cpr/mrpc/alpha_states.html (last visiveda]2009). The
District of Columbia and the Virgin Islands also follow the Model Rules forldaEffective
Aug. 1, 2009, Maine was the forty-ninth state to adopt rules that more closely track tHe Mode
Rules.SeeMAINE RULES OFPROF L CONDUCT (2009),available at
http://www.courts.state.me.us/rules_forms_fees/rules/MRProfCond6-4-09.pdf.

97 SeeAm. Bar Ass’n’s Center for Professional Responsibility, State Adoption of Comsme
to Model Rules of Professional Conduct as of February 2009,
http://www.abanet.org/cpr/jclr/comments.pdf. These states are Alalddaska, Arizona,
Arkansas, Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii, Idahmanthava,
Kansas, Kentucky, Maine, Maryland, Massachusetts, Michigan, Mississigsoi#i, Nebraska,
New Hampshire, New Mexico, North Carolina, North Dakota, Ohio, Oklahoma, Pennsylvania,
Rhode Island, South Carolina, Tennessee, Texas, Utah, Vermont, Virginia, Washingson, W
Virginia, Wisconsin, and Wyomingd.
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address allocating influence conflicts of interest thus has led to sinililae$ain state-level rules
and codes of professional condtftt.

Forty-one states and the District of Columbia have adopted Model Rule 1.7 regarding
Conflicts of Interest in whole or in paftState variations on the Model Rules regarding conflict
of interest generally are minor, such as not requiring that a conflict waavierwriting®® or
replacing a phrase like “a tribunal” with “any tribunal.”101 No state tianaaddresses
allocating influence conflict®? Nor does any state rule or comment provide specific guidance
regarding conflicts in administrative law practf@Thus, state rules and comments—like the
Model Rules and comments—provide virtually no guidance regarding allocatingriné

conflicts.

% Each state, typically at the state supreme court level, adopts the etrisapplicable to
lawyers admitted or practicing law in that st&eel ERMAN & SCHRAG, supranoteError!

Bookmark not defined.Error! Bookmark not defined., at 20 (“In most states, the highest court of the
state, not the legislature, is responsible for adopting the rules of conduct that lgomesrs.”)
(citation omitted).

% The nine states that have not adopted Model Rule 1.7 in whole or in part are Alabama,
California, Georgia, Hawaii, Massachusetts, New Mexico, Tennessees, Végat VirginiaSee
Am. Bar Ass’'n, Model Rule 1.7 Comparison (Aug. 9, 2007),
http://www.abanet.org/cpr/jclr/1_7.pdf (last visited June 7, 2009) [hereinaftarM@&dlel Rule
1.7 Comparison). Fifteen states have adopted Model Rule 1.7, aside from numbering, in its
entirety.ld. (Arkansas, Colorado, Delaware, Indiana, Louisiana, Minnesota, Missouri, Montana,
Nebraska, Nevada, Oklahoma, Rhode Island, South Carolina, Utah, Vermont). Nineésen sta
adopted the Model Rule regarding conflicts with only minor variatimhgAlaska, Arizona,
Connecticut, Idaho, lllinois, lowa, Kansas, Kentucky, Maryland, Michigan, Namgshire,

New Jersey, North Carolina, Pennsylvania, South Dakota, Virginia, Washington, \ifiseors
Wyoming). Seven states, plus the District of Columbia, have a conflicts ithlenederate or
greater structural or substantive differences from the Model Rul&d1(D.C., Florida, Maine,
Mississippi, New York, North Dakota, Ohio, and Oregon).

1901d.: ILL. RULES OFPROF L CONDUCT, R. 1.7 (1990).

191 ABA Model Rule 1.7 Comparisosppranote 99; ©NN. RULES OFPROF L CONDUCT, R.
1.7(b)(3) (2007).

192 ABA Model Rule 1.7 ComparisosppranoteError! Bookmark not defined.Error! Bookmark

not defined..
103 Id.
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C. ABA and State Bar Opinions

Given the frequency with which they occur in practf€ene may expect ABA formal or
state bar opinions to have addressed allocating influence conflicts. Howevacktbérule-
based guidance makes lawyer-based complaints unlikely. Similarly, theflaansparency to
clients, identified above, likely mutes any complaint from clients who sufferesult of these
conflicts}?® Because these two sources—fellow lawyers and clients themselves—arby talike
lodge allocating influence complaints, it makes sense that ABA and evaledisciplinary

boards have not issued any formal opinions providing allocating influence conftieinget®

194 Although Rule 8.3 and its state equivalents mandate that lawyers report known instances
of professional misconduct by other lawyers, in many states, the instanctsabf@porting are
few and the instances of discipline for non-reporting are feéSesV ODEL RULES OFPROF L
ConDUCTR. 8.3(a) (2008) (“A lawyer who knows that another lawyer has committed a violation
of the Rules of Professional Conduct that raises a substantial question asawybgs lhonesty,
trustworthiness or fitness as a lawyer in other respects, shall inform tlopagie professional
authority.”); Daryl van DuchBest Snitches: lllinois Lawyers Land of Lincoln Leads the Nation
in Attorneys Turning in Their PeerSIAT’L L.J., Jan. 27, 1997, at Al (excerpted.isa G.

Lerman & Philip G. Schrag, ICAL PROBLEMS IN THEPRACTICE OFLAW (2d ed. 2008) (“While
nearly every state has adopted a rule requiring lawyers to report miscohdtrer lawyers,
there are relatively few public reports of discipline of lawyers for not rieyoft}).

1% seaMacey & Miller, Regulatory Statesupranote 15, at 1111 (noting that “it is difficult
for clients to tell when [allocating influence] conflicts will arise befdris too late”);See also
Macey & Miller, Economic Analysjsupranote 60, at 971 (“Because clients often cannot
distinguish good legal work from bad, the client will rarely be an effective oraviithe
attorney’s behavior (unless the client is a sophisticated party, such aslaafimmploys its own
in-house counsel).”).

19 Bar opinions have addressed how other ethical restrictions apply in particular
administrative law circumstance3ee, e.g.State Bar of Cal. Standing Comm. on Prof’|
Responsibility and Conduct, Formal Op. 2001-156 (2001) (advising whether a conflictredtinte
may arise “when . . . officials of a city . . . seek legal advice on the same amatttre
constituents’ positions on the matter are antagonistic”); Ala. OGC Formdd93-12 (whether
a lawyer “may represent clients before a state agency even thougbditredr serves as a
hearing officer for said agency”); Conn. Bar Ass’n, Comm. on Prof’| Ethéstrmal Op. 95-
7(1995) (concluding that “it is not a violation . . . for an attorney to communicate exyirte
[an agency] investigator, provided there is no attempt to influence the intestigiawfully”).
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D. Statutory and Executive Lobbying Restrictions

Although parts A through C above address all typical sources of ethics guidancelagpl
to practicing lawyers, federal and state-level restrictions on |diskgliso are potentially
relevant to the extent that they apply to administrative agency lawyessisTdecause,
fundamentally, much of the “influencing” done by a lawyer practicing before amesthative
agency is identical to the influencing done by a traditional Congressionaldotbirhe
location may be different—the offices of an agency versus the halls of Condnaisthe
exercise of influence on behalf of a paying client is the same. As a raanl restrictions
conventionally viewed as applicable to lobbyists also apply to administratiyerawho
influence agency decision makéfs.

Federal lobbying restrictions generally require the influence peddlehloyist, to disclose

his “lobbying contacts” in a quarterly repdft. These disclosure obligations, on first glance,

197 Historians believe that the term “lobbyist” originated with Presidensddly S. Grant’s
practice of speaking with “those who would wait in the lobby of Washington, D.Clfaravi
Hotel to smoke a cigar with [the] President...or to meet Congressmen.” Algdhnote 2, at
37; see alsdRon SmithCompelled Cost Disclosure of Grassroots Lobbying ExpeBdésn.
J.L.& PuB.PoL’y 115, 122 & 170 n.34 (1996) (surmising that Grant complained about all the
“lobbyists” who were blocking his access to “his toddy”). Of course, at theedinerant’s
presidency, administrative agencies did not exist to the extent theyoebagtdr else perhaps
they, too, would have joined in the fun.

1% See infranotes 109-120 and accompanying text.

1992 U.S.C. § 1604 (2004); 2 U.S.C. § 1602 (defining “lobbying contact”). The substance of
the required disclosure typically includes the name of the lobbyist and cllangf st of the
issues to be addressed in the lobbying, identification of the House of Congressalrdgdncy
lobbied (but not individual names), and estimated amounts of income from the lobbyist’s
client(s). 2 U.S.C. 8§ 1604(b) (“Each semi-annual report filed . . . shall contain (1) the name of
the registrant, the name of the client . . . (2) for each general issue ataahrttve registrant
engaged in lobbying activities . . . (A) a list of the specific issues upon which asbbby
employed by the registrant engaged in lobbying activities . . . (B) a statefthe Houses of
Congress and the Federal agencies contacted . . . (C) a list of the emplolgeesgittrant who
acted as lobbyists on behalf of the client; and (D) a description of the inteaast, of any
foreign entity. . . .(3) in the case of a lobbying firm, a good faith estimate tftdlemount of
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appear to apply to persons lobbying or influencing administrative agendglsftf€ However,
via the many exceptions listed in the definition of “lobbying contacts,” and tltedimefinition
of “covered executive branch official,” much of the influence exerted by adraiingt lawyers
likely is not covered by federal lobbying restrictidhs.

The exact applicability of the federal lobbying restrictions to admatigé agency
influencing is outside the scope of this Article. What is relevant, however, itheflguidance
in these lobbying restrictions regarding conflicts of interest lilecating influence conflicts,
even if they do apply to agency influencing activiti€sThe lack of federal statutory guidance
regarding conflicts of interest is not surprising when one considers the'yppor@ose of these
laws. Specifically, federal lobbying restrictions are intended to prtfteajeneral public via
disclosure and the scrutiny such disclosure facilitdteSven President Barack Obama’s recent

executive order, “Ethics Commitments by Executive Branch Personnelig@pplly to the pre-

all income from the client . . . during the semiannual period . . . ").

110 Seel UNEBURG & SUSMAN, supranote 4, at 177—78 (noting that, after Lobbying
Disclosure Act of 1995, “communications with executive branch officials cetatéhe
administration of federal laws are considered lobbying and may triggetraégis and
disclosure obligations”).

11 35ee idat 179 (“The LDA identifies a relatively narrow list of officials with whom
communications are considered lobbying contactsl’at 182 (“The LDA includes a long list
of exceptions that, to some extent, contract the broad scope of the LDA’s definididobifying
contact.”). Another provision of the LDA that contracts its applicability toiabtnative agency
influencers is the “twenty percent rule,” under which twenty percent dirtteeone spends on
behalf of a client must be dedicated to “lobbying activities” in order for one todmeetka
“lobbyist.” See idat 37 (citing 2 U.S.C. § 1602 (10) (2004) ).

12 35ee idat 499 (noting that lawyer-lobbyists face a difficult challenge “becéuese ts
little guidance in the [ethics] literature on applying the conflict ridete nuances of a lobbying
practice.”)

113 See generallnita S. KrishnakumarfTowards a Madisonian, Interest-Group-Based,
Approach to Lobbying Regulatiph8 ALA. L. REv. 513, 516 (2007) (criticizing the effectiveness
of disclosure obligations’ focus on lobbyists as the main actors) (citing 2 U.S.C. §3)601
(2004)). Lobbyists or influence peddlers have their own beliefs regardingeloéveess of
lobbying reform See, e.qg.Trevor D. DryerGaining Access: A State Lobbying Case Stdayd.
L. & PoL. 283, 284-85 (2007) (sharing results of interviews with lobbyists who tend to believe
that “robust disclosure and reporting” are essential elements of loblejorg).
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or post-government lobbying activities of government personnel to preclude suspgide-
switching” in an effort to increase public confidence in governrhiént.

Although the purposes of these Congressional and executive efforts indeed may be,laudabl
they do not include express protections for another participant in the influence gexetiae
influence seeker, or client’ Rather, the only express protections for the client are set forth in
legal ethics rules which, as discussed above, do not adequately address alltdtztimcei
conflicts® Thus, federal lobbying restrictions can be eliminated as a potential source of
adequate guidance regarding these conflicts.

Like their federal counterparts, state lobbying restrictions focus orslisel by the lobbyist
regarding the identity of the client, the issue discussed, and the compensatidhpas. the
most recent state lobbying reform efforts, many of which were enactespionse to specific

scandals, are directed solely at increased discfd8areat establishing commissions to more

114 Exec. Order No. 13490, 74 Fed. Reg. 4673 (Jan. 21, 2009). President Barack Obama’s
recent executive order was the latest in a long line of executive ordardirg presidential
oversight of administrative agencies’ practice and proce@a@ichael HissamThe Impact of
Executive Order 13,422 on Presidential Oversight of Agency Administrato@o. WASH. L.

REev. 1292, 1293-96 (2008) (chronicling previous executive orders and their effects on agency
administration).

115 seawilliam V. Luneburg,Anonymity and its Dubious Relevance to the Constitutionality
of Lobbying Disclosure Legislatiopn9 SaN. L. & PoL’y Rev. 69, 88 (2008) (“Unlike certain
special relationships, like those involving the attorney and client or the dagsoealad member,
where the law casts a veil of protection over the communications among thetpates
relationship, there is no similar special relationship between lobbyist ant] olethe one hand,
and legislator or administrator, on the other, that justifies confidentialdgramunications.”).

118 5ee supranoteserror! Bookmark not defined.Error! Bookmark not defined —106 and
accompanying text.

117seeRoberta BaskinThe State of State Legislative Ethics: Watching the Watch@egs
IND. L. REV. 487, 489-90 (2006) (grouping state laws regarding lobbying into “two categories:
disclosure and conduct”). For a comprehensive comparison of state-levehipbdsirictions,
seeThe Center for Public Integrity’s Lobby Disclosure Comparisons, 2003, at
http://projects.publicintegrity.org/hiredguns/comparisons.aspx.

118 5ee, e.g.Calon Russell_obbying Reform: What is the Probleni2, LEwis& CLARK L.
REev. 853, 858-863 (2008) (chronicling recent reform efforts in Oregon).
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investigate allegations of impropriety regarding government empld{eakhough
Pennsylvania recently extended its lobbying disclosure regulationsnggte influence
“administrative action,” it is too soon to predict whether this effort, or futuogtefising it as a
model, will provide the kind of direct guidance necessary to prevent and respond tonglocati

influence conflictg-?°

V. ADDRESSING THEALLOCATION OF INFLUENCE THROUGH THECONFLICT OFINTERESTRULES

The proposal of detailed solutions to allocating influence conflicts may bediasv
premature until a consensus emerges regarding their existence andH@aseger, when the
allocating influence “problem” is viewed as an actual conflict of intesamilar to already-
recognized conflicts of interest, then the need to address this problem—anddheesin
which to do so—becomes quite clear. Ultimately, if one concedes that allocatiren ol
conflicts exist, and that they are worthy of additional, more focused guidheoethe most
direct way to address a perceived lack of guidance regarding alfpoaturence conflicts is to
add a comment, and improve upon an existing comment, to the Model Rule 1.7 regarding

conflicts of interest.

1195ee, e.gDaniel E. ShueyShowing Up to Sit Out: Attorney-Commissioners on the New
York State Commission on Public Integri®} Geo. J.LEGAL ETHICS 1025, 1031-34 (2008)
(chronicling the Public Employee Ethics Reform Act of 2007 which created theyNek State
commission on Public Integrity).

129 seeAct of November 1, 2006, P.L1213-, No. 2006-134, B5GONS. STAT.
ANN.813A01-13A11 (West 2007). Under Pennsylvania’s new Lobbying Act, “administrative
action” is defined to include activities such as the “proposal, consideration, praonuiga
rescission of a regulationld.
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A. The Allocating Influence “Problem” is a Conflict of Interest That Should Be Addresdesl in t
Conflict of Interest Rules

Fundamentally, a conflict of interest is a conflict of duties. If a la¥ges like his duty (of
loyalty, diligence, confidentiality or another) to one person conflicts wilhiy to another
person, client, or to himself, then he may have a conflict of intérednder the Model Rules of
Professional Conduct, a current client conflict of interest occurs if th&degest adversity” or if
there is a “significant risk” that a lawyer’s representation of one clighbe/“materially
limited” by that lawyer’s responsibilities to another client, to a foratient, to a third person, or
by the lawyer’s personal intere$td Material limitation from any of these sources—another
client, a former client, a third person or the lawyer himself—is sufficienetera conflict of
interest®?

An allocating influence dilemma involves significant risk of materialthtion from at least
three, if not all four, of these sources, making it a clear conflict of int@restscenario
presented above—a lawyer with agmepartemeeting (or a single opportunity to exercise
influence) but more than one client (A and B) with a need for such influence—atessthe

presence of these risks and limitatidffsin that scenario, there is a significant risk that the

121 Underlying the lawyer-client relationship and the conflict of interest islas
expectation that the lawyer’s representation will not be limited by hisme#plities to another.
MoODEL RULES OFPROF L CoNDUCTR. 1.7 cmt. 1 (2008) (“Loyalty and independent judgment
are essential elements in the lawyer's relationship to a client. Cantatordlicts of interest can
arise from the lawyer's responsibilities to another client, a formet diea third person or from
the lawyer's own interests.”).

12214, at R. 1.7(a).

1231d. (“Except as provided in paragraph (b), a lawyer shall not represent a cttet if
representation involves a concurrent conflict of interest. A concurrent confliteoést exists
if: (1) the representation of one client will be directly adverse to anotieet;abr (2) there is a
significant risk that the representation of one or more clients will be iadgtéimited by the
lawyer’s responsibilities to another client, a former client or a thircbpess by a personal
interest of the lawyer.”).

1245ee supranotestrror! Bookmark not defined.Error! Bookmark not defined.—Error! Bookmark
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lawyer’s responsibilities to Client A will be materially limited big responsibilities: (i) to Client
B, because use of the 20 minute meeting to discuss Client A’'s matter will nmalkehitmore
difficult to influence the decision maker on behalf of Client B in the futureo(@ third person,
the decision maker, with whom the lawyer seeks to maintain an influentiabnslaifp; and,
similarly, (iii) to the lawyer himself, whose future prospects depend uponamang an
influential relationship with the decision maKét Thus, in a frequently-faced influence

allocation scenario, a conflict of interest emerges on several levels.

B. Treating Allocating Influence Issues as Conflicts of Interest Is a Natural Eodesfsi
Previous Conflict of Interest Scholarship

As explained above, viewing allocating influence dilemmas as conflicts oéshisr
consistent with the conflict of interest rules and the core principles undettiyiag rules.
Treating allocating influence issues as conflicts of interest salamatural extension of previous
conflict of interest scholarship. Although no existing scholarship expresslyfigeatlocating
influence conflicts as done herein, a few scholars have addressed onleasitgca of allocating
influence dilemmas that supports their treatment as conflicts of inteltest-edrtain aspects of
administrative law practice lead to frequent and troubling conflicts betwdaméscnterest

and the lawyer’s personal reputational interest.

not defined.Error! Bookmark not defined. and accompanying text (describing a common
administrative lawyer conflict scenario).

125 seeMacey & Miller, Regulatory Statesupranote 15, at 110{[For] private-sector
lawyers who represent clients before government agencies...the ditetésts can be
subjugated to the long-term interest of the lawyer or law firm in maintaacuydial
relationship with the particular agency . . ..").
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Three preeminent ethics scholars have suggested that administratives lafigeeare
tempted to put their personal reputational interests ahead of a client’stiritetke 1970s,
renowned ethics scholar Monroe Freedman first shared this concern as part deadxpase
regarding potential ethical abuses at the Securities and Exchange CiomMf€sssentially,
Freedman opined that SEC lawyers, through intimidating and likely unethicatpsaatiere
causing the securities bar to sacrifice zealous representation ofigres ¢’ Although not
expressly stated as such, Freedman’s concern regarding the lack of zeaksentation
ultimately was a concern that the conflict of interest between the ahernthe lawyer was
resulting in a loss of independent judgmEfiAs a result, the problem first identified by
Freedman is best understood as a conflict of interest that emerges most oftemmistradine
law practice in general, and not just at the SEC.

Freedman’s SEC-related concerns reappeared in the 1990s as part of Jonathay . Mac
Geoffrey P. Miller'sReflections on Professional Responsibility in a Regulatory Sthite
ReflectionsMacey and Miller submit that market mechanisms that typically contuyeia
behavior, and mitigate ethical concerns, often do not work effectively in the “regulator
sector.™* One example of this “market failure,” cited by Macey and Miller is the profitest

identified by Freedman, which they artfully label a “repeat player probt&

126 Freedmansupranote 56, at 285.

127 See id(noting that SEC practices “are directed toward intimidating attorineys
foregoing zealous advocacy on behalf of their clients.”).

12 gee Id

129 SeeMacey & Miller, Regulatory Statesupranote 15, at 1105 (“This combination of
constraints upon lawyer behavior is effective at controlling many of theakfimblems that
arise within the private sector. We argue, however, that a variety of factwent this
combination of constraints from working effectively within the regulatocyose).

1¥0See Idat 1106.

131 See Id (noting that, “because . . . lawyers often are ‘repeat-players’ in thieingbefore
government regulators, they have strong incentives not to alienate the burdainicatéeads]
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Because administrative lawyers, unlike other lawyers, often must appeaksmtbeagency
officials on behalf of multiple clients over a long period of time, they properlyiaveed as
“repeat players*®? These “repeat players” have a personal interest in maintaining a cordial,
working relationship with the agency officials whom they repeatedly milgénce; indeed,
their solid relationships with these officials often form the primary hfdiseir practicé>?
Given these long term personal interests, repeat players are temptedite saclient’s
immediate interest in zealous and persistent advocacy to protect the ldeygfterm interest
in maintaining fruitful relationship with the agency offictaf.in other words, there is a conflict
of interest between the client’s interest in zealous advocacy and the lapsrsiogal interest in
maintaining the relationship for future usa.

Macey and Miller, like Freedman, ultimately were concerned that a langgikowtow to

agency officials at the expense of clients in order to preserve the lawgkationship with those

to less than zealous representation because lawyers balance the immedess iot their
present client against the long-term interests of their firms in maimggancordial relationship
with a particular bureaucrat or bureaucracy” in order to avoid sanction). Anothectcohfl
interest scholar, John S. Dzienkowski, used the “repeat player” terminology but did so when
referring to the client, not the lawyer. Dzienkowskipranote 10, at 486—87 (noting that, in a
positional conflict scenario, “the one-time litigant may be most at risk wieeather
representation involves a repeat player.”).

132 SeeMacey & Miller, Regulatory Statesupranote 15, at 1106.

13 Seed. at 1106, 1111.

' See idat 1110.

135 One also could characterize this conflict of interest as an agenc$eeRibstein,supra
note 67, at 1709 (“Agency costs typically involve conflicts between the agent’s anigadiinc
interests.). Viewed in these terms, the “[lJawyer’s interests...magrgievirom those of clients in
terms of their willingness to take risk” because “[lJawyers stand toitoems of reputation . . .
from a bad result but do not share in the client’s gain from a good reédulit’1710.
Essentially, this leads to a personal interest conflict. Another personakintenflict is that
“[lfawyers . . . may have selfish reasons to favor the interests of onealenthose of
another.”ld. at 1709
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agency officials=>® Although not explicitly stated, these concerns were justified given existing
conflict of interest principle$*’ More importantly for present purposes, these scholars’
identification of the repeat player problem as the cause of personal ictanéiits

fundamentally supports treating allocating influence dilemmas asasrdfiinterest.

C. Treating Allocating Influence Dilemmas as Conflicts of Interest is ConsigthnEXisting
Guidance Regarding Positional Conflicts

Previous scholars’ identification of the repeat player problem—and the carffiiterests
inherent to that problem—support treating the allocating influence problem adiet @nf
interest. The bar’s current standards on positional conflicts provide furtheetiemat” for
treating allocating influence dilemmas as conflicts of interest. Asriteed above, the Model
Rules prohibit certain conflicts of interest in Rule 1.7 and flesh out the appligabittie
prohibition to certain practice scenarios via the comments.138 One scenargsaddinethe

“Conflicts in Litigation” portion of the comments is a special type of confiichterest known

138 |n identifying this sacrifice of clients’ interests, Freedman prilpassigned blame to
the agency instead of to the private sector lawyers practicing befoegtraty. Specifically,
Freedman accused the SEC of “dragooning members of the private Bar . . . dptdiderand
prosecutors of their own purported clients” Freedrnsapranote 56, at 281, and of “depend[ing]
upon intimidation of individuals, business firms, and attorneys through aggressive absise of it
power over the economic life and death of those subject to its jurisdiction” Freesirpeamote
56, at 282. Macey and Miller, on the other hand, tended to believe that this blaming of SEC
lawyers was misplace&eeMacey & Miller, Regulatory Statesupranote 15, 111@“We
believe that Professor Freedman is wrong, however, to blame the lack of foepe@gantation
by the securities bar solely on the misconduct of the SEC, although we have nooehksdot t
his analysis in this regard.”).

137 At one point, Macey and Miller describe the “repeat player problem” as dittarif
interest” but they do not demonstrate how this is so, do not offer a concrete definition of the
conflict, and do not offer any guidance regarding how to avoid or resolve suchtspnflic
presumably because the “repeat player problem” primarily served asraplexa support their
more general thesis that the market could not effectively bar certain ékioas in the
regulatory sectoiSeeMacey & Miller, Regulatory Statesupranote 15, at 1109, 1105-06.

138 MoDEL RULES OFPROF L CONDUCT R. 1.7 and cmts. 23-35.

Cite as: Anderson, Heidi Reamer, Allocating Influe (June 21, 2009). Utah Law Review, ForthcomiAgailable at SSRN:
http://ssrn.com/abstract=1423491



as a “positional conflict*®®

As set forth in the Model Rules, a positional conflict of interest emerges e tha
significant risk that a lawyer’s action on behalf of one client will maligrlimit the lawyer’s
effectiveness in representing another client in a different case;dome, when a decision
favoring one client will create a precedent likely to seriously wedlepasition taken on behalf
of the other client.”140 The comment further cites various factors to consider wikemidang
whether to advise a client regarding a positional conflict, including whetbeespective cases
are at the appellate or trial level and “the client’'s reasonable ekpasta retaining the
lawyer.”141 If a positional conflict results in “significant risk of matkliraitation,” then the
lawyer must choose between one of the conflicting positions and withdraw from theootlasr

with other conflicts of interest, obtain a client waiver.142

1391d. atR. 1.7 cmt. 24 (2008).

1401d. Dzienkowski defined a positional conflict as follows: “A positional conflict ofrizge
occurs when a law firm adopts a legal position for one client seeking a parggalbresult that
is directly contrary to the position taken on behalf of another present or forerdr skeking an
opposite legal resulin a completely unrelated matteDzienkowski,supranote 10, at 460
(emphasis in original). Although some have questioned whether positional caifbcisl be
analyzed differentlyseeAndersonsupranote 4, at 5, 30-37, the general consensus is that
positional conflicts are conflicts of interest in certain defined circumstaacd the rules, bar
opinions and other sources generally support this understadieg.g, DEBORAHL. RHODE &
DAVID LUBAN, LEGAL ETHICS 610-13 (5th ed. 2009) (describing positional conflicts via a
discussion of case examples and existing legal scholarship).

141 SeeMODEL RULES OFPROF L CONDUCT R. 1.7 cmt. 24 (2008) (“Factors relevant in
determining whether the clients need to be advised of the risk include: whersdb@aa
pending, whether the issue is substantive or procedural, the temporal relatiohsbgnkibe
matters, the significance of the issue to the immediate and long-tereststef the clients
involved and the clients' reasonable expectations in retaining the law$ee”also supraotes
Error! Bookmark not defined.Error! Bookmark not defined.—67 and accompanying text (explaining
significance of client’s expectations in analyzing conflicts of eggr

142 MoDEL RULES OFPROF L CONDUCT R. 1.7 cmt. 24 (2008) (“If there is significant risk of
material limitation, then absent informed consent of the affected clientawtier must refuse
one of the representations or withdraw from one or both mattdcs.gt R. 1.7(b) (consent).
The ABA first expressly acknowledged positional conflicts in 198®lerson supranote 4, at
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The concerns that motivated expansion of the positional conflict definition aligncagtiy
with the concerns that underlie allocating influence conflicts. Although poaltconflicts often
are understood as concurrent client conflicts, i.e., taking a position for one cliesurntfizts
with the position taken for another conflict, they also involve a conflict betweenehe ahd
the lawyer’s personal interest, i.e., a personal interest cotifliebsitional conflicts involve

personal interest conflicts in that a lawyer considering whether to makgament inconsistent

13;see alsad. at 13—-15 (positing that “enormous growth and specialization of the legal
profession” along with a “philosophical” shift toward realism motivated ABAddress
positional conflicts in the Model Rules). Previously, the Model Rules and commggisssed
that positional conflicts existed only if one simultaneously took antagonisticqusiti
appellate courts. Prior to its amendment in 2002, the positional conflict commens feddves:

A lawyer may represent parties having antagonistic positions on a legal
guestion that has arisen in different cases, unless representation ofliititer ¢
would be adversely affected. Thus, it is ordinarily not improper to assert such
positions in cases pending in different trial courts, but it may be improper to do so
in cases pending at the same time in an appellate court.

MODEL RULES OFPROF L CONDUCT R. 1.7 cmt. 9 (2000 ompared., with RESTATEMENT
(THIRD) OF THELAW GOVERNING LAWYERS § 128 cmt. f (2000) (“A lawyer ordinarily may take
inconsistent legal positions in different courts at different times. Wadh elient is entitled to
the lawyer’s effective advocacy of that client’s position, if the ruleevegherwise law firms
would have to specialize in a single side of legal issues. However, a corgliesented when
there is a substantial risk that a lawyer’s action in Case A will mlyeaind adversely affect
another of the lawyer’s clients in Case B. Factors relevant in determimimigkiof such an
effect include whether the issue is before a trial court or an appellatewbether the issue is
substantive or procedural; the temporal relationship between the mattersgtioalpra
significance of the issue to the immediate and long-run interests of this atieolved; and the
clients’ reasonable expectations in retaining the lawyer. If a cooflioterest exists, absent
informed consent of the affected clients under § 122, the lawyer must withdraw fram luote
of the matters.”). Scholarly criticism regarding the limited reach oABW’s positional conflict
of interest definition led to an ABA Formal Opinion expanding the definition and, ultynade
a more expansive Model Rule comment. ABA Comm. on Ethics and Prof’| Responsibility
Formal Op. 93-377 (1993%ndersonsupranote 4, at 15-18. The two primary lines of criticism
were the comment’s ambiguity and its failure to say anything abouténatid disclosure of
positional conflicts to clients.” Andersosiipranote 4, at 15. A 1993 ABA Ethics Opinion
rejected the trial versus appellate court distinction in favor of a more riydactr-based
inquiry. Id. at 15-17 (summarizing ABA Comm. on Ethics and Prof’| Responsibility, Formal Op.
93-377 (1993)). Thus, in 2002, the ABA modified a comment to Rule 1.7 regarding “positional”
conflicts of interest to read as described abteat 17.

143 SeeMODEL RULES OFPROF L CONDUCTR. 1.7 cmt. 10 (2008).
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with an argument already made for another client must balance the secotisl idierest in him
making the argument with his own personal interest in keeping the first client &agpnclined
to send more work the lawyer's way.144 Essentially, “where a client proddeatrbusiness, a
lawyer would not want to offend that client by taking on a case or making an argundmiciof
that client disapproves.”145

In this respect, a positional conflict—or, at least, the avoidance of a positionateenfay
be more properly viewed as a personal interest conflict and a concurrentchélict. Because
it involves both types of conflicts, a positional conflict shares much in commbrawit
allocating influence conflict. Given these fundamental similaritienaikes sense to use a
comment-based solution, similar to the positional conflict comment, to addestialy

influence conflicts of interest.

D. The ABA Should Amend the Comments to Model Rule 1.7 to Address Allocating Influence
Conflicts

A comment regarding allocating influence conflicts could track the steieiready used

with respect to positional conflicts—a description of when an allocating influsnd8ct exists,

144 Andersonsupranote 4, at 31-32 (demonstrating that the avoidance of a positional
conflict of interest involves a “business conflict” for the lawyer).

1451d. at 3. Anderson further posits that “[i]t is when a lawyer deaid¢$o make a contrary
argument for one client in order to avoid offending or harming another client thiuical e
problem is likely to be presentd. at 3—4 (emphasis in original). In this respect, the lawyer may
avoid a pure positional conflict but does so based on prioritizing his own personal or economic
interest, which may be a more serious problem than the positional conflict thex Eaaght to
avoid.ld. at 31-32 (“The more serious problem occurs when a lawyer favors one client over the
other for business reasons and therefore suppresses a positional conflleetyatitaising the
argument for the less favored client or by tailoring it so that it does not camtlicthe
argument for the more favored client.”).
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supplemented by an example, followed by a general but consentable profffitiba.
descriptive or definitional element largely could track the definition presehtea afollowed
by a specific example from administrative law practice. Togethesetelements would help
practicing lawyers determine whether they face an allocating infuemnflict. Further, the
comment should identify the circumstances in which an allocating influence tomdlycbe
waived and whether it may be waived prospectivély.

Based on the above-described framework, already in place in the Model Rutgmydepthe
following amendment to the comments following Model Rule 1.7, heading “Nonlitigation

1148

Conflicts,” " to be inserted after current comment 27:

146 One also could list factors that make such a conflict more or less likely toseaipire
any individual case, as done with positional confliSieseMoDEL RULES OFPROF L CONDUCT R.
1.7 cmt. 24 (2008) (“A conflict of interest exists, however, if there is a significknthat a
lawyer’s action on behalf of one client will materially limit the lawgeaffectiveness in
representing another client in a different case; for example, whensioddeivoring one client
will create a precedent likely to seriously weaken the position taken on betr@father client.
Factors relevant in determining whether the clients need to be advised sktimeltide: where
the cases are pending, whether the issue is substantive or procedural, thd tefaporeship
between the matters, the significance of the issue to the immediate andrtarigterests of the
clients involved and the clients’ reasonable expectations in retaining the [gwyer

147 Sedd. at R. 1.7(b) (defining circumstances in which client may waive or consent to a
conflict of interest).

148 Because allocating influence conflicts of interest occur most freguiaratiministrative
law practice, any comment addressing them likely should be placed under theifsboiit
Conflicts” heading versus the “Conflicts in Litigation” heading. Curremiments under the
Nonlitigation Conflicts heading address practice areas such as tranahotatters, estate
planning, and negotiating a settleme3gead. at R. 1.7 cmt. 26 (referencing Comment 7, noting
that “[d]irectly adverse conflicts can also arise in transactionaknsatvith an example),
Comment 27 (describing how “conflict questions may arise in estate planningtated e
administration”) & Comment 28 (addressing circumstances in which nonlitigatidhots may
be waived). The fact that Comment 26 begins by stating that “[c]onflicts oésttender
paragraphs (a)(1) and (a)(2) arise in contexts other than litigation” fexpeorts this
placement of allocating influence conflict guidance.
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A lawyer who properly may, and is retained by a client to, influence a
decision maker via personal contact (such as a lawyer lobbying Congress or a
lawyer meeting with an administrative agency official) often may #acenflict
of interest when he must choose how to allocate a finite amount of influence
among multiple clients. This type of conflict, an allocating influence wnfl
occurs if there is a significant risk that allocating influence on behalf oflgare
is reasonably certain to inhibit substantially the lawyer’s ability ta@nfte the
same decision maker on behalf of another client. If such a significant risk is
present, then, absent informed consent of the affected client(s) under 1.7(b), the
lawyer shall refuse one of the representations or withdraw from one or both

matters:*®

Because an allocating influence conflict of interest also involves a ddrglween one
client’s interest and the lawyer’s own personal interest in maintainiagaircrelationship with

a decision maker, additional guidance specific to this type of “personal thimyeslict is

149 As an alternative approach, one could advise lawyers how to resolve allocatiegdgfl
conflicts based on certain preferred factors rather than prohibiting thegetakr. Under such
an approach, the comment could continue as follows: “In circumstances in which obpaioing
consent is not practicable, a lawyer may continue the representation, despite#tiea
influence conflict, only if the lawyer resolves the conflict based on the avyefessional
judgment and not based on unreasonable, subjective factors such as by favoringtttietlie
provides the lawyer with the most annual billable hours.” This resolution approach versus a
prohibition approach may be preferable to the extent that allocating influendetsplhike
positional interest conflicts, “cannot be resolved by a simple rule that pempitshibits their
existence; instead, a series of considerations must determine how a patsitianal conflict
of interest is handled SeeDzienkowski,supranote 10, at 520-21 & n. 257 (showing that the
resolution approach tracks the approach used in other model rules that “establish a set of
procedures that the attorney must follow in order to accomplish a particulaj.task.”
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appropriate. Accordingly, | propose that comment 10 following Model Rule 1.7, heading

“Personal Interest Conflicts,” be revised as follows, with new languagaicsit

The lawyer’s own interests should not be permitted to have an adverse effect
on representation of a client. For example, if the probity of a lawyer’s own conduct
in a transaction is in serious question, it may be difficult or impossible for the
lawyer to give a client detached advice. Similarly, when a lawyer hassdisns
concerning possible employment with an opponent of the lawyer’s client, or with a
law firm representing the opponent, such discussions could materially limit the
lawyer's representation of the client. In addition, a lawyer may not allatedel
business interests to affect representation, for example, by refdreintg ¢o an
enterprise in which the lawyer has an undisclosed financial intEreatly, a
lawyer who properly may, and is retained by a client to, influence a decision maker
via personal contact (such as a lawyer lobbying Congress or a lawyer meeting with
an administrative agency official) shall not permit his personal interest in
maintaining an ongoing beneficial relationship with a decision maker to materially
limit the lawyer’s representation of the clieBee Rule 1.8 for specific Rules
pertaining to a number of personal interest conflicts, including business
transactions with clients. See also Rule 1.10 (personal interest conflictsRuiee

1.7 ordinarily are not imputed to other lawyers in a law firm).
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These two modest revisions to the Model Rule comments would serve several purposes,
including mitigation of the harms documented ab¥et the very least, the comments would
alert lawyers who lobby or influence decision makers that they face alsplelagation, in
addition to those imposed upon non-lawyer lobbyists, to exercise their influencaertngith
a lawyer’s general duty of independent judgment for each and every'clientther, this
increased awareness, in combination with the obligation to avoid allocating inflerikets or
obtain client consent to such conflicts, in turn, would better ensure that clienigaaeeoh how
they will be represented. Clients, empowered with this information, then mayanak®rmed
decision to continue with a representation despite the presence of an allochtergantonflict

or to hire another lawyer lacking such conflicts of intet&st.

CONCLUSION

150 5ee supramotes 49—-67 and accompanying text (documenting harms).

151 |ncreasing awareness in this manner is one of the primary purposes ofitheefits See
MODEL RULES OFPROF L CONDUCT Scope {15 (comments “are sometimes used to alert lawyers
to their responsibilities . . . .").

152 Although permitting advance waivers of conflicts of interest admittediy*“nadse]]
several questions,” such as whether a client may be “consent[ing] to a proithent & full
appreciation of the facts and the potential damage,” two aspects of an rdjoctitience
conflict make such questions less criticeDzienkowski,supranote 10, at 528. First, because
an allocating influence conflict is, at its core, a resource allocation probleioh) many clients
deal with often in their day-to-day lives, it is very likely that clientl bé able to appreciate the
nature of the problem. Second, becawspartemeetings with agency decision makers generally
must be documented through a post-meeting, publicly-available notice, it as lpassible that
clients may track how “thinly spread” their lawyers’ influence is atgiagn time. The easy-to-
understand nature of the conflict, coupled with relatively easy monitoring dépapghould
balance any concerns regarding advance waigessidat 528—29 (questioning the efficacy of
an advance waiver because “it requires a client to consent to a problem withibut a f
appreciation of the facts and the potential damage” and because “once th¢ loegiitis to
affect the representation, the lawyer would need to obtain a new consent based on the new
information”); c.f. Macey & Miller, Economic Analysjsupranote 60 at 1004 (suggesting that
per se bans on attorney conflicts of interest are unwarranted, at least inggoreynic terms,
when “a fully informed, rational, and, sophisticated client” has consented to thegonfli
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A lawyer’s influence is a finite resource for which a client pays sianti value. Because
the exercise of this influence in the client’s favor is the heart of a clexpsctations, the
lawyer’s allocation of this resource must be done ethically and with duel tegemnflict of
interest principles>® Regarding conflicts of interest generally, lawyers are subjechicaét
rules intended tprotect clients>* Lobbyists, on the other hand, are subject to state and federal
statutes intended to protect the general pdBlidlthough it is understood that these sources of
ethical guidance apply to lawyers practicing before administrativecaage exactly how they
apply is, at best, unclear. One particular area in which lawyers need aldjindance is how
the legal ethics “conflict of interest” concept applies to a lawyer atiemto influence an
agency decision maker. As demonstrated above, providing concrete guidancergatigs a
important given the frequency of, and harm caused by, allocating influencietsdffiThe best
way to provide this necessary guidance is in the comments to the Model Ruledwesmse
Only after doing so will we, as a profession, begin to ensure that lawyerfoaetiag)

influence—ethically.

133 5ee supranotestrror! Bookmark not defined.Error! Bookmark not defined.—Error! Bookmark
not defined.Error! Bookmark not defined. and accompanying text (explaining ethical significance of
client’'s expectations).

154 see supraotesError! Bookmark not defined.Error! Bookmark not defined.—103 and
accompanying text.

1%5See suprdart I11.D.

156 See suprdart II.

157 See suprart IV.D.
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