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8 Energy poverty and the
environment

Carmen G. Gongaley

Introduction

Public debates over energy policy are increasingly dominated by rhe specter of
climate change. According to the Intergovernmental Panel on Climate Change
(IPCC), greenhouse gas emissions increased ar a faster rate from 2000 to 2010
than over the three preceding decades, reaching the highest tevels recorded in
human history. In order to avoid irreversible climate disruption, greenhouse gas
emissions in the year 2050 must be 40 to 70 percent lower than they were in
2010, and must decline to zero by the end of the century (IPCC 2014). Unless
drastic measures are taken fo curb our dangerous dependence on fossil fuels,
severe disruption of the planet’s climate is inevitable,

Caused overwhelmingly by high-consuming people in the world’s most
affluent countries (the global North}, climate change will have a disproportionate
impact on the people in poor and middle-income countries (the global South)
who contribured least to the problem (Birol 2015; Gordon 2007). The near three
billion people in Asia, Africa, and Latin America who face daily hardships due
to lack of modern energy for cooking, heating, saniration, lighting, rransportation,
and basic mechanical power (the Energy Poor) will be disparately burdened by
the adverse environmental consequences of global climate disruption. Floods,
droughts, rising sea levels, and more frequent and severe storms will exacerbate
food and water insecurity and inflict disease, death, and dislocation (Birel 2015;
Srinivasan et al. 2008).

Will efforts to reduce greenhouse gas emissions consign the Energy Poor to
perpetual deprivation? Or can energy poverty be addressed in ways that mitigate
climate change, fulfill the human rights of the world’s Energy Poor, and promote
the transition to sustainable energy?

In a world of striking economic inequality and looming ecological collapse,
the prospects for collective action to address energy poverty appear dim. However,
this chapter argues that tackling energy poverty presents a rare win—win solution
to the challenges posed by climate change that can bridge the North-South
divide and lay the groundwotk for the eradication of energy poverty.

This chapter proceeds in four parts. First, it examines the colonial and post-
colonial roots of North—-South inequality. Second, it frames the North—South
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divide over climate change through rhe concepts of climate debt and climate :
justice. Third, it argues that North-South collaboration to reduce black carbon
emissions can effectively and inexpensively mitigate climate change, foster
climate justice, and combart energy poverty. Finally, the chapter discusses several
elements of a justice-based approach to climate change and energy poverty.

Colonial and post-colonial roots of North-South inequality

Furopean colonization of Asia, Africa, and the Americas paved the way for
contemporary economic and social inequality by dispossessing indigenous
peoples, enslaving millions of Africans, and importing indenrured workers to toil
for their colonial overlords in far-flung destinations. The colonial encounter also
devastated the ecosystems of the colonized territories through logging, mineral
extraction, and plantation agriculture (Ponting 1993; Gordon 1997).

Colonialism transformed subsistence economies into economic appendages of -
Europe that supplied raw materials for industrialization and purchased European
manufactured products. The achievement of political independence by much of
the global South in the nineteenth and twenrieth centuries did not significantly
alter its subordinate role in the international division of labor. Through its
control over a significant portion of the planet’s natural resources, the North was
able to live beyond the constraints of its own resource base and achieve an
unprecedented material standard of living. However, “[m]uch of the price of that
achjevement was paid by the population of the Third World in the form of
exploitation, poverty, and human suffering” (Ponting 1993, 223).

In the aftermath of World War II, the United States assumed the leadership
of the global North, and proceeded to reconstruct war-tom Europe and Japan
and to establish the legal architecture for contemporary globalization (Sachs,
2010}, Most of the global South was under colonial domination when the legal
institutions that would govern the post-war economic order were created, and

"the South’s role in the development of these institutions was negligible. The
World Bank, the Internarional Monetary Fund (IMF), and the 1947 General
Agreement on Tariffs and Trade (GATT 1947) facilitated the North’s ongoing
exploitation of the South’s natural resources by promoting the free flow of goods,
services, and capiral across national borders {Ponting 1993).

In the decades fallowing World %ar 11, decolonization movements in the
global South succeeded in liberating most of Asia and Africa from colonial tule. -
Southern nations mobilized to create a more equitable inrernational economic
order by using their numerical superiority in the United Nations General Assembly -
to pass resolutions favorable to the global South (Rajamani 2006). Recognizing
that Southern poverty was caused by Northern economic domination, they
demanded enhanced parricipation in global governance, rechnology transfer,
special trade preferences, the right tosubsidize infant industries, debt forgiveness,
the stabilization of export prices for Southemn commodities, and the right to
nationalize the foreign companies exploiting their natural resources (Gordon
2009; Gordon and Sylvester 2004). In short, Southern narions sought ro redress
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long-standing North-South economic inequality through special and differenrial
treatment in international economic law (Ismail 2008).

The debt crisis of the 1980s brought these efforts to a grinding halt and
enabled the Bretton Woods Institutions (the IMF and the World Bank) to
impose on Southern nations the free market economic model known as the
Washington Consensus. In exchange for debt repayment assistance from the
TMF and the World Bank, debtor nations in the global South were compelled to
adopt a one-size-fits-all economic model consisting of trade liberalization,
deregulation, privatization of publicly owned enterprises, elimination of social
safety nets, and the intensification of primary cominedity exports to service the
foreign debt (Gordon 2009). The lifting of Southern agricultnral rariffs and
abolition of agricuttural support rendered small farmers destitute by placing them
in direct competition with highly subsidized Northern farmers. The opening of
Southern markets to Norchern manufactured products jeopardized nascent
industries. The result was massive impoverishment in the global South and an
eruption of “IMF riots” in numerous Southern countries (Gonzalez 2004 ).

The export-driven economic reforms mandated by the IMF and the Waorld
Bank reinforced the Souch’s economically disadvantageous dependence on the
exportt of primary commodities. This economic specialization is detrimental to
the global South due o the declining terms of trade for primary products
relative to manufactured goods — a phenomenon first described by economists
Raul Prebisch and Hans Singer and confirmed by subsequent empirical studies
(Cypher 2009). Indeed, these free marker economic reforms facilitated the
North’s over-consumption of the planet’s natural resources by increasing the
supply and lowering the price of timber, minerals, and agricultural products
(Martinez-Alier 2002).

The North's economic policies exacted an enormous environmental toll,
Much of the environmental degradation in the global South can be traced to
export-oriented production rather than domestic consumption (Rees and Westra
2003). Impoverished and desperate for foreipn capital, many Southern nations
have become dumping grounds for hazardous wastes from the global North,
havens for polluting industries {including the environmentally devastating
petroleum industry that supplies the Noreh'’s voracious appetite for fossil fuels),
and targets for large-scale acquisitions of agricultural lands (the so-called “land
grabs”) by investors from Northern and middle-income Southemn states (Pellow
2007; Black 2010; Cotula 2013). The North’s economic policies also produced
global environmental problems that will affect present as well as future
generations, such as climate change and ozone depletion.

The World Trade Organization (WTQ) agreements, which succeeded the
1947 GATT, exacerbated Southern poverty by systematically favoring Northern
states. First, the WTO failed to remove the Northern agriculeural subsidies thar
impoverished Southern farmers (Gonzalez 2002). Second, the WTO impeded
the efforts of Southern states to industrialize and. diversify their economies
(Gordon 2009}. The WTO rescricted the ability of Southern countries to use
tariffs and subsidies to promote potentially dynamic new industries; required
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Southern countries to dismantle the import barriers that protected nascent
Sourhern industries from technologically superior Northern competitors; and
imposed anerous new obligations in the areas of intellectual property, investment,
and services (Garcia 2004; Lee 2006). Economic historians have long recognized
that the United States, Japan, Germany, the United Kingdom, South Korea, and
Taiwan prospered on the basis of protectionism and only preached free trade -
after their industries were powerful enough to compete on global markets.
International economic law constrains the ability of Southern states to deploy
the very policies that contribured ro Northern prosperity {Amsden 2009; Chang -
2008; Reinert 2007; Chang 2002).

Scholars, activists, and Southern governments have argued that the global
Neorth owes an ecological debt to the global South for widespread poverty and
environmental degradation resulting from centuries of economic exploitation
(McLaren 2003). Climate change and other environmental ills must he
understood through the prism of Neorth-South inequality. The plight of the
Energy Poor is likewise a product of an international economic order that
systematically marginalizes vast segments of humanity. The following section
examines the concepts that have been developed in the context of climate
change to address environmental inequities between the global North and the
global South as well as within nations.

Climate debt, climate justice, and the North—South divide

The North—South conflicts over climate change have frequently been articulated
in the language of climate debt and climate justice. This section examines these
two distinct, but interrelated concepts, and the ethical and legal duties thar they
impose. -

Climate debt

Climate debt is a term coined in the global South to describe the imbalance
between those who suffer and die from climate change and those who bear
primary responsibility for the problem. Climare debt theary posits that the costs
of climate change mitigation and adaptation should be bome by those who
contributed most ro the climate crisis. In other words, climate debr is an example
of the polluter pays principle, requiring the global North to internalize the
consequences of its own emissions {Paredis et al. 2008).

The global North industrialized rapidly and cheaply by exploiting the Scuth’s
natural resources and by utilizing more than its fair share of the atmasphere to
deposir its greenhouse gas emissions. Between 1880 and 1990, the global North
generated 84 percent of the planet’s fossil fuel-based carbon dioxide emissions
and 75 percent of deforestation-related carbon dioxide emissions (Mickleson
2005). While China recently surpassed the United States as the world’s top
current carbon dioxide emitter, the per capita emissions of the global North
continue ta dwarf those of the South {Worldwatch Institute 2009). According to
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the World Bank, the average US citizen consumes 3.5 times more energy than a
typical person in China and over ten times more than a resident of India. Even
major oil-producing nations, such as Nigeria, Iran, and Venezuels, maintain
levels of energy consumption far below US averages (World Bank 2011).

In short, the North has incurred a climate debt to the South for its historic
and current contribution to climate change and for its prodigious carbon footprint
(Mickelson 2005; McLaren 2003; Simms 2009). Indeed, the preamble to the
United Nations Framework Convention on Climate Change (UNFCCC)
implicitly recognizes this climate debt by observing

that the largest share of historical and current global emissions has originated
in developed countries, that per capita emissions in developing countries are
still relatively low and that the share of global emissions originating in
developing countries will grow to meet their social and developmental

needs.
(UNFCCC 1992, preamble)

Article 3(1) of the UNFCCC requires the global North ro rake the lead on
efforts to combat climate change (UNFCCC 1992). The Kyoto Protocol
institutionalizes this approach by imposing binding emission reduction obligations
only on Northern countries {Kyoro Protecol 1997). In so doing, the UNFCCC
and the Kyoto Protocol adopt the principle of common but differentiated
responsibility, which imposes asymmetrical obligations on the North and the
South in light of their relative contribution to environmental problems, their
financial and technical resources, and their economic and ecological vulnerability
(Stone 2004}, This principle is discussed more fully in later in this chapter.

Climate justice

The demand for climare justice has its origins in the theory and practice of the
environmental justice movement, which arose in the United States in the 1980s
as a grassroots response to the concentration of potluting industry and abandoned
hazardous waste sites in low-income communities and communities of color
(Cole and Foster 2001; Mickelsen 2009). Environmental justice scholars and
activists underscored four distinct but interrelated dimensions of environmental
injustice. They alleged distriburive injustice in the form of inadequate access to
environmental amenities {(such as parks and open space} and disparate exposure
to environmental hazards (such as toxic wastes); procedural unfairness due to the
exclusion of socially and economically marginalized communities from
governmental decision-making; corrective injustice in the form of inadequate
enforcement of the environmental laws; and social injustice because
environmental degradation is inextricably interrwined with broader social ills,
such as poverty and racism (Kuehn 2000).

The discourse of environmental justice has been adopted by a variety of
environmental social justice movements in both the global North and the
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global South, and has spawned transnational environmental justice networks .-
dedicated to specific issues, including food justice, water justice, energy justice,
and climate justice. The language of environmental justice is morally
compelling, and has enhanced the visibility of marginalized communiries by
giving voice to their strupgles and facilitating transnational alhances {Walker
2012; Schlosberg 2013).

Environmental justice also has an important Nerth—South dimension. The
primary cause of global environmenral degradation is the over-consumption of
the planet’s finire resources by a transnarional global elire located in the global
North and in the urban centers of the global South (Sachs and Santarius 2007,
Rees and Westra 2003). However, the consequences of unsustainable economic
activity are bome disproporticnately by the planet’s most vulnerable communities,
including racial and ethnic minorities, indigenous peoples, and the poor (Rees
and Westra 2003).

Drawing upon the four dimensions of environmental injustice discussed
above, this chapter adopts a four-part definirion of climate justice consisting of
distributive justice, procedural-justice, corrective justice, and social justice.
Climate change raises issues of distriburive justice because the global North is
responsible for the vast majority of historic greenhouse gas emissions, mainrains
an average per capita carbon footprint far above that of Southemn nations, and
reaps the benefits of a consumption-driven, fossil fuel-based development model
while externalizing the social and environmental costs (Mickelson 2005). B
contrast, Southern states and marginalized communities in both the North and
the South bear a disproportionate share of the consequences of climate change
due to their vulnerable geographic locations and limited resources for adaptation
and disaster response {Anand 2004; United Nations 2012). Climate change
raises issues of procedural justice because the North dominates the institutions of
global economic and environmental povernance, including the IMF, the World
Bank, the WTO, and multilateral environmental treaty negotiations. Southern

‘perspectives and priorities are frequently marginalized {Anand 2004; Hossay
2006; Peer 2009). Climate change also raises issues of corrective justice. From
the indigenous communities devastared by climate change to the small island
states facing imminent extinction, the nations and communities most burdened
by climate change have been unable to obtain compensation for climate change-
induced harms or cessation of the harmful conduct {Burkett 2009; Tsosie 2007).
Finally, climate change raises issues of broadet social injustice because it is -
intimately connected with the North-South power imbalances that perpetuate
economic inequality and enable the North ro consume a disproportionare share -
of the planet’s resources (Roberts and Parks 2008).

The climate change negotiations are difficult, complex, and multi-faceted.
However, they will likely flounder unless the North is willing to seriously grapple
with climate debt and climate justice. Southern nations have frequently voiced
frustration with Northern™ intransigence, describing the climate change
negotiations as “rich nations telling the South what is and is not going to happen”
{Gordon 2007, 1622). The growing clout of BASIC nations {Brazil, South
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Africa, India, and China) has only complicated the negotiations by revealing the
tensions between the economic and environmental priorities of countries like
China and India and those of more ecologically vulnerable countries, such as the
small island states (Happaerts and Bruyninckx 2013},

One way to bridge the divisions and foster collaboration is to offer an
inexpensive and effective method of mitigating climate change that also hastens
the transition to renewakle energy in the South and provides energy to the
world’s nearly three billion Energy Poor. The following section discusses energy
poverty as the missing link in the climare change negotiations.

Energy poverty and climate change: the missing link

Energy poverty is concentrared in the Least Developed Countries (LDCs), the
nations singled out by the United Nations (UN) for their low income, high
vulnerability to economic and environmental shocks, and small and
geographically remote economies. The Energy Poor also reside in middle-income
Southern nations, such as China, Brazil, and India, where their plight is often
obscured by the rapidly increasing consumption levels of the middle class and the
elite. Indeed, Guruswamy persuasively argues that it is a mistake to identify the
Energy Poor with the state in which they reside because the Energy Poor are not
stakeholders in the political process and are generally ignored by their own
governments and by the international community (Guruswamy 2010},

Energy poverty is a form of transmarional environmental injustice that
exhibits the four distinct aspects of environmental injustice discussed above.
First, the Energy Poor experience distributional injustice because they are
denied equitable access to the clean and affordable energy necessary for a
dignified existence. Ironically, many of the Energy Poor reside in energy-rich
countries whose lucrative petroleum exports line the pockets of rransnational
corporations and kieptocratic narional elires {Soares 2007). For example,
80 percent of Africa’s petroleum is exported {much of it to service the foreign
debt) while the Energy Poor make do with dried animal dung, wood, and other
locally available fuels (Nelson 2004). Second, the Energy Poor experience
procedural injustice because they are politically marginalized and do not have
the opportunity to participate in governmental decision-making regarding
energy policy (Guruswamy 2010). Third, the Energy Poor are subject to
corrective injustice because they generally have no remedy in domestic or
international tribunals to secure access to clean and affordable energy. Indeed,
conflicts between transnational oil corporations and local communities have
occasionally turned violent hecause the Energy Poor often bear the human
health and environmental costs of oil drilling with limited or no access to its
economic benefits (Soares 2007). Finally, energy poverty is inextricably
intertwined with a host of other social ills, including economic inequality,
gender bias, child labor, and lack of access to health care and education.

The climate change negotiations represent a unique opportunity for Northern
countries to repay the climate debt and foster climate and energy justice by
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financing the provision of clean, renewable energy to the world’s Energy Poor.
Regrettably, the climate change negotiations have given short shrift to energy
poverty because the Energy Poor emit minimal greenhouse gases. For example,
the Copenhagen Accord acknowledges the importance of ensuring that low
emitting countries “continue to develop on a low emission pathway” (United
Nations Climate Change Conference 2009, Art.7), but fails to allocate funding
to fulfill this objective. This omission is regrettable because the UNFCCC’s
preamble explicitly recognizes the need to increase energy consumption in the
global South “for the achievement of sustained economic growth and the
eradication of poverty” (UNFCCC 1992, preamble).

The lack of attention to energy poverty in the climate change negotiations is
puzzling for at least four reasons. First, energy poverty poses an enormous threart
to human health. According to the World Health Organization, reliance on
biomass for cooking and heating results in over four million premature deaths per
year from respiratory, cardiovascular, and other ailments caused by exposure to
indoor air pollution. Most of the victims are women and children (WHO 2014).

Second, the black carbon emitted by the combustion of biomass constitutes
the second most significant contributor to climate change after carbon dioxide.
Black carbon, when it is airhorne, warms the planet by absorbing solar radiation
more effectively than other greenhouse gases, such as tropospheric ozone and
methane (Ramanathan and Carmichael 2008; Bond et al. 2013). When black
carbon is deposited on snow and ice in the Arcric and Antarctic regions, it lowers
their ability to reflect solar radiation and thereby accelerates melting and
consequent sea level rise (Jacobson and Streers 2009). ‘

Third, dependence on biomass for energy is a significant contributor to
deforestation. Deforestation produces soil erosion and deprives local communities
of other valuable ecosystem services, including flood control, drought resistance,
regulation of rainfall, habitat for biodiversity, and enhancement of water quality.
Deforestation also destroys valuable carbon sinks, and the burning of biomass
emits greenhouse gases (Myers 1997).

Finally, the lack of attention to black carbon in the climare negotiations is
perplexing because the cost of reducing black carbon emissions is minimal
relative to other greenhouse gases and because the benefits are potentially
enormous (Guruswamy 2010). Whereas carbon dioxide can reside in the
atmosphere for 50 ro 200 years, black carbon dissipates in as little as one week if
existing emissions cease (Ramanathan and Carmichael 2008). In other words,
“helping to move one-third of the global population away from biomass bumning
will have the effect of reducing global warming more efficiently than merely
reducing carbon dioxide emissions” {Guruswamy 2010, 246). _

In short, addressing energy poverty represents a win—win proposirion in the
climate change negotiations — an inexpensive mitigation strategy that enhances
the well-being of the Energy Poor while avoiding environmental “tipping points”
by producing immediate emissions reductions. Although providing modern
electrical energy o the Energy Poor would be an expensive decades-long
undertaking, numerous appropriate sustainable energy technologies (ASETSs) are
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presently available. These include decentralized electricity generating sysrems
based on solar, wind, and local biodiesel; efficient cook-stoves: and solar thermal
hearing. Decentralized electricity generarion is particularly apprapriate because
the majority of the world’s Energy Poor reside in sparsely populated rural areas of
the global South, where extension of the existing electric grid would be cost-
prohibitive (Guruswamy 2011). Decentralized renewable energy-based systems
can provide the Energy Poor with electrical power without tying them to existing
fossil fuel-based energy systems that are cumbersome, expensive, polluting, and
vulnerable to capture by corrupt national elites. ASETs thereby promote
democracy, self-determination, and local control in addition to mitigating
climate change, providing energy to the nearly three billion Energy Poor, and
hastening the global South’s transition to sustainable energy.

A justice-centered approach to climate change and energy poverty

A justice-centered approach to climate change and energy poverty entails respect
for environmental human rights, the re-invigoration of common but differentiated
responsibility in international environmental law, and greater attention to
corporate accountability. It also calls for a bold and visionary reconceptualization
of the dominant economic paradigm to reduce marerial disparities while
respecting the planet’s biophysical limits. The remainder of this chapter discusses
these guiding principles and their relation to climate and energy justice,

Environmental human rights

Climate justice, like environmental justice more broadly, is grounded in human
rights, including the rights to life, health, and cultural integrity, the right to a
safe and healthy environment, the right to be free from race and sex discrimination,
and the right to information, participation, and access to justice (Gonzaler
2013). In January 2009, the United Nations Human Rights Council published a
report detailing the human rights implications of climate change. The report
concluded that climate change poses direct and indirect threats to the rights to
life, food, water, health, housing, and self-determination, and that its effects “will
be felt more acutely by those segments of the population who are already in
vulnerable situations due to factors such as gender, poverty, age, minority status,
and disability” (United Nations High Commissioner for Human Rights 2009},
Chapter 5 of this volume raises the question of whether there is a right to
energy, and the present chapter argues that there is such a right. Although
most human rights treaties do not contain explicit environmental provisions,
global and regional human rights tribunals have allowed individuals and
communities affected by environmental degradation to bring claims against
their governments based on human rights violations caused by inadequate
environmental protection {(Knox 2009). These tribunals have concluded that
failure to protect the environment may violate the rights to life, health,
ptoperty, privacy and family life, an adequate standard of living, and the
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collective rights of indigenous peoples to their ancestral lands and resources
(Boyle 2007; Shelton 2009}, For example, in Lépez Ostra v. Spain (1994) and
Guerra v. Italy (1998), the European Court of Human Rights found that failure
to regulate industrial air pollution violated local residents’ right to respect for
privacy, family life, and home guaranteed by the European Convention on
Human Rights. In Yanomani v. Bragil (1985), the Inter-American Commission
on Human Rights determined that the government’s decision to construct a
highway through Yanomani territory and to authorize the exploitation of the
territory’s resources constituted a violation of the Yanomani's rights to life,
health, liberty, personal security, and rtesidence and movement under the
American Declaration of the Rights and Duties of Man. In Mavagna (Sumo)
Awas Tingni Community v. Nicaragua (2001), the Inrer-American Court of
Human Rights held that the government violated the collective property rights
of indigenous pecples under the American Convention on Human Rights
when it granted a logging concession on their ancestral lands ro a privare
company. Human rights tribunals have emphasized that states have an
obligation to refrain from directly violating human rights as well as a duty to
protect these rights by regulating the conduct of private parties such as
corporations (Knox 2009). In Oneryildiz v. Turkey (2004), for exarnple, the
European Court of Human Rights determined that the government’s inadequate
regulation of a waste disposal operation in an urban area violated the right to
life and property under the European Convention on Human Rights.

While no human rights tribunal has yet concluded that failure to provide
access to energy constitutes a human rights violation, energy is essenrial for
cooking, lighting, heating, refrigeration, sanitation, health care, and the pumping
of clean water for drinking, bathing, and crop irrigation. The environmental
precedents referenced above can be used to argue thar access to energy is implicit
in a variety of existing human rights obligations, including the rights to life,
health, food, warer, and an adequare standard of living {Bradbrook et al. 2008).
In addifion, the Convention on the Elimination of All Forms of Discrimination
Against Women {CEDAW) explicitly obligates states parties to ensure that rural
women “enjoy adequate living conditions, particularly in relation to housing,
sanitation, electricity, and water supply, transport and communication”
(CEDAW 1979, Arc. 14[2)fh]).

Grounding demands for energy justice in the language of human rights creates
legal rather than simply moral obligations to address energy poverty. It also
provides the opportunity to exert pressure on states through the UN human
rights institutions. For example, the appointment of a Special Rapporteur on the
right to energy as well as the development of guidelines by the UN Commission
on Economic, Social and Culrural Rights to implement this right could elevate
the profile of energy poverty in both domestic and international fora — including
the climare change negotiarions. Recognition of the human right to energy could
also encourage funding agencies {such as the World Bank} to prioritize renewable
energy projects designed to benefit the Energy Poor {Bradbrook et al. 2008). An
addirional benefit of a human rights approach is its potential to trump other
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norms of international law {Anton and Shelton 2011). For example, in order to
combat enerey poverty and facilitate rhe South’s transition to renewable energy,
it is essential that conflicts between the North’s intellectual property rights and
the human rights of the Enerey Poor be resolved in favor of the latter. If the
clean energy rechnologies of Northemn countries (and of Southern clean energy
leaders like China) are unaffordable due to patent protection, then efforts to
address climate change and eradicate energy poverty may be jeopardized (Kapur
2011). Finally, the ability of aggrieved individuals and communities to bring
human rights claims in domestic or intemational tribunals can shine a spotlight
on corrupt and unresponsive govemments (and their corporate collaborators)
and create political mobilization for change.

Re-invigoration of common but differentiated responsibility

A justice-centered approach to energy poverty requires recognition and redress
of North-South economic and political inequality arising from the colonial and
post-colonial practices described in the first part of this chapter. Intemational
environmental law has developed an important principle designed to mirigate
North—-South inequality — the principle of common but differentiated respons-
ibility. Principle 7 of the Rio Declaration on Environment and Development
articulates this principle as follows:

In view of the different contributions to global environmental degradation,
States have common but differentiated responsibilities. The developed
countries acknowledge the responsibility that they bear in the international
pursuit of sustainable development in view of the pressures their societies
place on the global environment and of the technologies and financial
resources they command.

(UN Conference on Environment and Development 1992)

The UNFCCC explicitly adopts this principle in Article 3 (1), which provides
that the “Parties should protect the climate system for the benefit of present and
future generations of humankind, on rhe kasis of equity and in accordance with
their common but differentiated responsibilities and respective capabilities”
(UNFCCC 1992, Art. 3[1]). The principle of common but differentiared
responsibility has been included in several additional environmental treaties,
including the Vienna Convention for the Protection of the Ozone Layer, the
Montreal Protocol on Substances that Deplete the Ozone Layer, the Convention
on Biological Diversity, the United Nations Convention on the Law of the Sea,
and the Kyoto Protocol (Gonzalez 2007).

Regrettably, the principle of common but differentiated responsibility remains
controversial. The United States, in particular, has refused to accept moral or
legal responsibility for its historic contribution to climate change and other
environmental problems. In addition to rejecting the Kyoto Protocol, the United
States went so far as to submit an interpretive statement on Principle 7 of the Rio
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Declaration disclaiming any legal responsibility for historic acts of environmental
degradation (Kovar 1993).

~ One of the primary reasons for the impasse in the climate change negotiations
is the North’s refusal to take responsibility for the colonial and post-colonial
practices that enabled Northern states to industrialize and prosper at the expense
of the planet’s most vulnerable human beings. As Rajamani (2006) poinrs out,
this refusal ro be held accountable

seeks to wipe the colonial past from our collective memories and start afresh,
as if past patterns of exploitation have little bearing on current inequities,
and the efforts of developing countries to raise them time and again are no
more than special pleading.

The realization of climate justice and energy justice through the negotiation of a
successor to the Kyoto Protocol requires accountabiliry for past wrongs and re-
invigoration of the principle of common but differentiated responsibility. The
world’s high-consuming societies must radically reduce their greenhouse gas
emissions in order to create the environmental space necessary for Southern
nations to eliminate energy poverry. These high-consuming Northern countries
must also finance climate change mitigation and adapration in the global Seuth.
However, middle-income Southern countries (like China and India) do bear
responsibility for their contributions to climate change and must contribute their
fair share to collective solutions. The successor to the Kyoto Protocol should
impose differential responsibilities on nations rather than exempting Southern
countries from binding greenhouse gas reduction obligations. Criteria for such
differentiation should include past, current, and projected future greenhouse gas
emissions — as well as vulnerability and capacity to contribute to collaborative
efforts to combat climate change. Above all, North-Scuth and South-South
conflicts in the climate change negotiations must not obscure the environmental
and human rights benefits of rapid action to mitigate climate change by providing
ASETs to the Energy Poor. One important vehicle for incorporating energy
access into the climate regime is the Green Climate Fund discussed in Chapter
13 of this volume.

Corporate accountability

From rhe oil drilling operation of Chevron/Texaco in Ecuador to those of Royal
Dutch Shell in the Niger Delea, transnational corporations engaged in extractive
industries are motorious for their human rights abuses and their destruction of
local environments — including those of the Energy Poor (Soares 2007; Stephens
2002). Far from protecting their citizens, post-colonial states, eager to secure
foreign investment, often strive to create a friendly environment for these
corporations by entering into one-sided trade and investment agreements that
protect the property rights of the foreign investor and restrict the ability of
Southern states to regulate in the public interest (Simons 2012; Sornarajah
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2006). In addition to the local harm inflicted by these corporations, recent
reports indicate that 50 corporations (primarily oil companies) and 40
government-controlled enterprises are responsible for 63 percent of anthropogenic
greenhouse gas emissions from the Industrial Revolution through 2010
{Goldenberg 2013).

A justice-based approach to energy poverty requires creative use of
international and domestic law ta regulate the conduct of the fossil fuel industry
both at home and abroad. Currently, the geographic separation between the
country of incorporation (the home state) and the country where extractive
activities take place (the host state) may allow corporations to escape moral
condemnation from shareholders and the public in the home state for human
rights and environmental abuses in their overseas operations. Furthermore, if
these operations are conducted in the host state through a local subsidiary, then
the legal distinction between the parent company in the home state and the
subsidiary in the host state may make ir difficult for the legal system to impose
liability for the acts of the subsidiary on the parent company and its shareholders
despite the profits that they derive from this conduct. Under well-settled
carporate law principles, the subsidiary is deemed a separate legal person, and the
parent company is not generally liable for the actions of its subsidiaries. In
addition, the doctrine of state responsibility generally does not attribute the
conduct of private corporations to the states in which they are incorporared or
the state in which they conduct their operations (De Jonge 2011},

While a discussion of the legal scrategies to achieve corporate accountability
{and the limitarions of these strategies) is beyond the scope of this chapter, the
relevant insight is that international and domestic law have been deployed in a
variety ways from the colonial era to the present to limit the ability of states to
regulate corporate misconduct — particularly corporate misconduct that takes
place abroad (Simons 2012; Simons and Macklin 2014). There are a variety of
strategies that mighr be pursued to achieve corporate accountability, including
strenpthening the environmental enforcement capacity of Southern countries,
holding Northern countries liable for failure to regulate the extraterrivorial
conduct of theit corporarions, allowing victims of human rightsand environmental
abuses to sue in the home country of these corporations, and developing treaties
requiring the imposition of standards of conduct on these corporations. [n June
2014, the United Nations Human Rights Council {2014} voted to convene a
working group to develop a legally binding instrument to impose human rights
obligations on corporations. While the feasibility of this approach is questionable
given the opposition of Northern countries, it is important to recognize and
address the role of corporate actors in the perpetuation of the fossil fuel economy,
including human rights and environmental abuses during the extraction process.

Re-conceptualizing development

Climate change is merely one symptom of a deeper structural problem: an
economic development model premised on the myth of unlimited economic
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growth. From the post-World War Il era to the present, Northern aid, trade, and -
financial institutions have promoted the growth-at-any-cost economic model as
the solution to global poverty and inequality {Sachs and Santarius 2007). By
externalizing the environmental and social costs of economic activity, this model -
has destroyed ecosystems, depleted natural resources, and inflicted unspeakable
violence on poor communities in both the North and the South (Rees and
Westra 2003). The world's most affluent countries (the US, the European Union, -
and Japan) and its rising economic powers (Brazil, Russia, India, and China)
currently account for nearly 70 percent of global greenhouse gas emissions, and -
these emissions are rising {Gonzalez 2013). If all countries of the world pursue
the growth-at-any-cost economic model, the resubt will be catastrophic.

If we are to enhance the living standards of the Energy Poor without exceeding
ecological limits, it is essential to develop a different paradigm of economic
development that places human well-being and the health and resilience of the
planet’s ecosystems at its center rather than relying on gross domestic product
{GDP) as a proxy for human flourishing. This will require coordination with -
finance, energy, land use, public health, trade, invesrment, and other areas of law
and policy to facilitate the transition to a low carbon, climate resilient, equitable
model of development. A powerful justice narrative, coupled with scientific,
technical, and legal arguments, ¢an help generate the political will necessary ro
make this transition a reality.

Closing

Climate change and energy poverty present daunting moral challenges at the
intersection of human rights and the environment. A justice-centered approach
to energy poverty and climate change must recognize the historic roots of these
challenges and seize opportunities to bridge the North-South divide. The
burning of biomass for cooking.and heating produces black carbon, the second
largest contributor to climate change after carbon dioxide. Energy poverty
destroys forests, ravages local ecosystems, and denies billions of people the
right to life, health, food, warer, and an adequare standard of living. The
modest sums required to provide ASETs to the Energy Poor can foster North—
South collaborarion, achieve immediate reductions in greenhouse gas
emissions, fulfill the human rights of the Energy Poor, and promote the
transition to sustainable energy. The world’s high-consuming societies must
ultimately reduce their greenhouse gas emissions in order to enable Southern
countries to elevate the living standards of the poor and marginalized. They”
must alse finance climate change mitigation and adaptation in the global
South and transfer renewable energy rechnology. However, taking acticn ro
mitigate black carbon emissions by providing ASETs to the Energy Poor would
produce an immediate decline in one highly potent but short-lived greenhouse
gas (black carban), thereby providing a short reprieve from climate carastrophe
and an opportunity to hammer out and implement long-term solutions to the
problems of climate change and energy poverty.
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