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‘N

espite the recent attempts by

federal agencies to reduce en-

vironmental and health threats
in the United States, inequities per-
sist.' If a community is poor or inhab-
ited largely by people of color, there
is a good chance that it receives less
protection than a community that is
affluent or white.” This situation is a
result of the country’s environmental
policies, most of which “‘distribute
the costs in a regressive pattern while
providing disproportionate benefits
for the educated and wealthy.”” Even
the Environmental Protection Agen-
cy (EPA) was not designed to address
environmental policies and practices
that result in unfair outcomes. The
agency has vet to conduct a single
piece of disparate impact research us-
ing primary data. In fact, the current
environmental protection paradigm
has institutionalized unequal enforce-
ment; traded human health for prot-
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it; placed the burden of proof on the
““victims®' rather than on the pollut-
ing industry; legitimated human ex-
posure to harmful substances; pro-
moted “‘risky’’ technologies such as
incinerators; exploited the vulnerabil-
ity of economically and politically
disenfranchised communities; subsi-
dized ecological destruction; created
an industry around risk assessment;
delayed cleanup actions; and failed to
develop pollution prevention as the
overarching and dominant strategy.
As a result, low-income and minority
communities continue to bear greater
health and environmental burdens,
while the more affluent and whites re-
ceive the bulk of the benefits.*

The geographic distribution of
both minorities and the poor has been
found to be highly correlated to the
distribution of air pollution; munici-
pal landfills and incinerators; aban-
doned toxic waste dumps; lead poi-
soning in children; and contaminated
fish consumption.” Virtually all studies
of exposure to outdoor air pollution
have found significant differences in
exposure by income and race. More-
over, the race correlation is even
stronger than the class correlation.® The
National Wildlife Federation recently
reviewed some 64 studies of environ-
mental disparities; in all but one, dis-
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parities were found by either race or in-
come, and disparities by race were
more numerous than those by income.
When race and income were com-
pared for significance, race proved to
be the more important factor in 22
out of 30 tests.” And researchers at
Argonne National Laboratory recent-
ly found that

In 1990, 437 of the 3,109 counties and in-
dependent cities failed to meet at least one
of the EPA ambient air quality standards.
... 37 percent of whites, 65 percent of Af-
rican-Americans, and 80 percent of His-
panics live in 437 counties with substan-
dard air quality. Out of the whole popula-
tion, a total of 33 percent of whites, 50
percent of African-Americans, and 60
percent of Hispanics live in the 136 coun-
ties in which two or more air pollutants
exceed standards. The percentage living in
the 29 counties designated as nonattain-
ment areas for three or more pollutants
are 12 percent of whites, 20 percent of Af-
rican-Americans, and 31 percent of His-
panics.’

The public health community has
very little information on the magni-
tude of many air pollution-related
health problems. For example, scien-
tists are at a loss to explain the rising
number of deaths from asthma in re-
cent years. However, it is known that
persons suffering from asthma are
particularly sensitive to the effects of
carbon monoxide, sulfur dioxide,
particulate matter, ozone, and oxides
of nitrogen.”

Current environmental decisionmak-
ing operates at the juncture of science,
technology, economics, politics, special
interests, and ethics and mirrors the
larger social milieu where discrimina-
tion is institutionalized. Unequal en-
vironmental protection undermines
three basic types of equity: proce-
dural, geographic, and social.

Procedural Equity

Procedural equity refers to fair-
ness—that is, to the extent that gov-
erning rules, regulations, evaluation
criteria, and enforcement are applied
in a nondiscriminatory way. Unequal
protection results from nonscientific
and undemocratic decisions, such as
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exclusionary practices, conflicts of in-
terest, public hearings held in remote
locations and at inconvenient times,
and use of only English to communi-
cate with and conduct hearings for
non-English-speaking communities.

A 1992 study by staff writers from
the National Law Journal uncovered
glaring inequities in the way EPA en-
forces its Superfund laws:

There is a racial divide in the way the U.S.
government cleans up (oxic waste sites
and punishes polluters. White communi-
ties see faster action, better results and
Stiffer penalties than communities where
blacks, Hispanics and other minorities
live. This unequal protection often occurs
whether the community is wealthy or
poor.'?

After examining census data, civil
court dockets, and EPA’s own record
of performance at 1,177 Superfund
toxic waste sites, the authors of the
National Law Journal report revealed
the following:

® Penalties applied under hazard-
ous waste laws at sites having the
greatest white population were 500
percent higher than penalties at sites
with the greatest minority population.
Penalties averaged out at $335,566 at
sites in white areas but just $55,318 at
sites in minority areas.

* The disparity in penalties applied
under the toxic waste law correlates

with race alone, not income. The av-
erage penalty in areas with the lowest
median income is $113,491—3 per-
cent more than the average penalty in
areas with the highest median in-
come.

® For all the federal environmental
laws aimed at protecting citizens from
air, water, and waste pollution, pen-
alties for noncompliance were 46 per-
cent higher in white communities
than in minority communities.

® Under the Superfund cleanup
program, abandoned hazardous waste
sites in minority areas take 20 percent
longer to be placed on the National
Priority List than do those in white
areas.

® In more than half of the 10 auton-
omous regions that administer EPA
programs around the country, action
on cleanup at Superfund sites begins
from 12 to 42 percent later at minority
sites than at white sites.

® For minority sites, EPA chooses
“‘containment,’” the capping or wall-
ing off of a hazardous waste dump
site, 7 percent more frequently than
the cleanup method preferred under
the law: permanent “‘treatment’ to
eliminate the waste or rid it of its tox-
ins. For white sites, EPA orders
permanent treatment 22 percent more
often than containment."

Activists rallied on the steps of the U.S. Capitol during the First National People of
Color Environmental Leadership Summit in October 1991,
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These findings suggest that unequal
environmental protection is placing
communities of color at risk. The Na-
tional Law Journal study supple-
ments the findings of several earlier
studies and reinforces what grass-
roots activists have been saying all
along (see the box on page 14): Not
only are people of color differentially
affected by industrial pollution but
they can expect different treatment
from the government."

Geographic Equity

Geographic equity refers to the lo-
cation and spatial configuration of
communities and their proximity to
environmental hazards and locally
unwanted land uses (LULUSs), such as
landfills, incinerators, sewage (reat-
ment plants, lead smelters, refineries,
and other noxious facilities. Hazard-
ous waste incinerators are not ran-
domly scattered across the landscape.
Communities with hazardous waste
incinerators generally have large mi-
nority populations, low incomes, and
low property values."

A 1990 Greenpeace report, Playing
with Fire, found that communities
with existing incinerators have 89 per-
cent more people of color than the
national average; communities where
incinerators are proposed for con-
struction have minority populations
that are 60 percent higher than the na-
tional average; the average income in
communities with existing incinera-
tors is 15 percent lower than the na-
tional average; property values in
communities that host incinerators
are 38 percent lower than the national
average; and average property values
are 35 percent lower in communities
where incinerators have been pro-
posed."

The industrial encroachment into
Chicago’s Southside neighborhoods
is a classic example of geographic in-
equity. Chicago is the nation’s third
largest city and one of the most ra-
cially segregated cities in the country.
More than 92 percent of the city’s 1.1
million African American residents
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Many minority residents of Altgeld Gardens in Chicago fish in a lake beside the
local landfill.

live in racially segregated areas. The
Altgeld Gardens housing project, lo-
cated on the city’s southeast side, is
one of these segregated enclaves. The
neighborhood is home to 150,000 resi-
dents, of whom 70 percent are African
American and 11 percent are Latino.
Altgeld Gardens is encircled by mu-
nicipal and hazardous waste landfills,
toxic waste incinerators, grain eleva-
tors, sewage treatment facilities,
smelters, steel mills, and a host of
other polluting industries.”” Because
of its location, Hazel Johnson, a
community organizer in the neighbor-
hood, has dubbed the area a ‘‘toxic
doughnut.”” There are 50 active or
closed commercial hazardous waste
landfills; 100 factories, including 7
chemical plants and 5 steel mills; and
103 abandoned toxic waste dumps.'®
Currently, health and risk assess-
ment data collected by the state of 1l
linois and EPA for facility permitting
have failed to take into account the
cumulative and synergistic effects of
having so many ‘‘layers’” of poisons
in one community. Altgeld Gardens
residents wonder when the govern-
ment will declare a moratorium on
permitting any new noxious facilities
in their neighborhood and when the
existing problems will be cleaned up.

All of the polluting industries imperil
the health of nearby residents and
should be factored into future facil-
ity-permitting decisions.

In the Los Angeles air basin, 71
percent of African Americans and 50
percent of Latinos live in areas with
the most polluted air, whereas only 34
percent of whites live in highly pollut-
ed areas.!” The *‘dirtiest’’ zip code in
California (90058) is sandwiched be-
tween South-Central Los Angeles and
East Los Angeles.'® The one-square-
mile area is saturated with abandoned
toxic waste sites, freeways, smoke-
stacks, and wastewater pipes from
polluting industries. Some 18 indus-
trial firms in 1989 discharged more
than 33 million pounds of waste chemi-
cals into the environment.

Unequal protection may result
from land-use decisions that deter-
mine the location of residential amen-
ities and disamenities. Unincorporat-
ed communities of poor African
Americans suffer a “‘triple’’ vulnera-
bility to noxious facility siting."” For
example, Wallace, Louisiana, a small
unincorporated African American
community located on the Mississippi
River, was rezoned from residential
to industrial use by the mostly white
officials of St. John the Baptist Par-
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ish to allow construction of a For-
mosa Plastics Corporation plant. The
company’s plants have been major
sources of pollution in Baton Rouge,
Louisiana; Point Comfort, Texas;
Delaware City, Delaware; and its
home country of Taiwan.” Wallace
residents have filed a lawsuit chal-
lenging the rezoning action as raciaily
motivated.

Environmental justice advocates
have sought to persuade federal,
state, and local governments to adopt
policies that address distributive im-
pacts, concentration, enforcement, and
compliance concerns. Some states have
tried to use a “‘fair share’® approach to
come closer to geographic equity. In
1990, New York City adopted a fair
share legislative model designed to en-
sure that every borough and every com-
munity within each borough bears its
fair share of noxious facilities. Public
hearings have begun to address risk
burdens in New York City’s boroughs.

Testimony at a hearing on environ-
mental disparities in the Bronx points

to concerns raised by African Ameri-
cans and Puerto Ricans who see their
neighborhoods threatened by garbage
transfer stations, salvage yards, and
recycling centers:

On the Hunis Point peninsula alone there
are at least thirty private transfer stations,
a large-scale Department of Environmen-
tal Protection (DEP) sewage (reatment
plant and a sludge dewatering facility, (wo
Department of Sanitation (DOS) marine
transfer stations, a citywide private regu-
lated medical waste incinerator, a pro-
posed DOS resource recovery facility and
three proposed DEP sludge processing fa-
cilities. That all of the facilities listed
above are located immediately adjacent 1o
the Hunis Point Food Center, the biggest
wholesale food and meat distribution fa-
cility of its kind in the United States, and
the largest source of employment in the
South Bronx, is disconcerting. A policy
whereby low-income and minority com-
munities have become the “‘dumping
grounds”’ for unwanted land uses, works
to create an environment of disincentives
to community-based development initia-
tives. It also undermines existing business-
(’S.:l

Some communities form a special

environmental
has not come from within regulatory

of the events and orgamzatlous that
‘have brought environmental justice

¢y debate:

e Social scientists, soual Jusuce lead-
_ers, environmental groups, the Environ-

the Agency for Toxic Substances and

-ed dialogue on disparate i‘mpacts

.tmsts, ‘academicians, civil rights lead-
the University of Michigan formed the

 ed EPA to establish its Environmental

THE IMPETUS FOR CH:ANGE

hat are the dnvmg forces behind ~an Office of Enwronmemal Equuy aﬂci '
the environmental justice move-
- ment? The impetus for changing the

protection apparatus

‘la.nd issued a final report entitled Envi-

- All Cammunities.
agencies, the polluting industries, or
the “‘industry” that has been built - ‘N
around risk assessment. Here are some  Health’? conference in December 1990, -

~ and initiated a study of minority com-

. munities near Nal:lonal Pnoruy LISI. :
concerns into the ndt”xonaL pubhc poh-’ sites.

* Color Environmental Leadership Sum-

: Washmgton DC, and it galvamzed
“grassroots and nanonal support for
«sfrategies to. combal

mental Protection Agency (EPA), and
Disease Registry (ATSDR) have initiat-

® In 1990, environmental Jnsnce ac-
ers, and public health officials attend-

- ing the “‘Race and the Incidence of En-

vironmental Hazards®® conference at workshop in Durham, North Carolina.
; €

“Michigan Coalition,”” which prompt-  and then Senator Albert Gore (D-Tenn.)

Equity Workgroup. Later, EPA created  Act of 1992" into Conng§5. AL

an ‘““Environmental -Equity Cluster”
ronmental L*qmty Reducing Rrsk fo;'

* ATSDR estabhshed mmonw health
initiatives, held a “National Minority -

o The “‘First National People of

mit”’ was held in October 1991 in

t:nwronmemal' i
racism. .
* In August I992 EPA fhc Nation-
al Institute of Environmental Health
Sciences, and ATSDR jointly spon-
sored the ““Equity in Environmental .
Health: Research Issues and Needs”

» Congressman John Lewis (D-Ga,)

introduced the "Env:mnmental Justice
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case for environmental justice. For
example, Native American reserva-
tions are geographic entities but are
also quasi-sovereign nations. Because
of less stringent environmental regu-
lations than those at the state and fed-
eral levels, Native American reserva-
tions from New York to California
have become prime targets for risky
technologies.” Indian nations do not
fall under state jurisdiction. Similar-
ly, reservations have been described
as the “‘lands the feds forgot.””
More than 100 industries, ranging
from solid waste landfills to hazard-
ous waste incinerators and nuclear
waste storage facilities, have targeted
reservations,”

Social Equity

Social equity refers to the role of
sociological factors, such as race, eth-
nicity, class, culture, lifestyles, and
political power, in environmental de-
cisionmaking. Poor people and peo-
ple of color often work in the most
dangerous jobs and live in the most
polluted neighborhoods, and their chil-
dren are exposed to all kinds of envi-
ronmental toxins on the playerounds
and in their homes and schools.

Some government actions have cre-
ated and exacerbated environmental
inequity. More stringent environmen-
tal regulations have driven noxious
facilities to follow the path of least re-
sistance toward poor, overburdened
communities. Governments have even
funded studies that justify targeting
economically disenfranchised commu-
nities for noxious facilities. Cerrell As-
sociates, Inc., a Los Angeles-based
consulting firm, advised the state of
California on facility siting and con-
cluded that “‘ideally . . . officials and
companies should look for lower so-
cioeconomic neighborhoods that are
also in a heavy industrial area with lit-
tle, if any, commercial activity.”’*

The first state-of-the-art solid waste
incinerator slated to be built in Los An-
geles was proposed for the South-Cen-
tral Los Angeles neighborhood. The
city-sponsored project was defeated
by local residents.” The two permits
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granted by the California Department
of Health Services for state-of-the-art
toxic waste incinerators were pro-
posed for mostly Latino communi-
ties: Vernon, near East Los Angeles,
and Kettleman City, a farm worker
community in the agriculturally rich
Central Valley. Kettleman City has
1,200 residents, of which 95 percent
are Latino. It is home to the largest
hazardous waste incinerator west of
the Mississippi River. The Vernon
proposal was defeated, but the Kettle-
man City proposal is still pending.

Principles of Environmental
Justice

To end unequal environmental pro-
tection, governments should adopt five
principles of environmental justice:
guaranteeing the right to environmental
protection, preventing harm before it
occurs, shifting the burden of proof
to the polluters, obviating proof of
intent to discriminate, and redressing
existing inequities.

The Right to Protection

Every individual has a right to be
protected from environmental degra-
dation. Protecting this right will re-
quire enacting a federal ‘‘fair envi-
ronmental protection act.”” The act
could be modeled after the various
federal civil rights acts that have pro-
moted nondiscrimination—with the
ultimate goal of achieving ‘‘zero tol-
erance’”’—in such areas as housing,
education, and employment. The act
ought to address both the intended
and unintended effects of public poli-
cies and industrial practices that have
a disparate impact on racial and ethnic
minorities and other vulnerable groups.
The precedents for this framework are
the Civil Rights Act of 1964, which
attempted to address both de jure and
de facto school segregation, the Fair
Housing Act of 1968, the same act as
amended in 1988, and the Voting Rights
Act of 1965.

For the first time in the agency’s
23-year history, EPA’s Office of Civil
Rights has begun investigating charges
of environmental discrimination under

Volume 36 Number 4

Title VI of the 1964 Civil Rights Act.
The cases involve waste facility siting
disputes in Michigan, Alabama, Mis-
sissippi, and Louisiana. Similarly, in
September 1993, the U.S. Civil Rights
Commission issued a report entitled
The Battle for Environmental Justice
in Louisiana: Government, Industry,
and the People. This report con-
firmed what most people who live in
“Cancer Alley’’—the 85-mile stretch
along the Mississippi River from
Baton Rouge to New Orleans—already
knew: African American communi-
ties along the Mississippi River bear
disproportionate health burdens from
industrial pollution.”’

A number of bills have been intro-
duced into Congress that address some
aspect of environmental justice:

e The ‘“‘Environmental Justice Act
of 1993 (H.R. 2105) would provide
the federal government with the sta-
tistical documentation and ranking of
the top 100 ‘““environmental high im-
pact areas’’ that warrant attention.

¢ The “Environmental Equal Rights
Act of 1993 (H.R. 1924) secks to
amend the Solid Waste Act and would
prevent waste facilities from being sit-
ed in ‘“‘environmentally disadvantaged
communities.””

e The ‘““Environmental Health Eg-
uity Information Act of 1993 (H.R.
1925) seeks to amend the Comprehen-

sive Environmental Response, Com-
pensation, and Liability Act of 1990
(CERCLA) to require the Agency for
Toxic Substances and Disease Regis-
try to collect and maintain informa-
tion on the race, age, gender, ethnic
origin, income level, and educational
level of persons living in communities
adjacent to toxic substance contami-
nation.

e The “Waste Export and Import
Prohibition Act’’ (H.R. 3706) would
ban waste exports as of 1 July 1994 to
countries that are not members of the
Organization for Economic Coopera-
tion and Development (OECD); the
bill would also ban waste exports to
and imports from OECD countries as
of 1 January 1999,

The states are also beginning to ad-
dress environmental justice concerns.
Arkansas and Louisiana were the first
two to enact environmental justice
laws. Virginia has passed a legislative
resolution on environmental justice.
California, Georgia, New York, North
Carolina, and South Carolina have
pending legislation to address envi-
ronmental disparities.

Environmental justice groups have
succeeded in getting President Clin-
ton to act on the problem of unequal
environmental protection, an issue
that has been buried for more than
three decades. On 11 February 1994,
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Clinton signed an executive order en-
titled ‘‘Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income Popu-
lations” (see the box beginning on
this page). This new executive order
reinforces what has been law since the
passage of the 1964 Civil Rights Act,
which prohibits discriminatory prac-
tices in programs receiving federal fi-
nancial assistance.

The executive order also refocuses
attention on the National Environ-
mental Policy Act of 1970 (NEPA),
which established national policy goals
for the protection, maintenance, and
enhancement of the environment. The
express goal of NEPA is to ensure for
all U.S. citizens a safe, healthful, pro-
ductive, and aesthetically and cultur-
ally pleasing environment. NEPA re-

quires federal agencies to prepare de-
tailed statements on the environmen-
tal effects of proposed federal actions
significantly affecting the quality of
human health. Environmental impact
statements prepared under NEPA have
routinely downplayed the social im-
pacts of federal projects on racial and
ethnic minorities and low-income
groups.

Under the new executive order,
federal agencies and other institutions
that receive federal monies have a
year to implement an environmental
justice strategy. For these strategies
to be effective, agencies must move
away from the “DAD’’ (decide, an-
nounce, and defend) modus operan-
di. EPA cannot address all of the en-
vironmental injustices alone but must
work in concert with other stakehold-

ers, such as state and local govern-
ments and private industry. A new in-
teragency approach might include the
following:

® Grassroots environmental justice
groups and their networks must be-
come full partners, not silent or jun-
lor partners, in planning the imple-
mentation of the new executive order.

®* An advisory commission should
include representatives of environ-
mental justice, civil rights, legal, la-
bor, and public health groups, as well
as the relevant governmental agen-
cies, to advise on the implementation
of the executive order.

® State and regional education,
training, and outreach forums and
workshops on implementing the exec-
utive order should be organized.
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* The executive order should be-
come part of the agenda of national
conferences and meetings of elected
officials, civil rights and environmen-
tal groups, public health and medical
groups, educators, and other profes-
sional organizations.

The executive order comes at an im-
portant juncture in this nation’s his-
tory: Few communities are willing to
welcome LULUs or to become dumping
grounds for other people’s garbage,
toxic waste, or industrial pollution. In
the real world, however, if a communi-
ty happens to be poor and inhabited by
persons of color, it is likely to suffer
from a ““double whammy” of unequal
protection and elevated health threats.
This is unjust and illegal.

The civil rights and environmental

laws of the land must be enforced
even if it means the loss of a few jobs.
This argument was a sound one in the
1860s, when the 13th Amendment to
the Constitution, which freed the
slaves in the United States, was passed
over the opposition of pro-slavery ad-
vocates who posited that the new law
would create unemployment (slaves
had a zero unemployment rate), drive
up wages, and inflict undue hardship
on the plantation economy.

Prevention of Harm

Prevention, the elimination of the
threat before harm occurs, should be
the preferred strategy of governments.
For example, to solve the lead problem,
the primary focus should be shifted
from treating children who have been
poisoned to eliminating the threat by

removing lead from houses.

Overwhelming scientific evidence
exists on the ill effects of lead on the
human body. However, very little ac-
tion has been taken to rid the nation’s
housing of lead even though lead poi-
soning is a preventable disease tagged
the “‘number one environmental health
threat to children.””

Lead began to be phased out of
gasoline in the 1970s. It is ironic that
the “‘regulations were initially devel-
oped to protect the newly developed
catalytic converter in automobiles, a
pollution-control device that happens
to be rendered inoperative by lead,
rather than to safeguard human
health.””® In 1971, a child was not
considered “‘at risk’’ unless he or she
had 40 micrograms of lead per decili-
ter of blood (ug/dl). Since that
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time, the amount of lead that is con-
sidered safe has continually dropped.
In 1991, the U.S. Public Health Serv-
ice changed the official definition of
an unsafe level to 10 pg/dl. Even
at that level, a child’s 1Q can be slightly
diminished and physical growth stunted.

Lead poisoning is correlated with
both income and race. In 1988, the
Agency for Toxic Substances and
Disease Registry found that, among
families earning less than $6,000, 68
percent of African American children
had lead poisoning, as opposed to 36
percent of white children.™ In fami-
lies with incomes exceeding $15,000,
more than 38 percent of African
American children suffered from lead
poisoning, compared with 12 percent
of white children. Thus, even when
differences in income are taken into

account, middle-class African Ameri-
can children are three times more
likely to be poisoned with lead than
are their middle-class white counter-
parts,

A 1990 report by the Environmental
Defense Fund estimated that, under the
1991 standard of 10 pg/dl, 96 per-
cent of African American children and
80 percent of white children of poor
families who live in inner cities have un-
safe amounts of lead in their blood—
amounts sufficient to reduce 1Q some-
what, harm hearing, reduce the ability
to concentrate, and stunt physical
growth.” Even in families with annual
incomes greater than $15,000, 85 per-
cent of urban African American chil-
dren have unsafe lead levels, com-
pared to 47 percent of white children.

In the spring of 1991, the Bush ad-

ministration announced an ambitious
program to reduce lead exposure of
children, including widespread testing
of homes, certification of those who
remove lead from homes, and medi-
cal treatment for affected children.
Six months later, the Centers for Dis-
ease Control announced that the ad-
ministration ‘‘does not see this as a
necessary federal role to legislate or
regulate the cleanup of lead poison-
ing, to require that homes be tested,
to require home owners to disclose re-
sults once they are known, or to es-
tablish standards for those who test
or clean up lead hazards.’'*
According to the New York Times,
the National Association of Realtors
pressured President Bush to drop his
lead iniriative because they feared
that forcing homeowners to eliminate
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lead hazards would add from $5,000
to $10,000 to the price of those homes,
further harming a real estate market al-
ready dcvastdtcd by the aftershocks of

Reaganomics.”

now,
be winning.

* The public debate has
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from two
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For more than two decades, Con-

gress and the nation’s medical and
public health establishments have
waffled, procrastinated, and shuffled
papers while the lead problem steadi-
During the years of
President Reagan’s ‘‘benign neglect,

funding dropped very low. Even in the

remove soil . M, . )
(F;H:m””.” . best vears, when funding has risen to as
with lead much as $50 million per year, it has

never reached levels that would make

a real dent in the problem.
Much could be done to protect at-

risk populations if the current laws
were enforced. For example, a lead
smelter operated for 50 years in a pre-
dominately African American West
Dallas neighborhood, where it caused

pitted real estate and housing interests

against public health interests. Right extreme health problems for nearby

the housing interests appear to
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residents. Dallas officials were in-
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its way into the bloodstreams of chil-
dren who lived in two mostly African
American and Latino neighborhoods:
West Dallas and East Oak Cliff.*

Living near the RSR and Dixie
Metals smelters was associated with a
36-percent increase in childhood
blood lead levels. The city was urged
to restrict the emissions of lead into
the atmosphere and to undertake a
large screening program to determine
the extent of the public health prob-
lem. The city failed to take immediate
action to protect the residents who
lived near the smelters.

In 1980, EPA, informed about pos-
sible health risks associated with the
Dallas lead smelters, commissioned
another lead-screening study. This
study confirmed what was already
known a decade earlier: Children liv-
ing near the Dallas smelters were like-
ly to have greater lead concentrations
in their blood than children who did
not live near the smelters.*

The city only took action after the
local newspapers published a series of
headline-grabbing stories in 1983 on
the ““potentially dangerous’’ lead lev-
els discovered by EPA researchers in
1981.% The articles triggered wide-
spread concern, public outrage, sev-
eral class-action lawsuits, and legal
action by the Texas attorney general.

Although EPA was armed with a
wealth of scientific data on the West
Dallas lead problem, the agency
chose to play politics with the com-
munity by scrapping a voluntary plan
offered by RSR to clean up the “‘hot
spots’” in the neighborhood. John
Hernandez, EPA’s deputy adminis-
trator, blocked the cleanup and called
for yet another round of tests to be
designed by the Centers for Disease
Control with EPA and the Dallas
Health Department. The results of
the new study were released in Febru-
ary 1983. Again, this study estab-
lished the smelter as the source of ele-
vated lead levels in West Dallas chil-
dren.” Hernandez’s delay of cleanup
actions in West Dallas was tanta-
mount to waiting for a body count.*

After years of delay, the West Dal-
las plaintiffs negotiated an out-of-

20 ENVIRONMENT
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court settlement worth more than $45
million. The lawsuit was settled in
June 1983 as RSR agreed to pay for
cleaning up the soil in West Dallas, a
blood-testing program for children
and pregnant women, and the instal-
lation of new antipollution equip-
ment. The settlement was made on
behalf of 370 children—almost all of
whom were poor, black residents of
the West Dallas public housing proj-
ect—and 40 property owners. The
agreement was one of the largest
community lead-contamination set-
tlements ever awarded in the United
States.” The settlement, however, did
not require the smelter to close.

peated health citations, fines, and cit-
izens’ complaints against the smelter,
one has to question the city’s lax en-
forcement of health and land-use reg-
ulations in African American and La-
tino neighborhoods.

The smelter is now closed. Al-
though an initial cleanup was carried
out in 1984, the lead problem has not
gone away.” On 31 December 1991,
EPA crews began a cleanup of the West
Dallas neighborhood. It is estimated
that the crews will remove between
30,000 and 40,000 cubic yards of
lead-contaminated soil from several
West Dallas sites, including school
property and about 140 private homes.

The topsoil around these children’s houses in West Dallas had to be removed and
replaced with clean dirt because of lead pollution.

Moreover, the pollution equipment
for the smelter was never installed.

In May 1984, however, the Dallas
Board of Adjustments, a city agency
responsible for monitoring land-use
violations, asked the city attorney to
close the smelter permanently for vio-
lating the city’s zoning code. The lead
smelter had operated in the mostly
African American West Dallas neigh-
borhood for 50 years without having
the necessary use permits. Just four
months later, the West Dallas smelter
was permanently closed. After re-

The project will cost EPA from $3 mil-
lion to $4 million. The lead content of
the soil collected from dump sites in the
neighborhood ranged from 8,060 to
21,000 parts per million."” Under fed-
eral standards, levels of 500 to 1,000
parts per million are considered haz-
ardous. In April 1993, the entire West
Dallas neighborhood was declared a
Superfund site.

There have been a few other signs
related to the lead issue that suggest a
consensus on environmental justice is

(continued on page 39)
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Overcoming Racism
(continued from page 20)

growing among coalitions of environ-
mental, social justice, and civil liber-
tarian groups. The Natural Resources
Defense Council, the National Asso-
ciation for the Advancement of Col-
ored People Legal Defense and Edu-
cation Fund, the American Civil Lib-
erties Union, and the Legal Aid Society
of Alameda County joined forces and
won an out-of-court settlement worth
between $15 million and $20 million for
a blood-testing program in Califor-
nia. The lawsuit (Matthews v. Coye)
arose because the state of California
was not performing the federally
mandated testing of some 557,000
poor children who receive Medicaid.
This historic agreement will likely
trigger similar actions in other states
that have failed to perform federally
mandated screening.”

Lead screening is important but it
is not the solution. New government-
mandated lead abatement initiatives
are needed. The nation needs a **Lead
Superfund’” cleanup program. Public
health should not be sacrificed even
in a sluggish housing market. Surely,
if termite inspections (required in
both booming and sluggish housing
markets) can be mandated to protect
individual home investment, a lead-
free home can be mandated to protect
human health. Ultimately, the lead
debate—npublic health (who is affect-
ed) versus property rights (who pays
for cleanup)—is a value conflict that
will not be resolved by the scientific
community.

Shift the Burden of Proof

Under the current system, individu-
als who challenge polluters must prove
that they have been harmed, discrimi-
nated against, or disproportionately
affected. Few poor or minority com-
munities have the resources to hire
the lawyers, expert witnesses, and
doctors needed to sustain such a chal-
lenge. Thus, the burden of proof
must be shifted to the polluters who
do harm, discriminate, or do not give
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equal protection to minorities and
other overburdened classes.

Environmental justice would re-
quire the entities that are applying for
operating permits for landfills, inciner-
ators, smelters, refineries, and chemical
plants, for example, to prove that their
operations are not harmful to human
health, will not disproportionately af-
fect minorities or the poor, and are
nondiscriminatory.

A case in point is Louisiana Energy
Services” proposal to build the na-
tion’s first privately owned uranium
enrichment plant. The proposed plant
would handle about 17 percent of the

just 45 percent of the national aver-
age.” The enrichment plant would be
just one-quarter mile from the almost
wholly African American community
of Center Springs, founded in 1910,
and one and one-quarter miles from
Forest Grove, which was founded by
freed slaves. However, the draft state-
ment describes the socioeconomic and
community characteristics of Homer, a
town that is five miles from the pro-
posed site and whose population is
more than 50 percent white, rather
than those of Center Springs or For-
est Grove. As far as the draft is con-
cerned, the communities of Center
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Reveilletown, Louisiana, was so polluted that the local industry finally bought out the
residents and thus turned the community, founded by freed slaves, into a ghost town.

estimated U.S. requirement for en-
richment services in the year 2000.
Clearly, the burden of proof should
be on Louisiana Energy Services, the
state government, and the Nuclear
Regulatory Commission to demon-
strate that local residents’ rights would
not be violated in permitting the plant.
At present, the burden of proof is on
local residents to demonstrate that
their health would be endangered and
their community adversely affected
by the plant.

According to the Nuclear Regula-
tory Commission’s 1993 draft envi-
ronmental impact statement, the pro-
posed site for the facility is Claiborne
Parish, Louisiana, which has a per-cap-
ita income of only $5,800 per year—

Springs and Forest Grove do not ex-
ist; they are invisible.

The racial composition of Clai-
borne Parish is 53.43 percent white,
46.09 percent African American, 0.16
percent American Indian, 0.07 per-
cent Asian, 0.23 percent Hispanic,
and 0.01 percent *‘other.””* Thus, the
parish’s percentage population of Af-
rican Americans is nearly four times
greater than that of the nation and
nearly two and one-half times great-
er than that of Louisiana. (African
Americans composed 12 percent of
the U.S. population and 29 percent of
Louisiana’s population in 1990.)

Clearly, Claiborne Parish’s current
residents would receive fewer of the
plant’s potential benefits—high-pay-
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ing jobs, home construction, and an
increased tax base—than would those
who moved into the area or commut-
ed to it to work at the facility. An in-
creasing number of migrants will take
jobs at the higher end of the skill and
pay scale. These workers are expected
to buy homes outside of the parish.
Residents of Claiborne Parish, on the
other hand, are likely to get the jobs
at the lower end of the skill and pay
scale.®

Ultimately, the plant’s social costs
would be borne by nearby residents,
while the benefits would be more dis-
persed. The potential social costs in-
clude increased noise and traffic,
threats to public safety and to mental
and physical health, and LULUSs.

The case of Richmond, California,
provides more evidence of the need to
shift the burden of proof. A 1989
study, Richmond at Risk, found that
the African American residents of
this city bear the brunt of toxic re-
leases in Contra Costa County and
the San Francisco Bay area.™ At least
38 industrial sites in and around the
city store up to 94 million pounds of
45 different chemicals, including am-
monia, chlorine, hydrogen fluoride,
and nitric acid. However, the burden
of proof is on Richmond residents to

show that they are harmed by nearby
toxic releases.

On 26 July 1993, sulfur trioxide es-
caped from the General Chemical

plant in Richmond, where people of

color make up a majority of the resi-
dents. More than 20,000 citizens were
sent to the hospital. A September
1993 report by the Bay Area Air
Quality Management District con-
firmed that ‘‘the operation was con-
ducted in a negligent manner without
due regard to the potential conse-
quences of a miscalculation or equip-
ment malfunction, and without re-
quired permits from the District, "
When Richmond residents protested
the planned expansion of a Chevron
refinery, they were asked to prove that
they had been harmed by Chevron’s
operation. Recently, public pressure
has induced Chevron to set aside $4.2
million to establish a new health clinic
and help the surrounding community.
A third case involves conditions
surrounding the 1,900 maquiladoras,
assembly plants operated by U.S.,
Japanese, and other countries’ compa-
nies along the 2,000-mile U.S.-Mexican
border.™ A 1983 agreement between
the United States and Mexico requires
U.S. companies in Mexico to export
their waste products to the United
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States, and plants must notify EPA
when they are doing so. However, a
1986 survey of 772 maquiladoras re-
vealed that only 20 of the plants in-
formed EPA when they were export-
ing waste to the United States, even
though 86 percent of the plants used
toxic chemicals in their manufactur-
ing processes. And in 1989, only 10
waste shipment notices were filed
with EPA "

Much of the waste from the maqui-
ladoras is illegally dumped in sewers,
ditches, and the desert. All along the
Rio Grande, plants dump toxic wastes
into the river, from which 95 percent of
the region’s residents get their drinking
water. In the border cities of Browns-
ville, Texas, and Matamoros, Mex-
ico, the rate of anencephaly—being
born without a brain—is four times
the U.S. national average.™ Affected
families have filed lawsuits against 88
of the area’s 100 maquiladoras for ex-
posing the community to xylene, a
cleaning solvent that can cause brain
hemorrhages and lung and kidney
damage. However, as usual, the bur-
den of proof rests with the victims.
Unfortunately, Mexico’s environmen-
tal regulatory agency is understaffed
and ill-equipped to enforce the country’s
environmental laws adequately.

Obviate Proof of Intent

Laws must allow disparate impact
and statistical weight—as opposed to
“intent”’—to infer discrimination be-
cause proving intentional or purpose-
ful discrimination in a court of law is
next to impossible. The first lawsuit
to charge environmental discrimina-
tion in the placement of a waste facili-
ty, Bean v. Southwestern Waste, was
filed in 1979. The case involved resi-
dents of Houston’s Northwood Man-
or, a suburban, middle-class neigh-
borhood of homeowners, and Brown-
ing-Ferris Industries, a private dis-
posal company based in Houston.

More than 83 percent of the resi-
dents in the subdivision owned their
single-family, detached homes. Thus,
the Northwood Manor neighborhood
was an unlikely candidate for a mu-
nicipal landfill except that, in 1978, it
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was more than 82 percent black. An
earlier attempt had been made to lo-
cate a municipal landfill in the same
general area in 1970, when the subdi-
vision and local school district had a
majority white population. The 1970
landfill proposal was killed by the
Harris County Board of Supervisors
as being an incompatible land use; the
site was deemed to be too close to a
residential area and a neighborhood
school. In 1978, however, the contro-
versial sanitary landfill was built only
1,400 feet from a high school, foot-
ball stadium, track field, and the
North Forest Independent School
District’s administration building.™
Because Houston has been and con-
tinues to be highly segregated, few
Houstonians are unaware of where
the African American neighborhoods
end and the white ones begin. In
1970, for example, more than 90 per-
cent of the city’s African American
residents lived in mostly black areas.
By 1980, 82 percent of Houston’s Af-
rican American population lived in
mostly black areas.™

Houston is the only major U.S. city
without zoning. In 1992, the city
council voted to institute zoning, but
the measure was defeated at the polls
in 1993. The city's African American
neighborhoods have paid a high price
for the city’s unrestrained growth and
lack of a zoning policy. Black Hous-
ton was allowed to become the dump-
ing ground for the city’s garbage. In
every case, the racial composition of
Houston’s African American neigh-
borhoods had been established before
the waste facilities were sited.”

From the early 1920s through the
late 1970s, all five of the city-owned
sanitary landfills and six out of eight
of Houston’s municipal solid waste
incinerators were located in mostly
African American neighborhoods.™
The other two incinerator sites were
located in a Latino neighborhood and
a white neighborhood. One of the
oldest waste sites in Houston was lo-
cated in Freedmen’s Town, an Afri-
can American neighborhood settled
by former slaves in the 1860s. The site
has since been built over with a chari-
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A marcher shows his sign to drivers
during a 1988 rally in Baton Rouge.

ty hospital and a low-income public
housing project.

Private industry took its lead from
the siting pattern established by the
city government. From 1970 to 1978,
three of the four privately owned
landfills used to dispose of Houston’s
garbage were located in mostly African
American neighborhoods. The fourth
privately owned landfill, which was sit-
ed in 1971, was located in the mostly
white Chattwood subdivision. A resi-
dential park or “‘buffer zone’” separates
the white neighborhood from the land-
fill. Both government and industry re-
sponded to white neighborhood asso-
ciations and their NIMBY (not in my
backyard) organizations by siting
LULUs according to the PIBBY (place
in blacks’ backyards) strategy.™

The statistical evidence in Bean v.
Southwestern Waste overwhelmingly
supported the disproportionate impact
argument. Overall, 14 of the 17 (82 per-
cent) solid waste facilities used to dis-
pose of Houston’s garbage were locat-
ed in mostly African American neigh-
borhoods. Considering that Houston’s
African American residents comprised
only 28 percent of the city’s total popu-
lation, they clearly were forced to bear
a disproportionate burden of the

b

city’s solid waste facilities.” How-
ever, the federal judge ruled against
the plaintiffs on the grounds that
“purposeful discrimination’ was not
demonstrated.

Although the Northwood Manor
residents lost their lawsuit, they did
influence the way the Houston city
government and the state of Texas
addressed race and waste facility sit-
ing. Acting under intense pressure
from the African American commu-
nity, the Houston city council passed
a resolution in 1980 that prohibited
city-owned trucks from dumping at
the controversial landfill. In 1981, the
Houston city council passed an ordi-
nance restricting the construction of
solid waste disposal sites near public
facilities such as schools. And the
Texas Department of Health updat-
ed its requirements of landfill permit
applicants to include detailed land-
use, economic, and sociodemographic
data on areas where they proposed to
site landfills. Black Houstonians had
sent a clear signal to the Texas De-
partment of Health, the city of Hous-
ton, and private disposal companies
that they would fight any future at-
tempts to place waste disposal facili-
ties in their neighborhoods.

Since Bean v. Southwestern Waste,
not a single landfill or incinerator has
been sited in an African American
neighborhood in Houston. Not until
nearly a decade after that suit did en-
vironmental discrimination resurface
in the courts. A number of recent
cases have challenged siting decisions
using the environmental discrimina-
tion argument: East Bibb Twiggs
Neighborhood Association v. Macon-
Bibb County Planning & Zoning Com-
mission (1989), Bordeaux Action Com-
mittee v. Metro Government of Nash-
ville (1990), R.I.S.E. v. Kay (1991), and
El Pueblo para El Aire y Agua Limpio
v. County of Kings (1991). Unfortu-
nately, these legal challenges are also
confronted with the test of demonstrat-
ing “‘purposeful’” discrimination.

Redress Inequities

Disproportionate impacts must be
redressed by targeting action and re-
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sources. Resources should be spent
where environmental and health prob-
lems are greatest, as determined by
some ranking scheme—but one not
limited to risk assessment. EPA already
has geographic targeting that involves
selecting a physical area, often a nat-
urally defined area such as a water-
shed; assessing the condition of the
natural resources and range of envi-
ronmental threats, including risks to
public health; formulating and imple-
menting integrated, holistic strategies
for restoring or protecting living re-
sources and their habitats within that
area; and evaluating the progress of
those strategies toward their objec-
tives.”’

Relying solely on proof of a cause-
and-effect relationship as defined by
traditional epidemiology disguises the
exploitative way the polluting indus-
tries have operated in some communi-
ties and condones a passive accept-
ance of the status quo.”™ Because it is
difficult to establish causation, pol-
luting industries have the upper hand.
They can always hide behind *‘sci-
ence’’ and demand ‘‘proof’” that
their activities are harmful to humans
or the environment.

A 1992 EPA report, Securing Our

Legacy, described the agency’s geo-
graphic initiatives as ‘“‘protecting
what we love.””” The strategy empha-
sizes ‘‘pollution prevention, multime-
dia enforcement, research into causes
and cures of environmental stress,
stopping habitat loss, education, and
constituency building.””™ Examples
of geographic initiatives under way
include the Chesapeake Bay, Great
Lakes, Gulf of Mexico, and Mexican
Border programs.

Such targeting should channel re-
sources to the hot spots, communities
that are burdened with more than
their fair share of environmental
problems. For example, EPA’s Re-
gion VI has developed geographic in-
formation system and comparative
risk methodologies to evaluate envi-
ronmental equity concerns in the re-
gion. The methodology combines sus-
ceptibility factors, such as age, preg-
nancy, race, income, pre-existing dis-
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Residents of “*Cancer Alley’’—an 85-mile stretch along the Mississippi River from Baton
Rouge to New Orleans—protest governmental and industrial indifference to their plight.

ease, and lifestyle, with chemical re-
lease data from the Toxic Release [n-
ventory and monitoring information;
state health department vital statistics
data; and geographic and demograph-
ic data—especially from areas around
hazardous waste sites—for its regional
equity assessment.

Region VI's 1992 Gulf Coast Tox-
ics Initiatives project is an outgrowth
of its equity assessment. The project
targets facilities on the Texas and
Louisiana coast, a ‘‘sensitive . . . eco-
region where most of the releases in
the five-state region occur.””®" Inspec-
tors will spend 38 percent of their
time in this “*multimedia enforcement
effort.””® It is not clear how this per-
centage was determined, but, for the
project to move beyond the ‘‘first-
step’’ phase and begin addressing real
inequities, most of its resources (not
just inspectors) must be channeled to
the areas where most of the problems
occur.

A 1993 EPA study of Toxic Release
Inventory data from Louisiana’s
petrochemical corridor found that
“‘populations within two miles of fa-
cilities releasing 90% of total indus-
trial corridor air releases feature a
higher proportion of minorities than
the state average; facilities releasing
88% have a higher proportion than

the Industrial Corridor parishes’ av-
erage.”’®

To no one’s surprise, communi-
ties in Corpus Christi, neighborhoods
that run along the Houston Ship
Channel and petrochemical corridor,
and many unincorporated communi-
ties along the 85-mile stretch of the
Mississippi River from Baton Rouge
to New Orleans ranked at or near the
top in terms of pollution discharges in
EPA Region VI's Gulf Coast Toxics
Initiatives equity assessment. It is very
likely that similar rankings would be
achieved using the environmental jus-
tice framework. However, the question
that remains is one of resource alloca-
tion—the level of resources that Re-
gion VI will channel into solving the
pollution problem in communities
that have a disproportionately large
share of poor people, working-class
people, and people of color.

Health concerns raised by Louisi-
ana’s residents and grassroots activ-
ists in such communities as Alsen, St.
Gabriel, Geismer, Morrisonville, and
Lions—all of which are located in
close proximity to polluting indus-
triess—have not been adequately ad-
dressed by local parish supervisors,
state environmental and health offi-
cials, or the federal and regional offices
of EPA . ®
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A few contaminated African Ameri-
can communities in southeast Louisi-
ana have been bought out or are in the
process of being bought out by indus-
tries under their “‘good neighbor’ pro-
grams. Moving people away from the
health threat is only a partial solu-
tion, however, as long as damage to
the environment continues. For ex-
ample, Dow Chemical, the state’s
largest chemical plant, is buying out
residents of mostly African American
Morrisonville.* The communities of
Sun Rise and Reveilletown, which were
founded by freed slaves, have already
been bought out.

Many of the community buyout set-
tlements are sealed. The secret nature
of the agreements limits public scruti-
ny, community comparisons, and dis-
closure of harm or potential harm.
Few of the recent settlement agree-
ments allow for health monitoring or
surveillance of affected residents once
they are dispersed.® Some settlements
have even required the ‘‘victims™ to
sign waivers that preclude them from
bringing any further lawsuits against
the polluting industry.

A Framework for Environmental
Justice

The solution to unequal protection
lies in the realm of environmental jus-
tice for all people. No community—
rich or poor, black or white—should
be allowed to become a ‘‘sacrifice
zone.”” The lessons from the civil
rights struggles around housing, em-
ployment, education, and public ac-
commodations over the past four dec-
ades suggest that environmental jus-
tice requires a legislative foundation.
It is not enough to demonstrate the
existence of unjust and unfair condi-
tions; the practices that cause the con-
ditions must be made illegal.

The five principles already de-
scribed—the right to protection, pre-
vention of harm, shifting the burden
of proof, obviating proof of intent to
discriminate, and targeting resources
to redress inequities—constitute a
framework for environmental justice.
The framework incorporates a legis-
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lative strategy, modeled after land-
mark civil rights mandates, that
would make environmental discrimi-
nation illegal and costly.

Although enforcing current laws in
a nondiscriminatory way would help,
a new legislative initiative is needed.
Unequal protection must be attacked
via a federal ‘‘fair environmental pro-
tection act” that redefines protection
as a right rather than a privilege. Leg-
islative initiatives must also be direct-
ed at states because many of the deci-
sions and problems lie with state ac-
tions.

Noxious facility siting and cleanup
decisions involve very little science
and a lot of politics. Institutional dis-
crimination exists in every social
arena, including environmental deci-
sionmaking. Burdens and benefits are
not randomly distributed. Reliance
solely on ‘‘objective’’ science for en-
vironmental decisionmaking—in a
world shaped largely by power poli-
tics and special interests—often
masks institutional racism. For exam-
ple, the assignment of ‘‘acceptable™
risk and use of ‘‘averages’” often re-
sult from value judgments that serve
to legitimate existing inequities. A na-
tional environmental justice frame-
work that incorporates the five prin-
ciples presented above is needed to
begin addressing environmental ineg-
uities that result from procedural,
geographic, and societal imbalances.

The antidiscrimination and en-
forcement measures called for here
are no more regressive than the initia-
tives undertaken to eliminate slavery
and segregation in the United States.
Opponents argued at the time that
such actions would hurt the slaves by
creating unemployment and destroy-
ing black institutions, such as busi-
nesses and schools. Similar argu-
ments were made in opposition to
sanctions against the racist system of
apartheid in South Africa. But people
of color who live in environmental
“sacrifice zones”’—from migrant farm
workers who are exposed to deadly pes-
ticides to the parents of inner-city chil-
dren threatened by lead poisoning—
will welcome any new approaches

that will reduce environmental dis-
parities and eliminate the threats to
their families’ health.
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