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Stole Christmas)
By Andrew C, Spiropoulos

1. Introduction

The song says that Christmas is the happiest
ime of year, but local governments and the
“attorneys that represent them would strongly
‘disagree. Every year, Americans are treated to
_the spectacle of judicial warfare between cities,
‘the American Civil Liberties Union, and reli-
ious groups over whether cities may or must

ow religious displays on public property.
Unfortunately, when cities, wanting to avoid
he trouble and expense of these court fights,
rn to the Supreme Court for guidance, they
find a mishmash of plurality opinions laying
ut a variety of legal rules. Even those rules
using the term generously) endorsed by a
majority of the Justices, are devised so that
eir application is dependent upon the partic-
lar context presented in a case, making it dif-
icult to predict how the rule will apply in a
pecific circumstance. Given both this legal
onfusion and the raw passions exhibited by
he parties in these religious conflicts, it is no
vonder that all municipal attorneys want for
ristmas is a vacation or at least a bottle of

In: this article, 1 will attempt, by analyzing
oth Supreme Court opinions and selected cir-

opinions, to draw a legal map to help
ttorneys and other interested observers
rough the holiday season. I will demonstrate
at the best way, to think about the constitu-
tonal issues raised by holiday displays on
lic property is to first distinguish between
ose displays which are publicly sponsored
nd those which are paid for by private
roups.

This distinction is important for two reasons.
st; while both kinds of displays raise poten-
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tial problems under the Establishment Clause
of the First Amendment, a proposed private
display also may involve the constitutionally
protected free speech rights of the organization
that wishes to sponsor the display. Thus, there
are circumstances in which the city must allow
the religious display to be exhibited on public
property. Second, some members of the Court,
in deciding Establishment Clause issues
regarding religious displays, have articulated
different standards for privately sponsored
displays on public property and those which
are publicly sponsored. Justices Scalia,
Thomas, Kennedy, and Chief Justice
Rehnquist, for example, maintain that, given
certain circumstances, the exhibition of a pri-
vately sponsored religious display on public
property can never be an Establishment Clause
violation. Other Justices apply the same stan-
dards to both private and public sponsorship.

After | explain the legal standards for both
publicly and privately sponsored displays, I
will conclude by compiling a checklist for
municipal attorneys and other citizens who are
interested in these issues.

II. The Problems of Public Sponsorship

I will first address the problem of publicly
sponsored religious displays. These issues
often arise when a city or town places a
Christmas display such as a tree, lights, or a
creche in city hall, the courthouse, or a public
park. Potential litigation arises when adherents
of other faiths or non-believers are offended by
the apparent public sponsorship of the reli-
gious display. These plaintiffs claim that the
public sponsorship of a Christian display con-
stitutes an establishment of the Christian reli-

The Oklahoma Bar Journal 1897




ANDREW C, SPIROPOULOS
is Professor of Law at the Oklahoma City University School of
Law. He is a graduate of Carleton College and received a M A
and J.D. from the University of Chicago. Prior to joining the OC1;
faculty, he clerked for Judge Danny J. Boggs of the United States
Court of Appeals for the Sixth Circuit and practiced with
Chicago law firm. He teaches and writes about the fields of con-
stitutional law, legislation, and civil rights. Professor Spiropoulos
is a member of the Resource Advisory Council of the Oklahoma
Council of Public Affairs and has been a Salvatori Fellow at the
Heritage Foundation.

gion in violation of the First Amendment of the
Constitution.

Since 1971, in deciding whether a publicly
sponsored display such as a creche or a
Christmas tree constitutes an establishment,
the Court has applied a three part test. This test
was established in Lemon v Kurfzman! and,
despite many attacks on it?, a majority of the
Court appears to continue to use the Lemon test
as its guiding framework.3 A state action impli-
cating the Establishment Clause will pass con-
stitutional muster if the state demonstrates that
the action: (1) has a secular purpose; (2) does
not have the principal or primary effect of
advancing or inhibiting religion; and (3) does
not foster an excessive entanglement with reli-
gion. If a state fails on any one of these prongs,
it loses.

In applying Lemon to Establishment cases,
including those involving religious displays,
the Court has infrequently struck down state
actions because they have a religious purpose.
The Court is reluctant to apply the purpose
prong because it is difficult to determine the
motivation of any party, let alone a govern-
ment entity. As with any swearing match, the
government entity- involved will almost
always be able to articulate some kind of secu-
lar reason for its action; it can say, for example,
that it was just trying to accommeodate the reli-
gious beliefs of its citizens. In addition, the
very difficulty of a motive inquiry makes such
an inquisition an intrusive one, requiring a
court to discover and question the veracity of
the motive of the challenged party. Courts are
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naturally reluctant to question the word of
other government actors. Thus, they prefer to
presume that there is a sufficient secular
motive and move to the next part of the test.+

Courts applying the Lemon test also infre-
quently reach the third, or excessive entangle-
ment, prong of the test. This result should not
be surprising; in Establishment Clause cases, a
government action will come under scrutiny
because some litigant is concerned that the
government is directly or indirectly assisting
religion. If this is true, the action will be struck
down on the first or second prong. If religion is
not benefited by the government action, then
chances are that there is little relationship
between religion and government. The state in
this case, then, will probably pass the third
prong of the test and win. Only in unusual cir-
cumstances, such as when the monitoring of
the state program necessary to prevent the
assisting of religion involves the detailed
scrutiny of the operations of a religious organi-
zation, will the state action fail the excessive
entanglement prong.”

Thus, in Establishment cases, particularly
those involving religious displays on public
property, the Court has reserved its most
extensive analysis for the second, or effects,
prong of the Lemon test. In other words, the
Court attempts to ascertain whether the princi-
pal or primary effect of the religious display is
to benefit religion. In recent years, in deciding
these religious display cases, the members of
the Court that have provided the decisive votes
in Establishment casesé have characterized
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their application of the effects prong as an
“andoysement” test.” This approach, in deter-
mining whether the state has maintained an
unconstitutional establishment, asks whether
the state’s action has the effect of endorsing

‘The underlying theory of this test is that gov-
‘ernment may not, directly or indirectly, pur-
osely or by accident, show any favoritism
toward religion. If the non-believer or adherent
‘to a minority creed, the argument goes,
believes that government favors a particular
~religion, these non-adherents will receive the
message that “they are outsiders, not full merm-
bers of the political community” while adher-
ents will receive the message that “they are
insiders, favored members of the political com-
munity.”?

The effect portion of the endorsement test,
therefore, centers on the perspective of the
receiver of the message, rather than the intent
. of the sender. Courts must determine whether
. the message sent to the public is one of
-endorsement of religion. In order to determine
what message the public is receiving, one must
first determine who that public is. Justice
O’Connor, the philosophical progenitor of the
endorsement test, posits that courts must
examine the display from the perspective of
the “reasonable, informed observer.”10

Who is this reasonable, informed observer?
Justice O'Connor compares him (or her) to the
reasonable person in tort law, not the reason-
able non-believer or an actual observer of the
display. Rather than being someone with a par-
ticular bias or someone subject to the mistakes
of judgment of a particular human being, this
reasonable observer is the embodiment of the
collective notion of reasonable judgment.!t
This hypothetical observer is not a casual or
ignorant observer of the display, but is instead
a person who is “deemed aware of the history
and the context of the community and forum in
which the religious display appears.”1?

This assumption that the reasonable observ-
er is aware of both the actual history and con-
text of the placement of the religious display in
this particular public space is crucial because it
is by a careful, detailed examination of the dis-
play and the factual context in which it appears
that the Court will decide if the display consti-
tutes an endorsement of religion. For example,
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if a religious display includes a Christian sym-
bol such as a creche, but it is surrounded by
secular symbols of the holiday season such as a
Christmas treel3, reindeer, or colored lights, the
Court is likely to find that the display as a
whole communicates the secular message of
celebration of the holiday season rather than
the prohibited message of endorsement of
Christianity.14 If the Court did not require the
reasonable observer to be an informed one,
challengers of the religious display could argue
that a reasonable observer could be unaware of
the existence or the meaning of the context of
the display and instead concentrate on the reli-
gious portion of the display. Under the Court’s
formulation, however, assuming that the secu-
far symbols were appropriately displayed, a
court would have to presume that the reason-
able observer would understand the meaning
of the context of the display.15

We can best understand the Court’s applica-
tHon of the endorsement test by examining
County of Allegheny v. American Civil Liberties
Union. This case involved two holiday displays
in Pittsburgh, Pennsylvania. The first display
was a creche placed inside the Allegheny
County courthouse.!6 The creche was dis-
played on the “Grand Staircase” of the court-
house, the most public and beautiful area of
the courthouse.’” The display included some
red and white poinsettia plants placed around
the creche, as well as two small evergreen trees

that were located behind the fence that sur-

rounded the creche.

The second challenged display was a meno-
rah that was placed outside the city-county
office building. This 18 foot menorah, which
was owned by Chabad, a Jewish group, but
was stored, erected, and removed by the city,
was placed next to the city’s 45 foot Christmas
tree. The tree was decorated with lights and
ornaments. In addition, the city placed a sign
on the foot of the tree. This sign bore a message
from the mayor of the city stating that “During
this holiday season, the city of Pittsburgh
salutes liberty. Let these festive lights remind
us that we are keepers of the flame of liberty
and our legacy of liberty.”18

The members of the Court applying the
endorsement test found that a reasonable
observer would conclude that the creche con-
stituted an endorsement of Christianity. The
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reasons for this conclusion were rooted in the
context of the display. First, despite the token
inclusion of the poinsettia plants and the trees,
the creche was, the Court believed, displayed
on its own, unlike the menorah which was dis-
played with secular symbols such as the tree
and the sign. Thus, the creche was a purely reli-
gious display. This case, thus, the Court con-
cluded, differed from Lynch v. Donnelly where
the Court allowed the city of Pawtucket, Rhode
[sland to sponsor the display of a creche. There
the religious message of the creche was trans-
formed into a secular message of celebration of
the holidays because it was displayed along-
side secular symbols such as Santa Claus, rein-
deer, colored lights, and candy striped poles.

Second, unlike in Lynch, where the creche
was displayed in a private park, this display
was placed in the most public of locations.
Furthermore, this display was not located in a
place, such as a public park, where a reason-
able observer might believe that it was just one
of many expressions of private opinion.
Instead, it was placed in the courthouse where,
in general, private displays were disallowed
and where core functions of government were
conducted. The placement of this Christian
symbol, untempered by any secular symbol, in
the most prominent setting of the building
which housed one of the most central functions
of government sent “an unmistakable message
the [city] supports and promotes the Christian
praise to God that is the creche’s religious mes-
sage.”19

The menorah, on the other hand, would not
have been perceived by the reasonable observ-
er as an endorsement of Judaism. Unlike the
creche, which stood alone, the menorah was
situated next to two prominent secular dis-
plays, the decorated Christmas tree and the
sign praising liberty. These secular symbols
transformed what would otherwise be a pure-
ly religious display into one, when taking all
the symbols together, that does not endorse
religion. Whether the message of the display is
described as either the secular one of holiday
celebration or as the importance of the expres-
sion of a plurality of views and of liberty in
America, 2’ it is not one of endorsement of reli-
gion.

Allegheny, therefore, teaches us that whether
a city sponsored (or one that appears to be city
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sponsored) holiday display containing rejj-
gious symbols can be exhibited consistent wish
the Establishment Clause depends on the con-
text of the entire display. If a religious symbol
is displayed by itself in a prominent public
space, where no other speech is generally
allowed, it will not withstand constitutional
scrutiny. If on the other hand, it is accompanied
by equally prominent secular symbols, the reji-
gious message of the symbol will be trans-
formed into a different message, one that does
not endorse religion. It is particularly helpful,
as was the case with the menorah, if a plaque
or a sign is affixed to the display explaining the
non-endorsement content of the message. This
kind of direct guidance will make it clear to the
reasonable observer that the city does not wish
to endorse religion.?!

Lower federal courts considering the consti-
tutionality of publicly sponsored displays of
religious symbols have followed this endorse-
ment approach. The Ninth Circuit, for exam-
ple, in Separation of Church and State v. City of
Eugene? held that a 51 foot concrete Latin
cross in a public park that served as a war
memorial constituted an endorsement of relj-
gion. This cross was illuminated during holi-
day seasons, including Christmas. The court
found that the maintenance by the city of a
Christian symbol, even though it bore a plaque
stating that it was a war memorial, “may rea-
sonably be perceived as governmental en-
dorsement of Christianity.”23

In sum, under the endorsement analysis cur-
rently prevailing on the Court and applied by
the lower federal courts, publicly sponsored
displays of religious symbols, if they stand
alone, will be found unconstitutional. If the
religious symbols are surrounded by secular
symbols that are sufficient to transform the
message of the entire display to one that does
not constitute an endorsement of religion, then
the display will be allowed.2¢

HI. Private Speech in Public Fora

Another, in many ways more complex, cir-
cumstance in which local governments must
worry about the constitutionality of religious
displays involves the request of a religious
group to place a religious display on public
property. The complexity of the constitutional
issues triggered by such a request arises from
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“the need both to protect the free speech and
ree exercise rights of the religious group
“involved and to avoid an Establishment Clause
“yiolation. In other words, if a city denies the
request of a religious group to put up a display,
it will be sued for denying the group’s First
smendment rights. If the city grants the
“group’s request, those offended by the display
will allege that their First Amendment rights
‘have been violated.

“'How can you avoid being caught on the
orns of this dilemma?

First, you need to determine where the reli-
gious group wants to place their display. If the
public space is not one that has been tradition-
ally reserved for public assembly and speech
nd thus instead has been reserved by govern-
‘ment for official uses, the Court has classified
‘this space as a non-public forum.?> Govern-
‘ment may regulate speech in a non-public
forum as long as its regulation is reasonable
-and does not discriminate on the basis of view-
‘point.26 The reasonableness of the restriction
must be assessed in light of the purpose of the
orum and all the surrounding circumstances.2?
The government discriminates on the basis of
iewpoint when it denies a speaker access to a
articular forum solely to suppress the point of
-view the speaker espouses.?8

. Thus, if we are dealing with a non-public
forum, government has wide discretion to reg-
ulate. If for example, the religious groups wish
‘to place their display in the lobby of a govern-
ent building, such as city hall or a court-
ouse, where no private speakers have been
‘allowed to engage in speech, the government
-will most likely be able to deny the request of
he religious group without any constitutional
roblem. All the government will have to
‘show, since it is acting with viewpoint neutral-
ity by refusing all speakers, is that its regula-
on is reasonable. A city could, for example,
argue that it does not want speech displays in
the courthouse lobby because they will disrupt
government business. This kind of rationale, as
ng as it is cleaf that the policy has been en-
rced regarding requests of speakers of all
ilewpoints, will usually be sufficient to meet
the reasonableness test.

Problems, however, often arise, even in the
non-public forum, when cities have allowed
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some speech in that forum.?® In Grossbaum v.
Indianapolis-Marion Bldg. Authority, for exam-
ple, a Jewish group wished to place a menorah
in the lobby of a city-county office building.30
The government refused to allow the display
and adopted a policy that it would not permit
any religious displays or symbols in the build-
ing because the permitting of these displays
would have the effect of endorsing religion in
violation of the Establishment Clause.

The Seventh Circuit, in agreement with the
government, found that the building was a
non-public forum but also determined that the
government had allowed speech displays in
the building, including secular holiday dis-
plays such as a Christmas tree.3 It would be
one thing if the government had banned all
holiday displays because they were inconsis-
tent with the purposes of the non-public
forum. The government could not, however,
consistent with the Constitution, allow secular
holiday displays and ban religious ones. This
difference in treatment constituted discrimina-
tion against speakers with a religious view-
point.32

The lessons to be drawn, then, regarding
requests to place religious displays in a forum
that has not been opened fully to the public is,
first, that if the government wishes to ban hol-
iday displays, it must ban both secular and reli-
gious displays. One must, however, be careful,
even when banning all holiday displays, to not
impose such a ban where similar kinds of dis-
plays (e.g., where other private groups have
routinely used the proposed forum for non-
religious speech displays) have been allowed
in the forum. The government is on the safest
ground in denying a request to erect a display
where it has consistently refused to allow any
speech displays in the designated area.

The legal calculus changes when the reli-
gious group requests access to a public forum.
A public forum is one in that by long tradition
or government order has been devoted to pub-
lic assembly and debate.33 Streets and parks,
for example, are generally considered tradi-
tional public fora. The right to access to a pub-
lic forum cannot be denied unless the govern-
ment can demonstrate both a compeliing inter-
est and that the regulation is both necessary
and narrowly drawn to achieve that interest.34
Thus, if government wishes to ban speech with
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particular content—such as religious speech—
from a public forum, it must provide the high-
est justification required by law. Indeed, one
can safely presume that a group seeking access
to a public forum, using the normal procedures
provided by the government to obtain access,
is entitled to a permit for its speech.3

Cities have argued that they can provide the
high justification necessary to deny religious
groups access to a public forum. They argue
that their need to avoid an Establishment
Clause violation justifies their refusal to allow
religious groups access to a public forum.

The Court, in Capitel Square Review and
Advisory Board v. Pinette, recently rejected this
argument. In Pinetle, the governing board of
the square outside of the state capitol in
Columbus, Ohio refused to permit the Ku Klux
Klan to erect a cross in a public forum where it
had already allowed a Christmas tree and a
menorah.3 The Board believed that allowing
the placement of such a cross would constitute
an endorsement of Christianity. The Court
found that, first, the Klan had a First Amend-
ment right to access to the public forum and,
second, that allowing this cross would not vio-
late the Establishment Clause.

The various members of Court, not surpris-
ingly, supplied different reasons for the judg-
ment. The four Justices (Kennedy, Rehnquist,
Scalia, and Thomas, speaking through Justice
Scalia) who have never accepted the endorse-
ment approach pioneered by Justice O’Connor,
articulated a firm rule regarding the
Establishment Clause implications of allowing
religious groups permission to erect religious
displays in a public forum. These Justices
maintained that providing religious groups
equal access to a public forum can never con-
stitute a violation of the Establishment Clause,
even if a reasonable observer would conclude
from observing the display that the state had
endorsed religion.” The plurality reasoned
that permitting religious groups less access to a
public forum than provided to other groups in
the name of avoiding favoritism towards reli-
gion was clear, unconstitutional discrimination
against religious views.

Justices O’Connor, Souter, and Breyer, how-
ever, concurred in the judgment, but opined
that the endorsement test should apply to these
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private religious displays in public fora jus 4
it applied to publicly sponsored displays, if 5
reasonable observer would, they argued, ¢
clude from the display that governmen:
endorsed religion, it should be disallowed.

To be sure, Justice O’Connor explained in her
concurring opinion, it was highly unlikely that
the reasonable observer, who after all must be
deemed to know the history and context of the
community and forum involved, would con-
clude that use of a public forum by a private
religious group wouwld constitute an endorse-
ment of religion.? The opening of the foruum to
a wide variety of speech, the use of a neutral
permitting process fo obtain access, and the
history and ubiquity of speech in the particular
forum all would cause a reasonable observer i
conclude that no endorsement takes place
when a religious group is granted equal access
to a public forum.3 One, however, cannot ab-
solutely dismiss, as did the plurality, the rele-
vance of any apparent endorsement of religion.

Both Justices O’Connor and Souter conclud-
ed that the government in Pinette, while allow-
ing the display, should have taken steps to de-
monstrate that it did not endorse the message
of the cross. First of all, it should have required
the Klan to place a disclaimer on the display.®
Justice Souter also observed that the most trou-
blesome aspect of the display was that it was a
large, unattended object near important gov-
ernment buildings. He argued that “[wlhen an
individual speaks in a public forum, it is rea-
sonable for an observer to attribute the speech,
first and foremost to the speaker, while an
unattended display . . . can naturally be viewed
as belonging to the owner of the land on which
it stands.”41 He concluded both that it would
have been better for the government if such
unattended displays were limited to a particu-
lar corner of the square, marked with a perma-
nent disclaimer, and that the Board could have
banned all unattended displays from the
Square.

Just as we saw earlier, then, the Justices who
supplied the decisive votes for the Court’s
judgment in Establishment Clause litigation
applied the endorsement test. Given this reali-
ty, lower federal courts have chosen to follow
the endorsement test when dealing with these
problems. While these courts, as did Justice
O'Connor, will most likely find that equal
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access to a public forum does not constitute an
endorsement of Christianity, it still pays to take
' precautionary measures recommended by
ustices O'Connor and Souter, including order-
ing the use of a disclaimer and the considera-
jon of neutral time, place, and manner regula-
tion of unattended displays. In sum, a city
hould, in almost all cases, allow a religious
group who has applied for permission,
through the normal channels, to use a public
rum to do so, while doing what it can to dis-
claim any endorsement of the religious mes-

neutra}_:. IV. Conclusion

nd the:
“Heular:

Instead of attempting to reach heights (or
ows) of eloquence, I will conclude by trying to
oil down the analysis of this paper into a
eries of concrete recommendations for attor-
_neys facing the variety of problems that can
rise from religious displays on public proper-

.

access

First, if you represent a city that wishes to

sponsor its own religious display on public

property (or it will appear that the display is

sublicly sponsored because, for example, it is

ocated in an area where speech is not general-

allowed), you must, in order to pass the
dorsement test, make sure that:

The religious symbols displayed do not
tand alone, particularly if the display is locat-
n a core area of government (such as a cour-
-ho'use lobby.)

: The display must include sufficient secular
mbols (or symbols from another religion) so
hat the message of the display is transformed
rom a religious one into a non-endorsing one,
such as celebration of the holiday season or

oluralism. It will be easier to argue in favor of
he constitutionality of the display if it is a dis-
ay. that has been used for many years.

3. The display should include some state-
ment indicating the non-religious message.

Second, if a city faces a request from a private
ip to place a religious display on public
Operty, the attorney for the city should think
hrough the problem in the following way:

-If the requested forum is a non-public
'orum and no other speakers have been allow-
0 use the forum, then the city most likely
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can gafely deny the request. If other speakers
have been allowed to use the forumi in a way
similar to that requested by the religious
speaker (e.g., to enact a Christmas free), the
religious group must receive the same permis-
sion.

2. If, however, the forum requested is a pub-
lic forum, the city has a duty to grant equal
access to religious groups. It must allow the
group, assuming that the group has followed
the structured permitting process all cities
should possess in allocating use of the public
forum, to use the public forum.

3. In granting the access, however, the city
{assuming that it does not wish to ban all unat-
tended displays from the public forum) should
consider restricting unattended displays to a
particular, and, hopefully, less centrally located
part of the public forum.

4. The city should require all religious groups
granted permission to place a display in the
public forum to include a visible disclaimer of
public endorsement of religion. The history
and ubiquity of the religious practice will also
help the practice pass scrutiny.

If you follow this general approach, I don’t
promise you more gifts for Christmas, but you
might have fewer headaches.

1. 403 U.5. 602 (1971).

2. See Laml's Chapel v. Cenfer Moriches School Dist., 113 5.Ct. 2141, 2149-50 (1993)
(Scalia, J., concurring) (“Like some ghoul in a late night horror mevie . . . Lemont
stalks our Establishment Clause jurisprudence . . .“}. Lemon has come under attack
principally because the application of the test has led to wildly disparate results in
seemingly similar cases. Compare, for example, Commitiee for Public Education v,
Nyguist, 413 LS. 756 {1973} (holding that the provision of tuition rebates and fax
deductions for religious education violates the Establishment Clause) and Mueller
o, Alfen, 463 U.S. 386 (1983) (finding tax deductions for religious education consti-
tutional under the Establishment Clause). T could list many other, equally contra-
dictary, decisions.

I believe that the reason for these contradictory results is that a majority of the
Court has never been willing to faithfully apply the Lemon test. If the Court did
apply Lemon as it is written, no government program or action that led to any state
interaction with religious institutions would withstand scrutiny. The test is
designed to prevent, in a systeratic fashion, any form of significant government
involvement with religion. If the legislation is intended to benefit the religious, it
is struck dawn. Tf the action has the effect, without any intent, of benefiting the
religious, it is struck down. Finally, even if the action does not have the infent or
the primary effect of benefiting religion, the government action must be struck
down if religious institutions become involved with government, This systematic
elimination of any form of cooperation between religious institutions and govern-
ment goes much farther toward the establishment of a purely secular state than
most Americans, including Supreme Court Justices, are willing to accept. The
Court, then, in applying Lemon, despite its literal meaning, refuses to strike down
what it considers fo be benign cooperation between religion and government,
Hence, the Courl's occasional accommodation of religion often does not square
with either its rhetoric or its previous decisions.

3. Board of Educ. of Kiryas Joel v, Grumet, 114 S.Ct. 2481, 2495 (1994) (Blackmun,
1., concurring) (noting that the opinion of the Court relied en decisions utilizing the
Lemon framework).

4, But see Edwards 0. Aguillard, 482 U.S. 578 (1987},

5. See Aguilar v. Fenton, 473 U5, 462 (1985}

6. The Court has been severely split on its approach to Establishment Issues for
af least the last 15 years. One faction of the Court, including Chief Justice
Rehnquist and Justices Scalia, Kennedy, Thomas, and retired Justice White would
abandon the Lemon test, incleding the endorsement portion of it, and give govern-
ment much more leeway in acknowledging the role of religion in public life. Other
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justices, including retired Justices Brennan and Marshall, argued for a strict appli-
cation of Lewon, The Justices providing the dectsive votes, best repregented by
Justice O'Conmor, have adopted the endorsement approach. The Court's Iatest
decisions, such as Capitol Sguare, show some indication that the endorsement
approach may have won over a clear majotity of the Court.

7. The Court has alsc applied this “endorsement” concept to the purpose
prong, asking whether the challenged practice was instituted for the purpose of
endlorsing religion. Bee Wallace v. Juffree, 472 U.5. 38 (1985) (striking cown state
moment of silence law because it was enacted for the purpose of endorsing reli-
gion.)
8. County of Allegheny v American Civil Liberties Union, 109 S.Ct. 3086, 3100
(1989).

9. Lynchr v. Donnelly, 465 LS. 668, 688 (1984} (OConnor, [, concuring).

10, Capitol Siuare Review and Advisoryy Board v. Pinette, 115 5.Ct, 2440, 2452 (1995)
(OrCenner, J., concurring).

11. 1d. at 2455 (O'Connor, J., concurring).

12. Id. at 2455 {O'Connor, J., concurring).

13. It is understandable that one might believe that & Christmas tree is a reli-
gious, not a secular symbol. The Court, however, has treated it as a secular sym-
bol. See Allegheny, 109 5.Ct. at 3713,

14.1d. at 3103-04.

15. This point, as [ will discuss, is especially important when analyzing private
religious displays placed in public fora, such as in the Capitol Square case.

16. This creche, unlike the one in Lynck v. Donnelly, was not owned by the city
ox county, but rather was owned by the Holy Name Society, a Roman Cathelic
group. {Indeed, it bore a plaque stating that it was donated by the society) Its
placement, hawever, not in a public forum, butin a public space in which private
speech was not generally allowed, gave it the characteristics of a publicly spon-
sored display.

17, Allegheny, 108 S.Ct. at 309.

18, Id. at 3095.

19. 1d. at 3104,

20. Justices Blackmun and O'Connor, both of whom applied the endorsement
anatysis, while agreeing that the message was secular, disagreed on the content of
the message. Justice Blackmun concluded that the menorak, in the context of the
dispiay, conveyed the secular message of celebration of the holiday season. Justice
O’Connor, worried that Justice Blackmun had implied that the religious content
was drained from the menorah, argued instead that the religious significance of
the menorah was still present, but that it dtd not constitute an endorsement of reli-
gion because the reasonable observer would conclude that the menorah was dis-
played in order “to acknowledge the cultural diversity of our country and to con-
vey tolerance of different choices in matters of religious belief or nen-belief by rec-
ognizing that the winter holiday season is celebrated in diverse ways by our ¢iti-
zena” Id, at 3123 (O'Connor, ], concurring).

21. Let me make clear, however, that a simple disclaimer of any infent to
endorse religion attached to an untempered religious symbol in a prominent pub-
lic space will not be sufficient to remove the message of endorsement,

22, 1996 U.S. App. LEXIS 20990 (August 20, 1996).

23, 0d at 7.
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24, The Tenth Circuit's decision in Rebinson v City of Edmond, 68 ¥3d 1226 (114,
Cir. 1996), involving a cross on the Edmond city seal, demonstrates that even it
religious symbol is surrounded by secular symbols, the reasonable observer woyld
still perceive that the seal constituted an endorsement of Christianity. The cie,
attempted to argue that the inclusion of the cross was meant only to express the
secular message of the historic importance of Christianity, but the court concluded
that the reasonable observer of the seal would perceive only the message of 1ny
endorsement of Christianity.

25, Capitol Square, 115 5.CL at 2446,

26. Grossbaum v. Indianapoiis-Marion Bldg. Authority, 63 F3d 881, 587 (nih ¢
1995).

27, Id. at 5387

28, Id. at 587.

29, The Court has created the category of the “limited public forum” when gov-
ernment decides to open a forum (almost always one that is not a traditional pub-
lic forum to some forms of speech, but does not open it sufficiently to make it inta
a public forum. In other words, the government has decided to allow only partic-
ular categories of speech in the forum, The government may restrict the use of such
a forwm in arder to preserve it for the use for which it was dedicated. Lamb's Chapet,
113 5.Ct. at 2146,

30, Grossbaum, 63 F3d at 582-83,

31, Id. at 389

32, id. at 590 (“ITlhe policy challenged here was constructed to prevent one
thing: seasonal holiday displays of a religious character.”)

33. 1d. at 586.

34, Capitol Sguare, 115 5.Ct at 2446, If government wishes to regulate, however,
the time, place, and manner of speech, it can dg-so if it demonstrates that the reg.
wlation is narrowly tadlored to achieve a significant government interest and that
ample channels of expression have been left open.

35, It is vital, however, that if a city permits a religious group to use a public
forum for a religious display, it must grant that permission on the same basis that
it grants it to other speakers. If & city treals a religious group more favorably than
it does ather speakers by, for example, the use of an ad hoc process in granting per-
mils to favared groups, the city will be found to have viclated the Establishment
Clause. American Jewish Congress v. Cityy of Beverly Hills, 50 E3d 379, 385 (9th Ciy,
15965,

36. Capitol Square, 115 5.Ct. at 2445,

37, Id. at 2449-50.

38, Id. at 2453 (O'Connor, ], concurring).

39, I, at 2652-56 {O'Connor, J., concurring).

40. Id. at 2453 {O'Connor, [, concurring) (“To the plurality’s consicleration of
the open mature of the forum and the private ownership of the display, however, |
would add the presence of a sign disclaiming government sponsorship or endorse-
ment on the Klan cross, which would make the State's role clear to the communi-
ty")

41. Id. at 2458 (Souter, ., concurring),
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