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The Work of the Oklahoma Bar Uniform
Laws Committee: Oklahoma Enacts UCC
Article 3 and 4 and 4A Amendments

By Fred H. Miller and Alvin C. Harrell

Fred H. Mitler is of Counsel with Phillips
Murrak PC in Oklahema City, and a retired
Professor of Law. former Kenncth McAdce Chair
in Law and Centennial Professor, and also the
George Lynn Cross Rescarch Professor Emeritus
at the University of Oklahoma College of Law. He
is a member of the American Law Institute and
serves on Lhe Permanent Editorial Board for the
Uniform Commercial Code. Professor Miller is
a Commissioner from Oklahoma to the National
Conference of Commissioners on Uniform State
Laws (NCCUSL), and formerly was its Executive
Director, chair of NCCUSL’s Executive Committee
and President. Professor Miller was invelved with
each drafting committee or study conunitiee Tor the
recent revisions (o the Uniform Commercial Code as
well as UCOTA. He also was Co-Reporter Dratis-
man for the 1974 Uniform Consumer Credit Code.

Professor Miller has coanthored recent Intro-
dirctions fo the Annual Survey of Consumer Finan-
cial Services Law lor The Business Lawyer. He is
the former Chair of the American Bar Association
Uniform Commerciat Code Committee, and was a
mentber of the Council of the ABA Business Law
Scetion. He has taught at the University of lowa,
Oklahoma City University, University of Alabama
and William Mitchell Schools of Law (at Alabama
as Visiting Charles Tweedy Protessor of Law and
al William Mitchell as Visiting Distinguished
Professor of Law), and served as Associate Dean
al the University of Oklahoma College of Law.

ProlessorMiller is a member of the Governing
Committee of the Conlerence on Consumer Finance
Law,

Alvin C. Harrell is a Proiessor of Law at
Oklahoma City University Scheol of Law, and
President ol Home Savings and Loan Association
of Oklahoma City. He is coauthor of a dozen books,
including Tre Law or Mopern Payment Sysrems
AND NoOTES (with Prolessor Fred H. Miller). Pro-
fessor Harrell is Bditor of the Awmnuad Swrvey of
Constner Financial Services Lew in The Business
Lawyer. He chaired an American Bar Association
UCC Committee Task Force on State Certificate
of Title Laws, and was Reporter for the NCCUSL
Uniform Certificate of Title Act (UCOTA) Draft-
ing Committee. He is Executive Director of the
Conference on Consumer Finance Law and a
member of its Governing Commitiee, a member
of the American Law Institute (ALD, 4 member
of the American College of Commercial Finance
Lawyers and the American College of Consumer
Financial Services Lawyers, and served as Chair
of the Financial Institutions and Commercial Law
Section of the Oklahema Bar Association. He chairs
the UCC Legislative Review Subcommittee of the
Oklahoma Bar Association. At the April 2008
meeling of the American College of Commercial
Finance Lawyers, Professor Harrell was elected
to the Board of Regents for the 2008-2009 term.

L Activities of the Oklahoma
Bar Association Uniform Laws
Committee in 2008-2009

Each year the Oklahoma Bar Asso-
ciation (OBA) Uniform Laws Committee
{the Committee) reports on legislative ac-
tvity with regard to enactment of uniform
laws. The purpose of the Commitiee is to
work with the Oklahoma Comimissioners
to the Uniform Laws Conference (ULC)'
(who traditionally have been appointed
to the Committee by the OBA President)
to determine, often in cooperation with
other Sections and Commiitees of the
Oklahoma Bar Association, which stai-
utes prepared by the ULC are suitable
tor enactment in Oklahoma, to work with
members of the Oklahoma Legislature in
an effort to have such statutes introduced
and passed and, after a statute is passed
and signed by the Governor, to prepare
Oklahoma Comments explaining what
the siatute does and its impact on or rela-
tion to other Oklahoma statutes and case
law.? These Comments are published in
the Oklahoma Statutes Annotated under
an arrangement with the publisher of
those statutes, for compensation paid
to the OBA, and provide guidance to
Oklahoma attorneys about the uniform
law and its impact on other, existing {aw.

The Committee customarily meets
at least two times each year, once in the
carly fall to determine which statutes will

1. Also known as the Natiosal Conference of Commissioners on
Uniform Stale Laws, o NCCUSLL.

1

This i an important lonetion, e, in erms of integrating new
or updated uniform faws with other, existing siate law. For
examples., see infra Part L See efso red H. Miller & Robert
T. Luitrelt, Loead Conmnents to Uniform Laws: A Winting
Cemsbineiéon, 48 Consumer Fin, L.Q. Rep. 60 (1994},
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be recommended and whether any adjust-
ments in the ULC uniform text should be
recommended to better coordinate with
existing Oklahoma Iaw and policy, and
once in the late spring at the end of the
legislative session to coordinate the de-
velopment of Oklahoma Comments for
newly-enacted uniform laws. This pro-
cess encourages the enactment of modern
and well-written statutes that facilitate the
preservation of state law and the viability
of our federalist system of national and
state law. In addition, the work of the
Committee in studying and working to
implement svitable statutes contributes
to improvements in Oklahoma law for
the benefit of the state’s citizens and its
economy. In the last legislative session
(2009), the Oklahoma Legislature enacted
and the Governor signed six uniform laws
that both update and otherwise improve
existing Okiahoma law or create new law
for issues where previously there was not
adequate legal puidance.* The 2009 Okla-
homa enactments included important
amendments to the Uniform Commer-
cial Code (UCC), as described below.*

HO. The 2009 Okiahoma UCC
Amendments

A. Introduction

Senate Bill 991, passed in the 1st
Session of the 52nd Oklahoma Leg-
islature in 2009 (the bill), might aptly
be called a UCC cleanup bill. Tn the
maisn it enacted most, but not all, of
the 2002 amendments to the uniform

3. Those not described here inciude: the Uniform Litited Co-
operative Association Act; the Uniform Anatontical Gift Act
(2006); the Emnergency Vaoluntcer Health Practitioner’s Act:
amendments ta the Principal and Tecome Act {which puides
the ailocation of receipts by fiduciaries, as belween prineipal
and incorse); and the 20035 uniform text of the Uniform For-
clgn Counlry Maney Judgmenrs Recognition Act, Okahoma
Comments have been or are being prepared for publication in
the Oklahoma Stattes Annotated with respect (o all of these
enactments, including the JCC Aricle 3, 4, and 4A Amend-
ments as noted below,

4. See, a5 o the amendments o UCC Articles 3, 4 and 4A. Frep
ML MiLLeR & ALvin €, LIARRRLE, THE Law of MODERN PAVMENT
SysTRMS ANn NoTrs § 8.08 (2008 Supp.). Al this writing, the
following other states have enacted all or a part of the 2002
amendments to the uniform lext of UCC Articles 3, 4. and
4A: Arkansas, Indiana, Kentucky, Minncsola, New Mezico.
Nevada, South Carolina, and Texas. A mumber of introductions
i1 other states are scheduled,

text of UCC Articles 3, 4 and 4A, but
it also included other provisions, e.g.,
minor amendments to UCC Articles
I and 7.7 A brief summary follows.

B. Articlel

The bill amended UCC Article 1
section 1-303(f) (course of performance
as a waiver or modification of contract
terms) to add a refercnce 1o section 2A-
208 which was inadvertently omitted
when revised section 1-303 was enacted.

C.  Article 3

The bill added definitions that are used
in relation to the later suretyship provi-
sions of Article 3. The bill amended the
suretyship (accommodation party) provi-
sions of UCC Article 3 (principally sec-
tion 3-605) to coordinate with the rules
of the Restatement of the Law Third,
Suretyship and Guaraniy. The changes
are principally in section 3-605, but
section 3-419 was also amended by Sec-
tion 9 of the bill as part of that process.®

The bill also deleted the Article 3
definition of “good faith,” which now is
in UCC Article 1 at section 1-203(h)(20),
and made scveral cross-reference updates.

The bili amended UCC section 3-106
to change the requirements for a “writ-
ing” to require only a “record,” thercby
accommodating electronic records.
This change also was made in certain
other provisions of UCC Articles 3
and 4 and 4A. It does not change the
Article 3 section 3-104 requirement that
a negotiable instrument be in writing.’

The bill deleted subsection (¢} of UCC
section 3-116 (Joint and Several Liabil-
ity; Contribution), as regards material
covered elsewhere. This is cxplained
in Official Comment 1 to section

5. The Oklahoma UCC is codificd at Titie [2A of the Oklahoma
Statuies.

6. See revised Tit, 12A Okda, Stat. §8 3-419, 3-605 (2009,

7. Notably in (his regard. e revision o § 3-106, indicated im-
miediately above. i both the bill and the uniforms ext, expresshy
states that it does not apply to the requirements for 2 negotiable
mstrument at § 3-103. See § 3-f06¢a),

3-116 as amended, and also in the Okla-
homa Comument to Section 3 of the bill.

The bill amended UCC section 3-305
(Defenses and Claims in Recoupment)
to make clear that the section is subject
to a contradictory consumer protection
rule limiting holder in due course rights,
and amended section 3-309 (Enforce-
ment of Lost, Destroyed, or Stolen
Instrument) to make clear that the re-
sult in Dennis Joslin Co. v. Robinson
Broadcasting Corp.® is disapproved.

Negotiable instruments law requires
payment to the holder of the instrument
in order to obtain discharge of the ob-
ligation. That rule s at variance with
contract Iaw and UCC Article 9° and has
been criticized in transactions where the
note is not produced and marked when a
payment is made.'” Section 10 of the bill
amended Oklahoma UCC section 3-602
to address this criticism for promissory
notes, by allowing discharge by payment
to the original party entitled to enforce
the note until notice of a transfer. What
constitutes notice for purposes of section
3-602 also is clarified. What constitutes
“signing” for the purpose of a reauncia-
tion of rights under UCC section 3-604
is similarly clarified, at revised sec-
tion 3-604(c), in Section 11 of the hill.

D. Article 4

The bill amended Oklahoma UCC
section 4-102 (Applicability) to rein-
sert a part of the uniform text omitted
some time agoe, dealing with choice of
law. The bill also amended a defini-
tioral provision of UCC section 4-104
to update cross-refercnces, and made
an amendment to UCC section 4-
105 (Definitions of Types of Banks).

The bili amended UCC section 4-301,
to permit return of the image of an item

8. ST7F. Supp. 491 (B..C. 1997).
9. See UOC §§ 9-4040). 9-406(a).

. See, e.p. Avin C. Hatedl, bnpaet of Revised UCC Article % on
Sertes wnned Security Interests involving Pronissory Notey and
Payment Intangibles, 55 Consumer Fin. 1..Q. Rep. 144, 149-30
(20013,
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pursuant to agreement or sending a record
as a means to provide notice of dishonor. !

E. Other UCC Articles

The bill amended UCC Article 4A
section 4A-505 (Preclusion of Objec-
tion to Debit of Customer’s Account)
to clarify that its time period may,
within limits, be varied by agreement.

The bill amended UCC Article
7 section 7-209 to cure an omission
that occurred when revised Article
7 (Pocuments of Title) was enacted
by the Oklahoma Legislature.

F.  Agricultural Liens

The bill also amended 42 Okla. Stat.
section 47, to delete a previous notice
requirement and to substitute notice by
filing as the means of perfection for an
agricultural lien pursuant to UCC Article
9. The amendment states that the Hen cre-
ated by the section is not effective un-
less so filed, this should be interpreted,
consistent with the rules of Article 9 as
to perfection of liens, to mean effective
against third parties (i.e., perfection).

III. Variations from the Uniform
Text

As noted above at Part ILA., the bill
did not enact all of the uniform text of
the 2002 amendments to UCC Arsticles
3, 4 and 4A. The uniform text addresses
so-called “remotely created consumer
items,” e.g., check-like drafts created
by the payee, which have been a source
of fraud in some circumstances. The
bill did not include these provisions, as
federal law was changed 10 also address
this matter,? and while the provisions in
federal law and the uniform text of the
UCC are much alike they are not identi-

EL. See afse Miller & Harrell, supra note 45 Official Comments

o UCC §§ 4-214, 4-215, 4-301, and 4-302; Harrell, igfra note

3.

12, See Miller & Havrell, sepro note 4, a0 § 509

cal and so a problem of preemption could
be engendered by siate enactment.’
Another provision not adopted would
have incorporated the so-called “holder
in due course™ rule of the Iederal Trade
Commission (the FTC rule) as a matter of
state law. Oklahoma law in the Oklahoma
Uniform Consumer Credit Code (U3C)
already addresses this issue,' and several
cases decided in other jurisdictions which
Oklahoma courts could follow reach a
result like the FTC rule by common law."
In addition, there is little or no evidence
that the FTC rule is not working. Ac-
cordingly, given the strong enforcement
of current Oklahoma law by the Depart-
ment of Consumer Credit, this provision
is unnecessary and would be redundant,
especially given the amendment to UCC
section 3-305 on contradictory consumer
protection rules, noted above at Part H.C.
As a final matter, an unfortunately
worded Okiahoma Supreme Court
opinion seemed to suggest that the duty
of good faith and fair dealing under the
UCC, rather than being a measure of
how an agreement or a duty should be
performed, instead created an indepen-
dent cause of action.'® This is out-of-step
with other case law as well as a Commen-
tary issued by the Permanent Editorial
Board for the UCC," and Section 21 of
another bill (H.B. 1603) statutorily cor-
rects the Court’s decision on this point.

IV. UCC Comments

While not part of the statute, nor
the law as opposed to guidance as to
the meaning of the law, there are a

13. On the relation of these and related UCC Article 4 concepts
to federal law, see generalfy Alvin C. Harell, Price v. Neal
Revisited: UC'C and FRE Revisions Impact Bank Accoants and
Transeerons, 60 Consumer Fin. L.Q. Rep. 309 (2004).

14, The Oklahoma U3C is codified at Title 14A of the Oklahoma
Statules.

13, See, e.g., Associacs Home Equity Services, luc. v. Troup, 778
AL 2d. 529 (ML) Super. 20013,

16. Beshara v. Southern Nat, Bank, 928 P.2d 280 (Ckla, 1996),

17. See, e.g., Rudgers v, Tecumseh Bank, 756 P.2d 1223 (Okla,
1988); Oklahoms Comments to Tit. 124 Okla, Stal § 4-215;
Carotyn §, Smith, Allis-Chalimers v. LbecR: The United Stetes
Suprenie Court Rejects Tort Linbility for Breach of Good Faith,
43 Consumer Fin. LQ. Rep. 2381 989): PR Commentary No.
10 Seetion £-203 (Febroary 10, 1994),

number of important changes in the
Official Comments to the uniform text
that accompany the enacted statutory
provisions, and even some changes in
the Official Comments to provisions
that were unchanged by the bill. Those
Comments should be consulted.'®

V. Conclusion

Oklahoma is fortunate to have an ac-
tive Bar Association Committee to deal
with these issues, helping to bridge the
gap between national developments and
local needs and considerations. The result
is exceptional clarity, modernization, and
uniformity in Oklahoma law, helping to
further the goals of the uniform law pro-
cess'? and perhaps sparing Oklahoma
from some of the economic and finan-
cial pain being expericnced elsewhere.

8. See, e.g.. Prime Financial Services LLC v, Yinton, 2008 WL
2262185, 65 L.C.C. Rep. Serv. 2d 867 (Mich. Ct. App. 2008}
(although the Official Comments do not have the force of T,
they are useful aids (o intespretation and it is appropriate for 2
caurt to corsider them as they also promote unilosmty).

1. See, op UCC§ 1-103(a).
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