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In 2008, The New York
Times’ great (and now
former) labor reporter
Steven Greenhouse au-
thored a book titled “The
Big Squeeze.” The
squeeze in question, of
course, was the increas-
ing economic pressure on

America’s middle and working classes.
In recent years, though, the squeeze

on most Americans has also become
physical, as their employers and major
investors in airlines cram them into
less and less space. From 2010 to 2012,
the average amount of square footage
allotted to office workers in North
America, according to the commercial
real estate association CoreNet Global,
declined from 225 to 176. As for air
travel, according to Consumer Reports’
Bill McGee, “The roomiest economy
seats you can book on the nation’s four
largest airlines are narrower than the
tightest economy seats offered in the
1990s.”

As income goes, so goes space: Un-
less you have a lot of the former, you’re
going to get less and less of the latter.
The rise of the open office, where
workers are inescapably privy to the
once-private grumps and groans of
their co-workers, is sometimes accom-
panied by the establishment of “quiet
rooms,” into which employees may
occasionally retreat. To be sure, the
shrinkage of space-per-employee can
reduce a company’s rent and inflate its
quarterly profits. But as economists
ponder the riddle of declining U.S.
productivity, they might want to look
for a square-footage level beneath
which workers’ output is diminished.

The transformation of most Amer-
icans’ air travel experience to a form of
mobile incarceration poses no riddle at
all: It’s the direct result of investors’
quest for higher profits. In a wondrous
op-ed this month in the Wall Street
Journal, Rick Schifter, an American
Airlines board member, extolled the
terrific stock performance of U.S. air-
lines in recent years, by which metric
American, Delta and Southwest have
landed in the top-10 list of the Fortune
500 during the past three years. 

“Following airline deregulation in

1978,” Schifter wrote, “many airline
executives were motivated by growth
over profits – and were reluctant to
shed the inefficiencies which were
vestiges of a regulated industry. Only
after this mind-set changed, when suc-
cess was measured by net income and
not the number of planes, did the indus-
try bring supply into balance with de-
mand.” This transformation was sub-
stantially the handiwork of the private
equity firms that took over airlines to
eliminate those “inefficiencies.”

Ah, those inefficiencies – meals,
legroom, seats that recline, the promis-
cuous provision of decent treatment on
the saps who fly coach. And to stay on
that top-10 list of stock-price perfor-
mance, the airlines have rejiggered
their mileage rewards into ticket-price
rewards (your patronage is now mea-
sured by what you spend, not how far
you fly). Airlines like JetBlue that once
had the gall to provide a comfortable
experience to passengers have been
compelled by investors to revert to the
industry’s norm: Excoriated by Wall
Street analysts for being “overly brand-
conscious and customer-focused,” Jet-
Blue changed its top management and
announced it would shove more seats
into coach and start charging for lug-
gage and WiFi. Conversely, Spirit Air,
which has received some of the lowest
customer satisfaction ratings in the
history of Western civilization, is a
company that has thrived financially,
Schifter proudly asserts, after private
equity helped it transform its business
model in 2006.

It’s not just all the new income in
America that’s going to the top 1 per-
cent. It’s the physical space, as the
room and amenities for the highest-
paying passengers expand while coach
contracts.

What the Schifters of this world
have created is an experience in which
incidents of air rage are bound to erupt.
A better targeted and more productive
form of that rage would be to change
our corporate structures, labor laws
and tax codes so that the Schifters
wouldn’t take up all the space and
Americans might again have some
breathing room.

Harold Meyerson is editor-at-large of The American
Prospect.

Your income and cramped
airplanes may be similar 

HAROLD MEYERSON

The Affordable Care
Act’s fate may turn on a
single clause in the 900-
page bill that created the
law. Let’s find out why
that clause is so impor-
tant. Then you can decide
how to interpret it.

The Affordable Care
Act’s purpose was clear. Congress
wanted to increase the number of
Americans with health insurance and
prevent insurance companies from
discriminating against people with
preexisting medical conditions.

Congress knew that forbidding dis-
crimination against people with preex-
isting conditions would work only if
most Americans – sick and healthy
alike – purchased insurance. Otherwise,
people would wait to buy insurance
until they got sick. And if the pool of
insured was limited to sick people,
insurance companies would quickly go
bankrupt.

To ensure near universal participa-
tion, Congress created the individual
mandate, which requires individuals to
purchase insurance or pay a tax penal-
ty. To keep insurance prices down, Con-
gress encouraged every state to set up
a health insurance “exchange” in which
people could buy insurance in a com-
petitive marketplace.

But Congress recognized that many
individuals could not afford to pur-
chase insurance through these ex-
changes. To remedy this, Congress set
up subsidies in the form of a tax credit.

Congress expected every state to set
up an exchange, but provided that the
federal government would “operate
such Exchange within the state” if a
state failed to do so. What Congress
failed to anticipate was that the major-
ity of states – especially those con-
trolled by Republicans – would refuse
to set up exchanges. Consequently, only
16 states set up exchanges. Others in-
stead directed their residents to the
federal exchange, HeathCare.gov.

Now we’re ready for that trouble-
some clause. It says that the subsidy a
taxpayer receives will be based upon
the premium the taxpayer pays for
insurance purchased “through an Ex-
change established by the State.”

Note those last few words: “estab-
lished by the State.” The clause doesn’t
mention subsidies for people who pur-
chased insurance through the federal
exchange. 

Nevertheless, the IRS issued a reg-
ulation that allows subsidies to be
claimed by those who purchase health
insurance from either a state or the
federal exchange.

On Wednesday, the Supreme Court
will hear a challenge to this IRS reg-
ulation. The challengers say that the
IRS can do only what Congress autho-
rized it to do. And since the ACA states
that subsidies are available only for
health plans purchased through a
“state” exchange, the IRS cannot autho-
rize subsidies for plans purchased
through the federal exchange. The
challengers say Congress made this
distinction to encourage states to cre-
ate exchanges.

Those defending the IRS regulation
say that restricting subsidies to pur-
chases from state exchanges would
defeat the whole purpose of the ACA, to
maximize the number of Americans
with health insurance. They also say
that the federal exchange is actually 34
separate “state” exchanges that the
federal government merely facilitates.
Each state still regulates which insur-
ance companies can sell policies, and
the premiums are set according to the
state’s specific risk pool. 

If poor people can’t use subsidies to
buy insurance through the federally-
facilitated exchanges, it could be a
death blow for the ACA. Millions would
be left without insurance, and the eco-
nomic foundation upon which the ACA
is built – that every American obtains
coverage – would crumble. 

Keep in mind that the Supreme
Court is merely being asked to inter-
pret a statute, not the Constitution. The
President and Congress could fix the
language of the Act in a heartbeat. The
problem is that the Republican-dom-
inated Congress wants the ACA to fail.

If the Court upholds the IRS rule, the
ACA will likely survive. If it invalidates
the rule, the ACA may unravel.

So do you interpret the ACA narrow-
ly by focusing on a single clause and
construing the clause so that an ex-
change “established by the State” pre-
cludes a federally-facilitated “Ex-
change within the state”? Or do you
focus on maximizing the number of
Americans with health insurance and
interpret the Act in a way that furthers
rather than frustrates this purpose?

Which approach is judicial activism?
Which is judicial restraint? 

Alan Garfield is a professor at Widener University School
of Law.
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