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Why do the abortion
wars rage on 40 years
after Roe v. Wade?

Why didn’t the Supreme
Court’s decision resolve this
issue?

To answer these questions,
let’s identify the core issue in

Roe and try to re-
solve it ourselves.
Doing so will
help us appreci-
ate why the
abortion contro-
versy defies any
simple solution.

The central
question in Roe
was this: Does
the Constitu-
tion limit the
government’s
ability to stop a

woman from terminating a
pregnancy?

For some, the answer is
obvious. Since the Constitution
nowhere mentions a right to

abortion, the right does not
exist.

But the Supreme Court has
recognized many rights not
mentioned in the Constitution.
It has said certain matters are
so central to a person’s autono-
my – such as decisions about
whom to marry, whether to
use contraceptives or how to
rear one’s children – that they
are integral to the “liberty” (a
term mentioned in the text)
the Constitution protects.

The question in Roe was
whether this liberty right en-
compasses a woman’s choice
to end a pregnancy.

Abortion rights supporters
say it does. After all, the deci-
sion to have a child is one of
the most important and im-
pactful decisions a woman can
make in her life.

Yet the logic of protecting a
woman’s privacy goes only so
far. No one doubts, for ex-
ample, that the government

could stop a woman from ter-
minating the life of a baby
after it was born.

But what if the woman
wanted to terminate the preg-
nancy the day before the baby
was due? Does the simple fact
that the baby is still in her
body negate any government
interest in protecting the fetal
life? Or is there a point in the
pregnancy when the fetus is
sufficiently developed that the
government’s interest in pro-
tecting life overrides the wom-
an’s right to choose?

Now consider a woman’s
right to choose during the
earliest stages of pregnancy.
Abortion opponents would say
this is already too late for an
abortion. Once the egg is fer-
tilized, human life has begun
and the state can protect that
life by preventing the woman
from terminating the preg-
nancy.

But pro-choice advocates

would say the state’s interest
in protecting a newly fertilized
egg is considerably weaker
than its interest in protecting a
full-term baby.

So where does that leave
us? If a woman’s decisional
autonomy should trump the
state’s interest in protecting
the fetus in the early stages of
pregnancy but not in the later
stages, where is the line be-
tween the two? And who
should draw that line? Is this a
decision for nine unelected
Supreme Court justices or for
representatives elected by the
people?

Of course, policy choices in
a democracy are usually made
by elected officials. But legis-
lators are barred from making
choices that infringe upon
constitutionally protected
rights. Thus, elected repre-
sentatives cannot suppress
unpopular ideas even if most
people dislike them. And the

South could not return to Jim
Crow even if a majority of
Southerners wanted to.

Should the same be true of
a woman’s right to choose? Is
the decision to carry a child to
term, at least in the early
stages of pregnancy, one that
should be immune from politi-
cal control?

If the answer is yes, we’re
right back to where the Su-
preme Court was in Roe v.
Wade. That means we have to
draw a line between when a
woman has a right to termi-
nate a pregnancy and when
she does not.

Drawing this line is certain
to be morally fraught and
painfully difficult. Would you
like to be the one making this
decision? Do you think you
could find a resolution that
would satisfy everyone?

Alan Garfield is a professor at Widener
University School of Law.
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Inrecent editorials, The
News Journal lauded the
“substance” of Gov. Jack

Markell’s plan to increase
transportation project spend-
ing while chastising state legis-
lators for not treating the pro-
posal as “serious” or providing
viable alternatives.

Conspicuously missing from
The News Journal’s reporting

and editorials
on the debate
over how to
pay for the
state’s trans-
portation
needs is any
serious con-

sideration of a plan put forth
by House Republicans.

At the heart of the issue is
the ailing Transportation Trust
Fund, which is financed by
vehicle-related taxes and fees.
It is this fund that pays for the
road and bridge construction
and maintenance.

Unfortunately, due to some
bipartisan mischief executed
more than two decades ago, the
fund also pays for the opera-
tional expenses of the Dela-
ware Department of Trans-
portation. The agency’s cur-
rent annual operating budget is
$230.2 million.

DelDOT’s budget was
moved from the General Fund,
which finances state agencies,
between 1990 and 1993. The
move allowed lawmakers to
take advantage of the trust
fund’s surplus and avoid diffi-
cult budgetary decisions.

Times have changed. The
trust fund is no longer flush
with cash. Demands have in-
creased on the fund while rev-
enue growth has lagged behind
the escalation of costs.

Gov. Markell is proposing to
increase spending on trans-
portation projects by $100
million annually in each of the
next five years. The plan is
both a jobs program and an
attempt to deal with a growing
road construction backlog.

To finance his scheme, the
governor is calling for a 10-
cent-per-gallon hike in the
state’s Motor Vehicle Fuels Tax
– an increase of more than 43
percent. The tax bump would
raise half the needed revenue,
with the remainder coming
from borrowing.

By contrast, we propose
gradually moving DelDOT’s
budget back to the General
Fund. Transitioning this cost
over a period of seven years, in
annual installments of approxi-

mately $38 million, would col-
lectively free-up more than $1
billion for road construction
over that period – more than
twice what the governor is
proposing, without increasing
the gasoline tax or additional
borrowing.

While House Republicans
have been the most active
group supporting this propos-
al, publicly raising the issue
twice in the last eight months,
it should not be framed in polit-
ical terms.

In fact, a nonpartisan task
force delivered a report to
state leaders three years ago
on ways to restore Delaware’s
transportation project funding
apparatus. One of their top
suggestions was transitioning
DelDOT’s operational budget
back to the General Fund.

This is not an insignificant
task. It would create a continu-
ing challenge for budget writ-
ers for many years to come.
Having conceded this point,
this challenge needs to be
placed in context.

Of the new proposed state
operating budget, $38 million
dollars is less than 1 percent.
That cost would be added to
what budget-writers call “bud-
get drivers” – higher expenses

that need to be accounted for
at the start of each budgetary
cycle. This year’s proposed
budget faces $139 million in
such expenses.

TheMarkell administration
has briskly dismissed the idea
of returning DelDOT’s budget
to the General Fund when that
has been previously proposed.
The governor and Office of
Management and Budget Di-
rector Ann Visalli have said
the idea simply moves the
problem from one place to
another. That criticism is, at
best, misleading.

The operating budget and
General Fund are substantially
more complex and dynamic
mechanisms than the Trans-
portation Trust Fund and its
revenue streams. There are
far more opportunities in the
former combination to cre-
atively cut expenses, improve
efficiencies and find the reve-
nue needed to absorb the annu-
al transfer costs.

It also needs to be cited that
state revenues are directly
dependent on economic activ-
ity. As the economy improves,
state revenues rise. Many
states are debating what to do
with their revenue surpluses
because their economies are

recovering faster than our
own. If Delaware’s economy is
improving – as Gov. Markell
has maintained – he should
embrace our proposal since
Delaware’s recovering econo-
my would generate the addi-
tional revenue needed to initia-
lly cover DelDOT’s budget
transfer.

At his recent budget presen-
tation, Gov. Markell said he
liked the idea of transitioning
DelDOT’s budget. Minutes
later, the governor said that if
the tax and borrowing proposal
he and Transportation Secre-
tary Shailen Bhatt supported
was not adopted by the Gener-
al Assembly the state would
have “a tiny, tiny, tiny” capital
transportation budget.

Our proposal is not without
its challenges, but it is a seri-
ous, credible plan. As we de-
bate how to pay for Delaware’s
transportation needs, it de-
serves better than to be dis-
missed by the governor and
ignored by the News Journal.
It merits being part of the
discussion and potentially part
of the solution.

Rep. Danny Short is State House Minority
Leader Danny Short. Rep. Deborah Hudson
is is State House Minority Whip.
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