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Usm actmsm ' approprlately

on the Supreme Court and the Constitu- ‘Bench
tion. 1 will be writing periocdically about §3¥eWua
controvers:al constitutional cases before itV

mere roadly on lecal 1ssues nnpiicatmg
constitutional law.

The column is called “Bench Press” be-

~cause it is media (“press”) coverage of
judges (who are referred to as the “bench”
ALANE. because of the raised area in
courtrooms where they sit).
G‘ARFIELD. But the name also refers to
the mental workout I hope
you will get from reading the
column. As you’ll see, many constitutional
issues are brain-teasers with compelling
‘arguments on both sides.
- Yet judges must choose
sides in these debates, and

tution’s text? Not likely.

“The First Amendment says “Congress
shall make no law ... abridging the fireedom
of speech.” It doesn’t make clear whether
conduct like flag burning is “speech.” And
it certainly cannot be read literally to mean
“no law” can abridge speech. Otherwise,
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perjury, false advertising and copyright
laws would be unconstitutional. Yet if gov-
ernment can regulate speech in those con-

texts, why can’t it regulate flag burning?

‘Were the justices following the framers’
mtent'? Don’t count on that either. It’s not
even clear whose intent they would follow.

The First Amendment,

. .« . as an amendment to the
their choices have real con- - AH }Udges are GFHVBtS Constitution, had to be
ge.guenees ii etgzn, t{a}sg{ the at times. The qUeS;ﬁOn | a‘sseltl:'l by twcti_-iéheirds of

ision whether to stay an 1 houses of Congress
gueoution, thedifference i not whetherthey  and ratified by three
_If the column has a  ghould be but when whose intent of these
{)hemg it is whir a nation th hould be U d _hundreds_ of people
cignty allows nine un 2" ould be. Under N ustioos aren’t doing
elected Judgesb to overturn = what _Clrcumtances what the Constitution
accountable represonts.  Should judgesuse  actually says or follow.
Hves. Put simply, i most  their power of “judicial how are they deciding
.ﬂagémrnuisizig illegal, whly review” to ﬁnd merely a:ilmgi)sing thtehir
can five justices — a simple e S | ersonal values on the
réioa&grity of t]t:lhe Snptr;e%ie unconstltunonal" | ?estofus?
sa can’t? Ye e T | ' g like
that's exac%y %at fivedid actions taken by the saf?llil:?gﬁitﬁaetslli%eerg
o tiag desseracion 1 Politically accountable Justices dg when they
» 1\%1‘?0 ‘-did these justices branches Of ggsgetlrnaslt;tag %t;l?gfl:li:
think they were? Were they govemment? dents of conetitutienal |
merely applying the Consti- law know judicial ac-

twlsm isa twe-way sireet.

In the early 20th century, President
Franklin Delano Roosevelt railed against
conservative justices for being activists.
When the Supreme Court struck down
Roosevelt’s New Deal legislation, he de-
cried the court for acting like a “super-leg-
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-begin, start pondering
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+ islature” amending the Constitution
- through “judicial say-so.”

In more recent years, conservative and
liberal justices alike have been activists.
Indeed, it’s hard to say who were more ac-

“tivist: those who found a constitutional
right to abortion or those who stopped the

Florida recount and effectively proclaimed |

- George W. Bush president.
The point is that all judges are activists .

at times. The question is not whether they
should be but when they should be. Under
what circumstances should judges use
their power of “judicial review” to find un-
constitutional actions taken by the politi-
cally accountable branches ef govern-
ment?

One theory is that judges sheuld use
this power to protect minority groups.
After all, without a judicial check, our de-
mocratic system would preduce the

tyranny of the majority

We nndoubtedly want the court to strike
down oppressive majoritarian laws like

 Jim Crow segregation in the South. But the

court can’t always protect minority rights

“at the majority’s expense. That would let

the minority tail wag the majority dog.
Surely the court doesn’t have to strike
down antipolygamy laws merely becauee a
minority religious sect objects.,

These are the types of queetiens we mll
wrestle with this year. If you're eager to
an issue being ar-
gued before the Supreme Court this week.
The question is whether movies showing

- actual cruelty to animals are speech pro-
. tected by the First Amendment.

What do you think? Should brutal dog
fight movies be considered “speech” under
the First Amendment? And even if they
are, should Congress still be able to regu-
late them to discourage cruelty to animals?
But, most important, why should nine jus-
tices have the final say on these guestions
and not our elected representatives?

Stay tuned.

Alan E. Gav)‘ieidtseprofesaeratwmmrUnhmﬁtySchedef
Law. He can be reached at aegarfield@widener.edu.
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