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paign-financing decis

H you think Exxon Mobil and Goldman
Sachs have too much power to influence
the political process, I've got news for you,
Last Thursday's Supreme Court decision,
Citizens-United v. Federal Election Com:
mission, will allow corporations to inun-

date political campaigns with expendis

tures that will dwarf anything you've seen
inthe past,

The court’s five conservative justices ~
the ones who claim not to be judicial ac-
tivists ~ decided that our interest in con-
trofling the o ing influence of corpo-
rate money is not compeiling. The fact that
most Americans think corporate money is
undermining democracy was rrélevant,
The fact that campaign{finance laws had
bipartisan support was inconseguential,
For these justices, there was only one con-
stitutional value at stake: the “free speech”
rights of corporations 4o spend other peo-
ple’s money - that is, shareholders’ money
~10 influence elections. . ,

How did the court reach this result?
Wheredid it go wrong?

The wrong turn did net occur when the
court heid that regulating money can im-
plicate the First Amendment, Communi-
cating costs money. If the government
were free to regulate how ymuch people
could spend on speech, the First Amend-
ment would be moot. ‘

The government would simply tell hos-

tile newspapers not to spend more than

$100 on their publications.

The wrong turn occurred when the
court held that regulating corporate cam-
paign expenditures was unjustified. The
majority dismissed the argument that reg-

ulating these expendifures was necessary

to preserve our democracy’s integrity. Ex-

hibiting what Sen. John McCain called

" “extreme naivetd,” i simply declaved that

there was nothing to fear from unlimited
corporate campaign spending. ;

This naiveté derived in part from a

false distinction the court developed ina
landmark 1978 campalgn-finance deci-
sion. In that case, the court distinguished
between contributions given divectiy to a
candidate, which the court said governy:
ment eould limit, and e;é%?éﬁums made
independently of a candidate but in sup-
port of his campaign, which the court said
could not be limited. - , ~

The court upheld contribution limits
because it said contributions pose arisk of
corruption. Contributions might be given
to secure a political favor from a candi-
date. And even if there is-no deal, the gov-
orpment still has an interest in aveiding
the appearance of corruption,

By condrast, the court said, indepand-
ent expenditures raise no rigk of corrup-
tion. Because the expenditures are made
without consulting a candidate, the court
saw no danger of an unlawful bargain. In-
geed, ?ie candidate might even déslike anin-

ependent party’s campaign ad.

This distinction would be credible if it
were true. But as Justice-dohn Paul
Stevens convincingly argued in his Citi-
zens United dissent, "independent expen-
ditures can be corrupting in much the
same way as dirvect contributions.” Politi-
cal consultants admit that politicians are
aware of whe is producing supportive ads
and feel indebted for the Bivors. Members
of Congress are said to sspecially appreci-
ate when independent organizations run
negative ads so they can run positive ads
and appear to beabove the firay. :

Thus, the notion that independent ex-
penditures are less Hkely to corrupt the
political process than divect contributions
is specious. But until last week, the im-
pact of this distinetion was mitigated hy
one imgommt exception. While the court
reguiarty struck down Hmits on dndividue
als’ independent expenditires, it vpheld
limits on independent expenditures by
corporations. Ina 1980 decision, Austin v,

Federal Election Commission; the court
concluded that corporations were differs
ent from individuals and these differences
Justified greater regulation.

But Citizeng United gverruled Austin,
The court now thinks any distinctions be-
tween corporations and individuals are ir-
relevant for First Amendment purposes.
So if the First Amendment prevents gov-
ernment from regulating an individual's
independent campaign expenditures, it
also prevents r tion-of a corporation’s
expenditures,

But in deciding that Individuals and
corporations were the same; the court
merely ratcheted up its “extreme
naivete.” The court ignored two ohvious,
vet imporiant, distinctions. -

Corporations are artificial Jegal enti-
ties created for earning profits, not fund-
ing politival campaigns. Shareholders in-
vest for dividends and stock appreciation,
and not to give carporate managers funds
to support their preferved candidates.

Yet, as Justice Stevens noted, when
managers use corporate money to support

acangidate, it is shareholders “who areef

fectively footing the bill.”
Corporations ave also different because

large ones have vast accumulations of

ion endangers democracy

wealth. The New York Times reported, for
instance, that political parties spent $1.5
biltion during the 2008 election cycle and
federal political sction commiftees spent
$1.2 billion. During this same period. For-
tune 100 companies slone generated $6505
hillien in profits. If just a fraction of these
profits were used to influence elections, it
would overwhebm all other expenditures.

Indeed, after Citizens United, one can
readily imagine a corporation threatening
apolitician 1o do its bidding or face an av-
alanche of money to support her opponent.

Even before Citizens United, critics of
our lax campaignfinancing laws said we
had “the best democracy money can buy,”
Thanks to the Supreme Court’s latest deci-
sion, the influence of specialiinterest
money is Hikely to get worse; :

The court’s majority may have thought
it was making our democracy stronger.
But Justice Stevens captured the major-
ity’s mistaken impression perfectiy:
“While American democracy is imperfect,
few outside the majority of this court.
would bave thought its flaws included a
dearth of corporate money i politics.”
Al B Garfield &5 a profossor et Widener University Sclioid
of Law, ; .
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