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snred '. that Barihit Mien . 
..'. . would'''strtCtly . " 

I . Put simply, the 'notion that 
J judges :sh.ou1~ allow ~nly what. 
. theConsUtution 15 naIve at 
l best, cynical at worst. Even 

, 

-~--- interpret the, . 
: "Constitution," 

,.';";;;~;""' __ and now'reas-
, E. I" h5ures us lthat 

1 '. er repa~-
ment, 

, .. AUto, "mii!er-
stands' ~ are to inter-

; pret the laws, not to impose 
· their' or priorities 
i on II But can judges 
: the COnstitution as . , 

i their 
• 'own . 
· Consider the First Amend· 
ment pl'tMsion that Congress 

no law . the 
· ' of,:' How would 

.' judges sh'~ COIJSb'ue pJ'O-
vision?W~d they say that the . 

. president',BJild state and l~ 
· governments . may, censor 
.:: the 

, , . pnly to 
the 

"shall 
thatJaws 
tising, 

law" to mean 
adver­

threatBare· 

And .. how would judges 
. strictly (fonstrue the 14th 

Amend·ment prohibition on 
denYing '"the equal pJ 0-
tet:tion the Jaws?" Does this 
mean. that laws must treat all 
~le the What about 
Jaws l~year-olds to 
drive not 15-)'881 olds?Wbat 

-giving JehefitS 1migueto 
• 

: -iofthe 
'--' .... ,--

Noriuhir:f 
particularly 

to "'. II ~ 

the fumen intended 
redeal .' to be a gov-

of But 
would strict constructionists re­
ally say that could do 
only what the 
specificaJ]y authorizes? If so, 
theD Congress might la~ the 
power to.protect the envlJ"On­
ment or: provide for worker 
safet)tFede'al dvirrigbts laws 
would be in as weD as 
manY statutes. 

i President Bush counts on 
. to look beyond the Con­

's·text. In refusing to 
over H;u 1 iet Miers' White . 

be invoked the 
i . exe<;l,1~ JIljvUe.ge. 
· Nowhere. U1eConsUtution 

mention sUch a privilege. . 
wasre-

'Court de­
pIivi1ege 

, -" ,"", ,._-, . 
'. - but . was ,an 'activist dect~ 

· , a right stated 
· in,the ' , • • 

.' . In' short, judges' have little 
; choice but to use discretion 
I wile.' inteJipl ellDI the Cell .stitu-
'The is 
princil'les guide that dis- . 

• C1 etion. To that Ques-
it is impol"lant to under­

s~nd. 'wl1y our democracy. 
: allOWS a small group of life-
tenured judges to we tm n laws 

, enacted by elected representa· 
.tives. How do we square thls 
· powel' of judic~ review with 
! our.notion of gover- ' 
: By . 'should 
· judges decide when to assert 
• 'their and when to leave 

is also cr1t- . 
ieal for ensurinB that .state 
power does 
down on . . for 
trary reasons. or without ade-
qnilte . jIlotectiODS .. 
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· nee? ·of focusing on ' 
, whether It nominee ii' a ab let 
• constructionist or an 
, they shonld COl lsi_ 

nominee is to uae 
, power it most 

nominee ""n 
minority rights are 
pled by. the the 

: D(j'utnee insist 
, ery of free and 
. pxOCecled? WU1 the 

teet individuals,from 
abuses of 

If a nominee II to 
use judicial' topunue,' 
these ends, the . 
should be . riIbta of . 

. liberty. eQua11~, and our 
. commitment to an and ac-

countable are too 
dependent on 
to be toa 
wonld fail to fl11ftU 
re8j'OllSibllity of 
nation's 
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