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Chapter 1

The Setting for Antitrust Analysis

1C. Procedures for Enforcing the Antitrust Laws

At the end of 1147, insert the following.

However, the viability of class actions has been limited by the increasing prevalence of
contractual provisions mandating arbitration of federal antitrust claims. The modern trend of
courts is to enforce these provisions pursuant to the Federal Arbitration Act (FAA). See T.
Brewer, The Arbitrability of Antitrust Disputes: Freedom to Contract for an Alternative Forum,
66 Antitr. L.J. 91 (1997). The FAA has a judicially created exception where arbitration would
prevent “effective vindication” of a right to pursue statutory remedies. In Italian Colors,' the
Court considered a contract between American Express and plaintiffs who accept Amex cards.
The contract required arbitration of all disputes, and in addition denied any right to arbitration on
a class basis. Plaintiffs, who had alleged illegal tying by American Express, argued that the small
size of each merchant’s tying claim made individual arbitration impracticable, thus denying
effective vindication of their statutory rights. The Court disagreed, discerning no exception to the
FAA where the claim is merely too expensive to pursue on an individual basis.

1D. The Reach of the Antitrust Laws

In 71165(e), after the discussion of Hallie, insert the following.

By contrast, the Supreme Court has identified an acute danger where the actor is a state
agency dominated by active market participants. In North Carolina State Board of Dental
Examiners,” the defendant was a state licensing board for dentists, a majority of whose members
were licensed dentists engaged in active practice. The board had interpreted the practice of
dentistry to include teeth whitening, a service performed by both dentists and non-dentists, and
sent cease-and-desist letters to non-dentist practitioners. The Court concluded that active
supervision was required, distinguishing Hallie on the ground that a municipality is “electorally
accountable . . . with general regulatory powers and no private price-fixing agenda.” The Court
analogized the case to Goldfarb, where the county bar association’s conduct was not supervised
by the state Supreme Court. The ruling suggests that regulatory boards for doctors, lawyers, and

1. American Express Co. v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013).
2. North Carolina State Board of Dental Examiners v. Federal Trade Commission, 135 S. Ct. 1101 (2015).
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other occupations are similarly subject to antitrust scrutiny, absent active supervision.’

3. For an analysis advocating antitrust scrutiny of state occupational licensing boards, see Aaron Edlin &
Rebecca Haw, Cartels by Another Name: Should Licensed Occupations Face Antitrust Scrutiny?, 162 U. Pa. L. Rev.
1093 (2014).
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Chapter 2

Horizontal Restraints: Collaboration Among Competitors

2C. When Does an Agreement Exist?

Replace 1243(e) and (f) with the following.
(e) Is Judge Posner’s opinion consistent with Twombly?

(f) On remand, after discovery, the district judge entered summary judgment for
defendants. The Seventh Circuit affirmed in an opinion by Judge Posner. 782 F.3d 867 (7th Cir.
2015). The opinion proceeded from the premise that “[e]xpress collusion violates antitrust law;
tacit collusion does not.” The court concluded that the plaintiffs had failed to uncover evidence
of express collusion. Plaintiffs pointed to an email by a T-Mobile employee, worrying that his
firm’s price increase was “collusive.” However, the court concluded that this statement failed to
indicate express rather than merely tacit collusion. The court noted the evidence of a market
structure conducive to collusion, discussed in the earlier opinion, but concluded that such
evidence was ambiguous because it also enables tacit collusion. Similarly, the evidence of
noncompetitive market performance was ambiguous because such performance could be the
result of each firm’s decision to exploit price-sensitive text messaging customers, without any
express agreement among them.

If only express agreement is actionable, do you agree that the email is not enough for
plaintiffs to survive summary judgment? What about the evidence about market structure and
performance? Might these provide a basis for surviving summary judgment, even if they do not
compel an inference favoring plaintiffs? Finally, is Judge Posner correct that only express
agreement is actionable?
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Chapter 4

Vertical Restraints

4D. Bundled Discounts and Loyalty Discounts

After 1457, insert the following.

ZF MERITOR, LLC V. EATON CORP.
696 F.3d 254 (3d Cir. 2012)

[Defendant Eaton Corp. manufactured transmissions for heavy-duty trucks, such as 18-
wheelers and cement mixers. Eaton sold transmissions to all four original equipment
manufacturers (OEMs) of heavy-duty trucks in North America. Eaton’s contracts with OEMs
promised a rebate for purchasing a targeted percentage of its transmissions from Eaton. For three
OEMs, the target ranged from 80% to 97.5%. The fourth OEM made some of its own
transmissions; its target was somewhat lower, resulting in a purchase commitment that,
combined with captive production, accounted for more than 85% of the OEM’s needs. In most
cases, the rebates escalated with higher market share. The term of each contract was at least five
years. A further provision required an OEM to list Eaton as the standard or exclusive
transmission in the OEM’s “data book,” a catalogue of product offerings used by truck buyers.

Competitor ZF Meritor and a corporate affiliate sued Eaton for antitrust violations. Following
a jury verdict for plaintiffs, Eaton appealed, arguing that its conduct was per se lawful because it
priced its transmissions above cost. The parties agreed that the relevant market was heavy-duty
truck transmissions in North America. In this market, Eaton had a market share exceeding 80
percent, and did not contest monopoly power on appeal.

The Third Circuit affirmed, with one judge dissenting:]

The most significant issue in this case is whether Plaintiffs’ allegations . . . are subject to the
price-cost test or the “rule of reason” applicable to exclusive dealing claims. . . .

Eaton argues that principles from the predatory pricing case law apply in this case because
Plaintiffs’ claims are, at their core, no more than objections to Eaton offering prices, through its
rebate program, which Plaintiffs were unable to match. Eaton contends that Plaintiffs have
identified nothing, other than Eaton’s pricing practices, that incentivized the OEMs to enter into
the [agreements], and because price was the incentive, we must apply the price-cost test. We
acknowledge that even if a plaintiff frames its claim as one of exclusive dealing, the price-cost
test may be dispositive. Implicit in the Supreme Court’s creation of the price-cost test was a
balancing of the procompetitive justifications of above-cost pricing against its anticompetitive
effects (as well as the anticompetitive effects of allowing judicial inquiry into above-cost
pricing), and a conclusion that the balance always tips in favor of allowing above-cost pricing
practices to stand. See Linkline; Brooke Group. Thus, in the context of exclusive dealing, the
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price-cost test may be utilized as a specific application of the “rule of reason” when the plaintiff
alleges that price is the vehicle of exclusion. . . . We do not disagree that predatory pricing
principles, including the price-cost test, would control if this case presented solely a challenge to
Eaton’s pricing practices.” . . .

In each of the cases relied upon by Eaton, the Supreme Court applied the price-cost test,
regardless of the way in which the plaintiff cast its grievance, because pricing itself operated as
the exclusionary tool. . . . Here, in contrast to Cargill, Atlantic Richfield, and Brooke Group,
Plaintiffs did not rely solely on the exclusionary effect of Eaton’s prices, and instead highlighted
a number of anticompetitive provisions in the [agreements]. Plaintiffs alleged that Eaton used its
position as a supplier of necessary products to persuade OEMs to enter into agreements imposing
de facto purchase requirements of roughly 90% for at least five years, and that Eaton worked in
concert with the OEMs to block customer access to Plaintiffs’ products, thereby ensuring that
Plaintiffs would be unable to build enough market share to pose any threat to Eaton’s monopoly.
Therefore, because price itself was not the clearly predominant mechanism of exclusion, the
price-cost test cases are inapposite, and the rule of reason is the proper framework within which
to evaluate Plaintiffs’ claims. . . .

We recognize that Eaton’s rebates were part of Plaintiffs’ case. . . . However, contrary to
Eaton’s assertions, that fact is not dispositive. Plaintiffs presented considerable evidence that
Eaton was a monopolist in the industry and that it wielded its monopoly power to effectively
force every direct purchaser . . . to enter into restrictive long-term agreements, despite the
inclusion in such agreements of terms unfavorable to the OEMs and their customers.
Significantly, there was considerable testimony that the OEMs did not want to remove ZF
Meritor’s transmissions from their data books, but that they were essentially forced to do so or
risk financial penalties or supply shortages. . . . Plaintiffs also introduced evidence that not only
were the rebates conditioned on the OEMs meeting the market penetration targets, but so too was
Eaton’s continued compliance with the agreements. As one OEM executive testified, if the
market penetration targets were not met, the OEMs “would have a big risk of cancellation of the
contract, price increases, and shortages if the market [was] difficult.” . . .

Accordingly, this is not a case in which the defendant’s low price was the clear driving force
behind the customer’s compliance with purchase targets, and the customers were free to walk
away if a competitor offered a better price. . . .

13. [O]ur decision in LePage’s v. 3M does not indicate otherwise. In LePage’s, we declined to apply the price-
cost test to a challenge to a bundled rebate scheme, reasoning that such a scheme was better analogized to unlawful
tying than to predatory pricing. . . . Relying on Brooke Group, 3M argued that its bundled rebate program was
lawful because the rebates never resulted in below-cost pricing. We disagreed, reasoning that the principal
anticompetitive effect of 3M’s bundled rebates was analogous to an unlawful tying arrangement . . . . For several
reasons, we interpret LePage’s narrowly. Most important, . . . LePage’s is inapplicable where, as here, only one
product is at issue and the plaintiffs have not made any allegations of bundling or tying. The reasoning of LePage’s
is limited to cases in which a single-product producer is excluded through a bundled rebate program offered by a
producer of multiple products, which conditions the rebates on purchases across multiple different product lines.
Accordingly, we join our sister circuits in holding that the price-cost test applies to market-share or volume rebates
offered by suppliers within a single-product market.

Additionally, several of the bases on which we distinguished Brooke Group have been undermined by intervening
Supreme Court precedent, which counsels caution in extending LePage’s. For example, we indicated in LePage’s
that Brooke Group might be confined to the Robinson-Patman Act, but the Supreme Court has made clear that the
standard adopted in Brooke Group also applies to predatory pricing claims under the Sherman Act. Additionally,
LePage’s suggested that Brooke Group is not applicable in cases involving monopolists, but the Supreme Court has
since applied Brooke Group’s price-cost test to claims against a monopolist, Linkline, and a monopsonist,
Weyerhaeuser. . . .
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Although the Supreme Court has created a safe harbor for above-cost discounting, it has not
established a per se rule of non-liability under the antitrust laws for all contractual practices that
involve above-cost pricing. See PeaceHealth (stating that the Supreme Court’s predatory pricing
decisions have not “go[ne] so far as to hold that in every case in which a plaintiff challenges low
prices as exclusionary conduct[,] the plaintiff must prove that those prices were below cost”).
Nothing in the case law suggests, nor would it be sound policy to hold, that above-cost prices
render an otherwise unlawful exclusive dealing agreement lawful. We decline to impose such an
unduly simplistic and mechanical rule because to do so would place a significant portion of
anticompetitive conduct outside the reach of the antitrust laws without adequate justification. . . .

Eaton argues that Plaintiffs’ claims must fail because the [agreements] were not “true”
exclusive dealing arrangements in that they did not contain express exclusivity requirements, nor
did they cover 100% of the OEMs’ purchases. Neither contention is persuasive because de facto
partial exclusive dealing arrangements may, under certain circumstances, be actionable under the
antitrust laws. First, the law is clear that an express exclusivity requirement is not necessary
because de facto exclusive dealing may be unlawful. . . . Second, an agreement does not need to
be 100% exclusive in order to meet the legal requirements of exclusive dealing. We
acknowledge that “partial” exclusive dealing is rarely a valid antitrust theory. Partial exclusive
dealing agreements such as partial requirements contracts and contracts stipulating a fixed dollar
or quantity amount are generally lawful because market foreclosure is only partial, and
competing sellers are not prevented from selling to the buyer. However, we decline to adopt
Eaton’s view that a requirements contract covering less than 100% of the buyer’s needs can
never be an unlawful exclusive dealing arrangement. . . . [J]ust as “total foreclosure” is not
required for an exclusive dealing arrangement to be unlawful, nor is complete exclusivity
required with each customer. See Dentsply. The legality of such an arrangement ultimately
depends on whether the agreement foreclosed a substantial share of the relevant market such that
competition was harmed.
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After 1459, insert the following.

OHIO V. AMERICAN EXPRESS CO.
138 S. Ct. 2274 (2018)

Justice THOMAS. American Express Company and American Express Travel Related
Services Company (collectively, Amex) provide credit-card services to both merchants and
cardholders. When a cardholder buys something from a merchant who accepts Amex credit
cards, Amex processes the transaction through its network, promptly pays the merchant, and
subtracts a fee. If a merchant wants to accept Amex credit cards—and attract Amex cardholders
to its business—Amex requires the merchant to agree to an antisteering contractual provision.
The antisteering provision prohibits merchants from discouraging customers from using their
Amex card after they have already entered the store and are about to buy something, thereby
avoiding Amex’s fee. In this case, we must decide whether Amex’s antisteering provisions
violate federal antitrust law. We conclude they do not.

A

Credit cards have become a primary way that consumers in the United States purchase goods
and services. When a cardholder uses a credit card to buy something from a merchant, the
transaction is facilitated by a credit-card network. The network provides separate but interrelated
services to both cardholders and merchants. For cardholders, the network extends them credit,
which allows them to make purchases without cash and to defer payment until later. Cardholders
also can receive rewards based on the amount of money they spend, such as airline miles, points
for travel, or cash back. For merchants, the network allows them to avoid the cost of processing
transactions and offers them quick, guaranteed payment. This saves merchants the trouble and
risk of extending credit to customers, and it increases the number and value of sales that they can
make.

By providing these services to cardholders and merchants, credit-card companies bring these
parties together, and therefore operate what economists call a “two-sided platform.” As the name
implies, a two-sided platform offers different products or services to two different groups who
both depend on the platform to intermediate between them. See Evans & Schmalensee, Markets
With Two-Sided Platforms, 1 Issues in Competition L. & Pol’y 667 (2008) (Evans &
Schmalensee); Evans & Noel, Defining Antitrust Markets When Firms Operate Two—Sided
Platforms, 2005 Colum. Bus. L. Rev. 667, 668 (Evans & Noel); Filistrucchi, Geradin, Van
Damme, & Affeldt, Market Definition in Two—Sided Markets: Theory and Practice, 10 J.
Competition L. & Econ. 293, 296 (2014) (Filistrucchi). For credit cards, that interaction is a
transaction. Thus, credit-card networks are a special type of two-sided platform known as a
“transaction” platform. . . . The key feature of transaction platforms is that they cannot make a
sale to one side of the platform without simultaneously making a sale to the other. See Klein,
Lerner, Murphy, & Plache, Competition in Two-Sided Markets: The Antitrust Economics of
Payment Card Interchange Fees, 73 Antitrust L.J. 571, 580, 583 (2006) (Klein). For example, no
credit-card transaction can occur unless both the merchant and the cardholder simultaneously
agree to use the same credit-card network. . . .

Two-sided platforms differ from traditional markets in important ways. Most relevant here,
two-sided platforms often exhibit what economists call “indirect network effects.” . . . Indirect
network effects exist where the value of the two-sided platform to one group of participants
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depends on how many members of a different group participate. . . . In other words, the value of
the services that a two-sided platform provides increases as the number of participants on both
sides of the platform increases. A credit card, for example, is more valuable to cardholders when
more merchants accept it, and is more valuable to merchants when more cardholders use it. . . .
To ensure sufficient participation, two-sided platforms must be sensitive to the prices that they
charge each side. . . . Raising the price on side A risks losing participation on that side, which
decreases the value of the platform to side B. If participants on side B leave due to this loss in
value, then the platform has even less value to side A—risking a feedback loop of declining
demand. . . . Two-sided platforms therefore must take these indirect network effects into account
before making a change in price on either side. . . .

Sometimes indirect network effects require two-sided platforms to charge one side much
more than the other. . . . For two-sided platforms, “‘the [relative] price structure matters, and
platforms must design it so as to bring both sides on board.’” Evans & Schmalensee (quoting
Rochet & Tirole, Two—Sided Markets: A Progress Report, 37 RAND J. Econ. 645, 646 (2006)).
The optimal price might require charging the side with more elastic demand a below-cost (or
even negative) price. . . . With credit cards, for example, networks often charge cardholders a
lower fee than merchants because cardholders are more price sensitive.” In fact, the network
might well lose money on the cardholder side by offering rewards such as cash back, airline
miles, or gift cards. . . . The network can do this because increasing the number of cardholders
increases the value of accepting the card to merchants and, thus, increases the number of
merchants who accept it. . . . Networks can then charge those merchants a fee for every
transaction (typically a percentage of the purchase price). Striking the optimal balance of the
prices charged on each side of the platform is essential for two-sided platforms to maximize the
value of their services and to compete with their rivals.

B

Amex, Visa, MasterCard, and Discover are the four dominant participants in the credit-card
market. Visa, which is by far the largest, has 45% of the market as measured by transaction
volume.® Amex and MasterCard trail with 26.4% and 23.3%, respectively, while Discover has
just 5.3% of the market.

Visa and MasterCard have significant structural advantages over Amex. Visa and
MasterCard began as bank cooperatives and thus almost every bank that offers credit cards is in
the Visa or MasterCard network. This makes it very likely that the average consumer carries, and
the average merchant accepts, Visa or MasterCard. As a result, the vast majority of Amex
cardholders have a Visa or MasterCard, but only a small number of Visa and Master—Card
cardholders have an Amex. Indeed, Visa and MasterCard account for more than 432 million

1. In a competitive market, indirect network effects also encourage companies to take increased profits from a
price increase on side A and spend them on side B to ensure more robust participation on that side and to stem the
impact of indirect network effects. Indirect network effects thus limit the platform’s ability to raise overall prices
and impose a check on its market power.

2. “Cardholders are more price-sensitive because many consumers have multiple payment methods, including
alternative payment cards. Most merchants, by contrast, cannot accept just one major card because they are likely to
lose profitable incremental sales if they do not take [all] the major payment cards. Because most consumers do not
carry all of the major payment cards, refusing to accept a major card may cost the merchant substantial sales.”
Muris[, Payment Card Regulation and the (Mis)Application of the Economics of Two—Sided Markets, 2005 Colum.
Bus. L. Rev. 515,] 522.

3. All figures are accurate as of 2013.
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cards in circulation in the United States, while Amex has only 53 million. And while 3.4 million
merchants at 6.4 million locations accept Amex, nearly three million more locations accept Visa,
MasterCard, and Discover.”

Amex competes with Visa and MasterCard by using a different business model. While Visa
and MasterCard earn half of their revenue by collecting interest from their cardholders, Amex
does not. Amex instead earns most of its revenue from merchant fees. Amex’s business model
thus focuses on cardholder spending rather than cardholder lending. To encourage cardholder
spending, Amex provides better rewards than other networks. Due to its superior rewards, Amex
tends to attract cardholders who are wealthier and spend more money. Merchants place a higher
value on these cardholders, and Amex uses this advantage to recruit merchants.

Amex’s business model has significantly influenced the credit-card market. To compete for
the valuable cardholders that Amex attracts, both Visa and MasterCard have introduced premium
cards that, like Amex, charge merchants higher fees and offer cardholders better rewards. To
maintain their lower merchant fees, Visa and MasterCard have created a sliding scale for their
various cards—charging merchants less for low-reward cards and more for high-reward cards.
This differs from Amex’s strategy, which is to charge merchants the same fee no matter the
rewards that its card offers. Another way that Amex has influenced the credit-card market is by
making banking and card-payment services available to low-income individuals, who otherwise
could not qualify for a credit card and could not afford the fees that traditional banks charge. . . .
In sum, Amex’s business model has stimulated competitive innovations in the credit-card
market, increasing the volume of transactions and improving the quality of the services.

Despite these improvements, Amex’s business model sometimes causes friction with
merchants. To maintain the loyalty of its cardholders, Amex must continually invest in its
rewards program. But, to fund those investments, Amex must charge merchants higher fees than
its rivals. Even though Amex’s investments benefit merchants by encouraging cardholders to
spend more money, merchants would prefer not to pay the higher fees. One way that merchants
try to avoid them, while still enticing Amex’s cardholders to shop at their stores, is by dissuading
cardholders from using Amex at the point of sale. This practice is known as “steering.”

Amex has prohibited steering since the 1950s by placing antisteering provisions in its
contracts with merchants. These antisteering provisions prohibit merchants from implying a
preference for non-Amex cards; dissuading customers from using Amex cards; persuading
customers to use other cards; imposing any special restrictions, conditions, disadvantages, or fees
on Amex cards; or promoting other cards more than Amex. The antisteering provisions do not,
however, prevent merchants from steering customers toward debit cards, checks, or cash.

C

In October 2010, the United States and several States (collectively, plaintiffs) sued Amex,
claiming that its antisteering provisions violate § 1 of the Sherman Act.” After a 7-week trial, the
District Court agreed that Amex’s antisteering provisions violate § 1. It found that the credit-card

4. Discover entered the credit-card market several years after Amex, Visa, and MasterCard. It nonetheless
managed to gain a foothold because Sears marketed Discover to its already significant base of private-label
cardholders. Discover’s business model shares certain features with Amex, Visa, and MasterCard. Like Amex,
Discover interacts directly with its cardholders. But like Visa and MasterCard, Discover uses banks that cooperate
with its network to interact with merchants.

5. Plaintiffs also sued Visa and MasterCard, claiming that their anti-steering provisions violated § 1. But Visa
and MasterCard voluntarily revoked their antisteering provisions and are no longer parties to this case.
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market should be treated as two separate markets—one for merchants and one for cardholders.
Evaluating the effects on the merchant side of the market, the District Court found that Amex’s
antisteering provisions are anticompetitive because they result in higher merchant fees.

The Court of Appeals for the Second Circuit reversed. It concluded that the credit-card
market is one market, not two. Evaluating the credit-card market as a whole, the Second Circuit
concluded that Amex’s antisteering provisions were not anticompetitive and did not violate § 1.

We granted certiorari, and now affirm.

II

Section 1 of the Sherman Act prohibits “[e]very contract, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or commerce among the several States.” This Court
has long recognized that, “[i]n view of the common law and the law in this country” when the
Sherman Act was passed, the phrase “restraint of trade” is best read to mean “undue restraint.”
Standard Oil. This Court’s precedents have thus understood § 1 “to outlaw only unreasonable
restraints.” Khan (emphasis added).

Restraints can be unreasonable in one of two ways. A small group of restraints are
unreasonable per se because they “always or almost always tend to restrict competition and
decrease output.” Business Electronics. Typically only “horizontal” restraints—restraints
“imposed by agreement between competitors”—qualify as unreasonable per se. ld. Restraints
that are not unreasonable per se are judged under the “rule of reason.” The rule of reason
requires courts to conduct a fact-specific assessment of “market power and market structure . . .
to assess the [restraint]’s actual effect” on competition. Copperweld. The goal is to “distinguis[h]
between restraints with anticompetitive effect that are harmful to the consumer and restraints
stimulating competition that are in the consumer’s best interest.” Leegin.

In this case, both sides correctly acknowledge that Amex’s antisteering provisions are
vertical restraints . . . . The parties also correctly acknowledge that, like nearly every other
vertical restraint, the antisteering provisions should be assessed under the rule of reason.

To determine whether a restraint violates the rule of reason, the parties agree that a three-
step, burden-shifting framework applies. Under this framework, the plaintiff has the initial
burden to prove that the challenged restraint has a substantial anticompetitive effect that harms
consumers in the relevant market. . . . If the plaintiff carries its burden, then the burden shifts to
the defendant to show a procompetitive rationale for the restraint. . . . If the defendant makes this
showing, then the burden shifts back to the plaintiff to demonstrate that the procompetitive
efficiencies could be reasonably achieved through less anticompetitive means. . . .

Here, the parties ask us to decide whether the plaintiffs have carried their initial burden of
proving that Amex’s antisteering provisions have an anticompetitive effect. The plaintiffs can
make this showing directly or indirectly. Direct evidence of anticompetitive effects would be
“‘proof of actual detrimental effects [on competition],”” Indiana Dentists, such as reduced
output, increased prices, or decreased quality in the relevant market . . . . Indirect evidence would
be proof of market power plus some evidence that the challenged restraint harms competition. . .

Here, the plaintiffs rely exclusively on direct evidence to prove that Amex’s antisteering
provisions have caused anticompetitive effects in the credit-card market.® To assess this

6. Although the plaintiffs relied on indirect evidence below, they have abandoned that argument in this Court.
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evidence, we must first define the relevant market. Once defined, it becomes clear that the
plaintiffs’ evidence is insufficient to carry their burden.

A

Because “[1]egal presumptions that rest on formalistic distinctions rather than actual market
realities are generally disfavored in antitrust law,” Kodak, courts usually cannot properly apply
the rule of reason without an accurate definition of the relevant market.” “Without a definition of
[the] market there is no way to measure [the defendant’s] ability to lessen or destroy
competition.” Walker Process Equipment, Inc. v. Food Machinery & Chemical Corp., 382 U.S.
172, 177 (1965); accord, [2 J. Kalinowski, Antitrust Laws and Trade Regulation § 24.01[4][a]
(2d ed. 2017)]. Thus, the relevant market is defined as “the area of effective competition.” Ibid.
Typically this is the “arena within which significant substitution in consumption or production
occurs.” Areeda & Hovenkamp[, Fundamentals of Antitrust Law] § 5.02; accord, 2 Kalinowski §
24.02[1]; Grinnell. But courts should “combin[e]” different products or services into “a single
market” when “that combination reflects commercial realities.” Grinnell at 572; see also Brown
Shoe (pointing out that “the definition of the relevant market” must “‘correspond to the
commercial realities’ of the industry”).

As explained, credit-card networks are two-sided platforms. Due to indirect network effects,
two-sided platforms cannot raise prices on one side without risking a feedback loop of declining
demand. . . . And the fact that two-sided platforms charge one side a price that is below or above
cost reflects differences in the two sides’ demand elasticity, not market power or anticompetitive
pricing. . . . Price increases on one side of the platform likewise do not suggest anticompetitive
effects without some evidence that they have increased the overall cost of the platform’s
services. . . . Thus, courts must include both sides of the platform—merchants and cardholders—
when defining the credit-card market.

To be sure, it is not always necessary to consider both sides of a two-sided platform. A
market should be treated as one sided when the impacts of indirect network effects and relative
pricing in that market are minor. . . . Newspapers that sell advertisements, for example, arguably
operate a two-sided platform because the value of an advertisement increases as more people
read the newspaper. . . . But in the newspaper-advertisement market, the indirect networks
effects operate in only one direction; newspaper readers are largely indifferent to the amount of
advertising that a newspaper contains. . . . Because of these weak indirect network effects, the
market for newspaper advertising behaves much like a one-sided market and should be analyzed
as such. See Filistrucchi 321; Times—Picayune Publishing Co. v. United States, 345 U.S. 594,

7. The plaintiffs argue that we need not define the relevant market in this case because they have offered actual
evidence of adverse effects on competition—namely, increased merchant fees. . . . We disagree. The cases that the
plaintiffs cite for this proposition evaluated whether horizontal restraints had an adverse effect on competition. See
Indiana Dentists (agreement between competing dentists not to share X rays with insurance companies); Catalano,
Inc. v. Target Sales, Inc., 446 U. S. 643 (1980) (per curiam) (agreement among competing wholesalers not to
compete on extending credit to retailers). Given that horizontal restraints involve agreements between competitors
not to compete in some way, this Court concluded that it did not need to precisely define the relevant market to
conclude that these agreements were anticompetitive. Indiana Dentists; Catalano. But vertical restraints are
different. See Maricopa County Medical Society, at 348, n.18; Leegin. Vertical restraints often pose no risk to
competition unless the entity imposing them has market power, which cannot be evaluated unless the Court first
defines the relevant market. See Leegin (noting that a vertical restraint “may not be a serious concern unless the
relevant entity has market power”); Easterbrook, Vertical Arrangements and the Rule of Reason, 53 Antitrust L.J.
135, 160 (1984) (“[T]he possibly anticompetitive manifestations of vertical arrangements can occur only if there is
market power”).
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610 (1953).

But two-sided transaction platforms, like the credit-card market, are different. These
platforms facilitate a single, simultaneous transaction between participants. For credit cards, the
network can sell its services only if a merchant and cardholder both simultaneously choose to use
the network. Thus, whenever a credit-card network sells one transaction’s worth of card-
acceptance services to a merchant it also must sell one transaction’s worth of card-payment
services to a cardholder. It cannot sell transaction services to either cardholders or merchants
individually. See Klein 583 (“Because cardholders and merchants jointly consume a single
product, payment card transactions, their consumption of payment card transactions must be
directly proportional”). To optimize sales, the network must find the balance of pricing that
encourages the greatest number of matches between cardholders and merchants.

Because they cannot make a sale unless both sides of the platform simultaneously agree to
use their services, two-sided transaction platforms exhibit more pronounced indirect network
effects and interconnected pricing and demand. Transaction platforms are thus better understood
as “suppl[ying] only one product”—transactions. Klein 580. In the credit-card market, these
transactions “are jointly consumed by a cardholder, who uses the payment card to make a
transaction, and a merchant, who accepts the payment card as a method of payment.” 1bid.
Tellingly, Eg:redit cards determine their market share by measuring the volume of transactions they
have sold.

Evaluating both sides of a two-sided transaction platform is also necessary to accurately
assess competition. Only other two-sided platforms can compete with a two-sided platform for
transactions. See Filistrucchi 301. A credit-card company that processed transactions for
merchants, but that had no cardholders willing to use its card, could not compete with Amex. See
ibid. Only a company that had both cardholders and merchants willing to use its network could
sell transactions and compete in the credit-card market. Similarly, if a merchant accepts the four
major credit cards, but a cardholder only uses Visa or Amex, only those two cards can compete
for the particular transaction. Thus, competition cannot be accurately assessed by looking at only
one side of the platform in isolation.”

For all these reasons, “[i]n two-sided transaction markets, only one market should be
defined.” Id., at 302; see also Evans & Noel 671 (“[F]ocusing on one dimension of . . .
competition tends to distort the competition that actually exists among [two-sided platforms]”).
Any other analysis would lead to “““mistaken inferences™’” of the kind that could “““chill the
very conduct the antitrust laws are designed to protect.”””” Brooke Group; see also Matsushita
(“[W]e must be concerned lest a rule or precedent that authorizes a search for a particular type of
undesirable pricing behavior end up by discouraging legitimate price competition”); Leegin
(noting that courts should avoid “increas[ing] the total cost of the antitrust system by prohibiting
procompetitive conduct the antitrust laws should encourage”). Accordingly, we will analyze the
two-sided market for credit-card transactions as a whole to determine whether the plaintiffs have

8. Contrary to the dissent’s assertion, merchant services and cardholder services are not complements. See
Filistrucchi 297 (“[A] two-sided market [is] different from markets for complementary products, in which both
products are bought by the same buyers, who, in their buying decisions, can therefore be expected to take into
account both prices”). As already explained, credit-card companies are best understood as supplying only one
product—transactions—which is jointly consumed by a cardholder and a merchant. . . . Merchant services and
cardholder services are both inputs to this single product. . . .

9. Nontransaction platforms, by contrast, often do compete with companies that do not operate on both sides of
their platform. A newspaper that sells advertising, for example, might have to compete with a television network,
even though the two do not meaningfully compete for viewers.
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shown that Amex’s antisteering provisions have anticompetitive effects.

B

The plaintiffs have not carried their burden to prove anticompetitive effects in the relevant
market. The plaintiffs stake their entire case on proving that Amex’s agreements increase
merchant fees. We find this argument unpersuasive.

As an initial matter, the plaintiffs’ argument about merchant fees wrongly focuses on only
one side of the two-sided credit-card market. As explained, the credit-card market must be
defined to include both merchants and cardholders. Focusing on merchant fees alone misses the
mark because the product that credit-card companies sell is transactions, not services to
merchants, and the competitive effects of a restraint on transactions cannot be judged by looking
at merchants alone. Evidence of a price increase on one side of a two-sided transaction platform
cannot by itself demonstrate an anticompetitive exercise of market power. To demonstrate
anticompetitive effects on the two-sided credit-card market as a whole, the plaintiffs must prove
that Amex’s antisteering provisions increased the cost of credit-card transactions above a
competitive level, reduced the number of credit-card transactions, or otherwise stifled
competition in the credit-card market. . . . They failed to do so.

1

The plaintiffs did not offer any evidence that the price of credit-card transactions was higher
than the price one would expect to find in a competitive market. As the District Court found, the
plaintiffs failed to offer any reliable measure of Amex’s transaction price or profit margins. And
the evidence about whether Amex charges more than its competitors was ultimately
inconclusive.

Amex’s increased merchant fees reflect increases in the value of its services and the cost of
its transactions, not an ability to charge above a competitive price. Amex began raising its
merchant fees in 2005 after Visa and MasterCard raised their fees in the early 2000s. As
explained, Amex has historically charged higher merchant fees than these competitors because it
delivers wealthier cardholders who spend more money. Amex’s higher merchant fees are based
on a careful study of how much additional value its cardholders offer merchants. On the other
side of the market, Amex uses its higher merchant fees to offer its cardholders a more robust
rewards program, which is necessary to maintain cardholder loyalty and encourage the level of
spending that makes Amex valuable to merchants. That Amex allocates prices between
merchants and cardholders differently from Visa and MasterCard is simply not evidence that it
wields market power to achieve anticompetitive ends. . . .

In addition, the evidence that does exist cuts against the plaintiffs’ view that Amex’s
antisteering provisions are the cause of any increases in merchant fees. Visa and MasterCard’s
merchant fees have continued to increase, even at merchant locations where Amex is not
accepted and, thus, Amex’s antisteering provisions do not apply. This suggests that the cause of
increased merchant fees is not Amex’s antisteering provisions, but rather increased competition
for cardholders and a corresponding marketwide adjustment in the relative price charged to
merchants. . . .
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The plaintiffs did offer evidence that Amex increased the percentage of the purchase price
that it charges merchants by an average of 0.09% between 2005 and 2010 and that this increase
was not entirely spent on cardholder rewards. The plaintiffs believe that this evidence shows that
the price of Amex’s transactions increased.

Even assuming the plaintiffs are correct, this evidence does not prove that Amex’s
antisteering provisions gave it the power to charge anticompetitive prices. “Market power is the
ability to raise price profitably by restricting output.” Areeda & Hovenkamp § 5.01 (emphasis
added); accord, Kodak; Business Electronics. This Court will “not infer competitive injury from
price and output data absent some evidence that tends to prove that output was restricted or
prices were above a competitive level.” Brooke Group. There is no such evidence in this case.
The output of credit-card transactions grew dramatically from 2008 to 2013, increasing 30%.
“Where . . . output is expanding at the same time prices are increasing, rising prices are equally
consistent with growing product demand.” Brooke Group. And, as previously explained, the
plaintiffs did not show that Amex charged more than its competitors.

3

The plaintiffs also failed to prove that Amex’s antisteering provisions have stifled
competition among credit-card companies. To the contrary, while these agreements have been in
place, the credit-card market experienced expanding output and improved quality. Amex’s
business model spurred Visa and MasterCard to offer new premium card categories with higher
rewards. And it has increased the availability of card services, including free banking and card-
payment services for low-income customers who otherwise would not be served. Indeed,
between 1970 and 2001, the percentage of households with credit cards more than quadrupled,
and the proportion of households in the bottom-income quintile with credit cards grew from just
2% to over 38%. . . .

Nor have Amex’s antisteering provisions ended competition between credit-card networks
with respect to merchant fees. Instead, fierce competition between networks has constrained
Amex’s ability to raise these fees and has, at times, forced Amex to lower them. For instance,
when Amex raised its merchant prices between 2005 and 2010, some merchants chose to leave
its network. And when its remaining merchants complained, Amex stopped raising its merchant
prices. In another instance in the late 1980s and early 1990s, competition forced Amex to offer
lower merchant fees to “everyday spend” merchants—supermarkets, gas stations, pharmacies,
and the like—to persuade them to accept Amex.

In addition, Amex’s competitors have exploited its higher merchant fees to their advantage.
By charging lower merchant fees, Visa, MasterCard, and Discover have achieved broader
merchant acceptance—approximately 3 million more locations than Amex. This broader
merchant acceptance is a major advantage for these networks and a significant challenge for
Amex, since consumers prefer cards that will be accepted everywhere. And to compete even
further with Amex, Visa and MasterCard charge different merchant fees for different types of
cards to maintain their comparatively lower merchant fees and broader acceptance. Over the long
run, this competition has created a trend of declining merchant fees in the credit-card market. In
fact, since the first credit card was introduced in the 1950s, merchant fees—including Amex’s
merchant fees—have decreased by more than half. . . .

Lastly, there is nothing inherently anticompetitive about Amex’s antisteering provisions.
These agreements actually stem negative externalities in the credit-card market and promote
interbrand competition. When merchants steer cardholders away from Amex at the point of sale,
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it undermines the cardholder’s expectation of “welcome acceptance”—the promise of a
frictionless transaction. A lack of welcome acceptance at one merchant makes a cardholder less
likely to use Amex at all other merchants. This externality endangers the viability of the entire
Amex network. And it undermines the investments that Amex has made to encourage increased
cardholder spending, which discourages investments in rewards and ultimately harms both
cardholders and merchants. Cf. Leegin (recognizing that vertical restraints can prevent retailers
from free riding and thus increase the availability of “tangible or intangible services or
promotional efforts” that enhance competition and consumer welfare). Perhaps most importantly,
antisteering provisions do not prevent Visa, MasterCard, or Discover from competing against
Amex by offering lower merchant fees or promoting their broader merchant acceptance.'’

In sum, the plaintiffs have not satisfied the first step of the rule of reason. They have not
carried their burden of proving that Amex’s antisteering provisions have anticompetitive effects.
Amex’s business model has spurred robust interbrand competition and has increased the quality
and quantity of credit-card transactions. And it is “[t]he promotion of interbrand competition,”
after all, that “is . . . ‘the primary purpose of the antitrust laws.”” Id. . . .

Because Amex’s antisteering provisions do not unreasonably restrain trade, we affirm the
judgment of the Court of Appeals. It is so ordered.

Justice BREYER, with whom Justice GINSBURG, Justice SOTOMAYOR, and Justice KAGAN
join, dissenting.

For more than 120 years, the American economy has prospered by charting a middle path
between pure laissez-faire and state capitalism, governed by an antitrust law “dedicated to the
principle that markets, not individual firms and certainly not political power, produce the optimal
mixture of goods and services.” 1 P. Areeda & H. Hovenkamp, Antitrust Law 4 100b, p. 4 (4th
ed. 2013) (Areeda & Hovenkamp). By means of a strong antitrust law, the United States has
sought to avoid the danger of monopoly capitalism. Long gone, we hope, are the days when the
great trusts presided unfettered by competition over the American economy.

This lawsuit is emblematic of the American approach. Many governments around the world
have responded to concerns about the high fees that credit-card companies often charge
merchants by regulating such fees directly. . . . The United States has not followed that approach.
The Government instead filed this lawsuit, which seeks to restore market competition over
credit-card merchant fees by eliminating a contractual barrier with anticompetitive effects. The
majority rejects that effort. But because the challenged contractual term clearly has serious
anticompetitive effects, I dissent.

I

I agree with the majority and the parties that this case is properly evaluated under the three-
step “rule of reason” that governs many antitrust lawsuits. Under that approach, a court looks
first at the agreement or restraint at issue to assess whether it has had, or is likely to have,

10. The plaintiffs argue that Topco forbids any restraint that would restrict competition in part of the market—
here, for example, merchant steering. Topco does not stand for such a broad proposition. Topco concluded that a
horizontal agreement between competitors was unreasonable per se, even though the agreement did not extend to
every competitor in the market. A horizontal agreement between competitors is markedly different from a vertical
agreement that incidentally affects one particular method of competition. See Leegin; Maricopa County Medical
Society, at n. 18.
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anticompetitive effects. Indiana Dentists. In doing so, the court normally asks whether the
restraint may tend to impede competition and, if so, whether those who have entered into that
restraint have sufficient economic or commercial power for the agreement to make a negative
difference. See id. Sometimes, but not always, a court will try to determine the appropriate
market (the market that the agreement affects) and determine whether those entering into that
agreement have the power to raise prices above the competitive level in that market. See ibid.

It is important here to understand that in cases under § 1 of the Sherman Act (unlike in cases
challenging a merger under § 7 of the Clayton Act), it may well be unnecessary to undertake a
sometimes complex, market power inquiry:

“Since the purpose [in a Sherman Act § 1 case] of the inquiries into . . . market power is
[simply] to determine whether an arrangement has the potential for genuine adverse effects on
competition, ‘proof of actual detrimental effects, such as a reduction in output,” can obviate the
need for an inquiry into market power, which is but a ‘surrogate for detrimental effects.””
Indiana Dentists (quoting 7 P. Areeda, Antitrust Law 9§ 1511, p. 429 (3d ed. 1986)).

Second (as treatise writers summarize the case law), if an antitrust plaintiff meets the initial
burden of showing that an agreement will likely have anticompetitive effects, normally the
“burden shifts to the defendant to show that the restraint in fact serves a legitimate objective.” 7
Areeda & Hovenkamp 9§ 1504b, at 415; see California Dental; id. (BREYER, J., dissenting).

Third, if the defendant successfully bears this burden, the antitrust plaintiff may still carry the
day by showing that it is possible to meet the legitimate objective in less restrictive ways, or,
perhaps by showing that the legitimate objective does not outweigh the harm that competition
will suffer, i.e., that the agreement “on balance” remains unreasonable. 7 Areeda & Hovenkamp
1 1507a, at 442.

Like the Court of Appeals and the parties, the majority addresses only the first step of that
three-step framework.

II
A

This case concerns the credit-card business. As the majority explains, that business involves
the selling of two different but related card services. First, when a shopper uses a credit card to
buy something from a participating merchant, the credit-card company pays the merchant the
amount of money that the merchant’s customer has charged to his card and charges the merchant
a fee, say 5%, for that speedy-payment service. I shall refer to that kind of transaction as a
merchant-related card service. Second, the credit-card company then sends a bill to the
merchant’s customer, the shopper who holds the card; and the shopper pays the card company
the sum that merchant charged the shopper for the goods or services he or she bought. The
cardholder also often pays the card company a fee, such as an annual fee for the card or an
interest charge for delayed payment. I shall call that kind of transaction a shopper-related card
service. The credit-card company can earn revenue from the sale (directly or indirectly) of each
of these services: (1) speedy payment for merchants, and (2) credit for shoppers. (I say
“indirectly” to reflect the fact that card companies often create or use networks of banks as part
of the process—but I have found nothing here suggesting that that fact makes a significant
difference to my analysis.)

Sales of the two basic card services are related. A shopper can pay for a purchase with a
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particular credit card only if the merchant has signed up for merchant-related card services with
the company that issued the credit card that the shopper wishes to use. A firm in the credit-card
business is therefore unlikely to make money unless quite a few merchants agree to accept that
firm’s card and quite a few shoppers agree to carry and use it. In general, the more merchants
that sign up with a particular card company, the more useful that card is likely to prove to
shoppers and so the more shoppers will sign up; so too, the more shoppers that carry a particular
card, the more useful that card is likely to prove to merchants (as it obviously helps them obtain
the shoppers’ business) and so the more merchants will sign up. Moreover, as a rough rule of
thumb (and assuming constant charges), the larger the networks of paying merchants and paying
shoppers that a card firm maintains, the larger the revenues that the firm will likely receive, since
more payments will be processed using its cards. Thus, it is not surprising that a card company
may offer shoppers incentives (say, points redeemable for merchandise or travel) for using its
card or that a firm might want merchants to accept its card exclusively.

B

This case focuses upon a practice called “steering.” American Express has historically
charged higher merchant fees than its competitors. Hence, fewer merchants accept American
Express’ cards than its competitors’. But, perhaps because American Express cardholders are, on
average, wealthier, higher-spending, or more loyal to American Express than other cardholders,
vast numbers of merchants still accept American Express cards. Those who do, however, would
(in order to avoid the higher American Express fee) often prefer that their customers use a
different card to charge a purchase. Thus, the merchant has a monetary incentive to “steer” the
customer towards the use of a different card. A merchant might tell the customer, for example,
“American Express costs us more,” or “please use Visa if you can,” or “free shipping if you use
Discover.”

Steering makes a difference, because without it, the shopper does not care whether the
merchant pays more to American Express than it would pay to a different card company—the
shopper pays the same price either way. But if steering works, then American Express will find it
more difficult to charge more than its competitors for merchant-related services, because
merchants will respond by steering their customers, encouraging them to use other cards. Thus,
American Express dislikes steering; the merchants like it; and the shoppers may benefit from it,
whether because merchants will offer them incentives to use less expensive cards or in the form
of lower retail prices overall.

In response to its competitors’ efforts to convince merchants to steer shoppers to use less
expensive cards, American Express tried to stop, or at least to limit, steering by placing
antisteering provisions in most of its contracts with merchants. It called those provisions
“nondiscrimination provisions.” They prohibited steering of the forms I have described above
(and others as well). After placing them in its agreements, American Express found it could
maintain, or even raise, its higher merchant prices without losing too many transactions to other
firms. These agreements—the “nondiscrimination provisions”—Ied to this lawsuit.

C

In 2010 the United States and 17 States brought this antitrust case against American Express.
They claimed that the “nondiscrimination provisions” in its contracts with merchants created an
unreasonable restraint of trade. (Initially Visa and MasterCard were also defendants, but they
entered into consent judgments, dropping similar provisions from their contracts with
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merchants). After a 7-week bench trial, the District Court entered judgment for the Government,
setting forth its findings of fact and conclusions of law in a 97—page opinion.

Because the majority devotes little attention to the District Court’s detailed factual findings, I
will summarize some of the more significant ones here. Among other things, the District Court
found that beginning in 2005 and during the next five years, American Express raised the prices
it charged merchants on 20 separate occasions. In doing so, American Express did not take
account of the possibility that large merchants would respond to the price increases by
encouraging shoppers to use a different credit card because the nondiscrimination provisions
prohibited any such steering. The District Court pointed to merchants’ testimony stating that, had
it not been for those provisions, the large merchants would have responded to the price increases
by encouraging customers to use other, less-expensive cards.

The District Court also found that even though American Express raised its merchant prices
20 times in this 5—year period, it did not lose the business of any large merchant. Nor did
American Express increase benefits (or cut credit-card prices) to American Express cardholders
in tandem with the merchant price increases. Even had there been no direct evidence of injury to
competition, American Express’ ability to raise merchant prices without losing any meaningful
market share, in the District Court’s view, showed that American Express possessed power in the
relevant market.

The District Court also found that, in the absence of the provisions, prices to merchants
would likely have been lower. It wrote that in the late 1990’s, Discover, one of American
Express’ competitors, had tried to develop a business model that involved charging lower prices
to merchants than the other companies charged. Discover then invited each “merchant to save
money by shifting volume to Discover,” while simultaneously offering merchants additional
discounts “if they would steer customers to Discover.” The court determined that these efforts
failed because of American Express’ (and the other card companies’) “nondiscrimination
provisions.” These provisions, the court found, “denied merchants the ability to express a
preference for Discover or to employ any other tool by which they might steer share to
Discover’s lower-priced network.” Because the provisions eliminated any advantage that lower
prices might produce, Discover “abandoned its low-price business model” and raised its
merchant fees to match those of its competitors. Ibid. This series of events, the court concluded
was “emblematic of the harm done to the competitive process” by the “nondiscrimination
provisions.”

The District Court added that it found no offsetting pro-competitive benefit to shoppers.
Indeed, it found no offsetting benefit of any kind.

American Express appealed, and the U.S. Court of Appeals for the Second Circuit held in its
favor. The Court of Appeals did not reject any fact found by the District Court as “clearly
erroneous.” Rather, it concluded that the District Court had erred in step 1 of its rule-of-reason

analysis by failing to account for what the Second Circuit called the credit-card business’s “two-
sided market” (or “two-sided platform”).

III

The majority, like the Court of Appeals, reaches only step 1 in its “rule of reason” analysis.
To repeat, that step consists of determining whether the challenged “nondiscrimination
provisions” have had, or are likely to have, anticompetitive effects. See Indiana Dentists. Do
those provisions tend to impede competition? And if so, does American Express, which imposed
that restraint as a condition of doing business with its merchant customers, have sufficient
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economic or commercial power for the provision to make a negative difference? See id.

A

Here the District Court found that the challenged provisions have had significant
anticompetitive effects. In particular, it found that the provisions have limited or prevented price
competition among credit-card firms for the business of merchants. That conclusion makes
sense: In the provisions, American Express required the merchants to agree not to encourage
customers to use American Express’ competitors’ credit cards, even cards from those
competitors, such as Discover, that intended to charge the merchants lower prices. By doing so,
American Express has “disrupt[ed] the normal price-setting mechanism” in the market. 88 F.
Supp. 3d, at 209. As a result of the provisions, the District Court found, American Express was
able to raise merchant prices repeatedly without any significant loss of business, because
merchants were unable to respond to such price increases by encouraging shoppers to pay with
other cards. The provisions also meant that competitors like Discover had little incentive to
lower their merchant prices, because doing so did not lead to any additional market share. The
provisions thereby “suppress[ed] [American Express’] . . . competitors’ incentives to offer lower
prices . . . resulting in higher profit-maximizing prices across the network services market.” Id.
Consumers throughout the economy paid higher retail prices as a result, and they were denied the
opportunity to accept incentives that merchants might otherwise have offered to use less-
expensive cards. | should think that, considering step 1 alone, there is little more that need be
said.

The majority, like the Court of Appeals, says that the District Court should have looked not
only at the market for the card companies’ merchant-related services but also at the market for
the card companies’ shopper-related services, and that it should have combined them, treating
them as a single market. But I am not aware of any support for that view in antitrust law. Indeed,
this Court has held to the contrary.

In Times—Picayune Publishing Co., the Court held that an antitrust court should begin its
definition of a relevant market by focusing narrowly on the good or service directly affected by a
challenged restraint. The Government in that case claimed that a newspaper’s advertising policy
violated the Sherman Act’s “rule of reason.” . . . In support of that argument, the Government
pointed out, and the District Court had held, that the newspaper dominated the market for the
sales of newspapers to readers in New Orleans, where it was the sole morning daily newspaper. .
.. But this Court reversed. We explained that “every newspaper is a dual trader in separate
though interdependent markets; it sells the paper’s news and advertising content to its readers; in
effect that readership is in turn sold to the buyers of advertising space.” Times—Picayune. We
then added:

“This case concerns solely one of those markets. The Publishing Company stands accused not
of tying sales to its readers but only to buyers of general and classified space in its papers. For
this reason, dominance in the advertising market, not in readership, must be decisive in
gauging the legality of the Company’s unit plan.” Ibid.

Here, American Express stands accused not of limiting or harming competition for shopper-
related card services, but only of merchant-related card services, because the challenged contract
provisions appear only in American Express’ contracts with merchants. That is why the District
Court was correct in considering, at step 1, simply whether the agreement had diminished
competition in merchant-related services.
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B

The District Court did refer to market definition, and the majority does the same. And I
recognize that properly defining a market is often a complex business. Once a court has
identified the good or service directly restrained, as Times—Picayune Publishing Co. requires, it
will sometimes add to the relevant market what economists call “substitutes”: other goods or
services that are reasonably substitutable for that good or service. See, e.g., Cellophane
(explaining that cellophane market includes other, substitutable flexible wrapping materials as
well). The reason that substitutes are included in the relevant market is that they restrain a firm’s
ability to profitably raise prices, because customers will switch to the substitutes rather than pay
the higher prices. . . .

But while the market includes substitutes, it does not include what economists call
complements: goods or services that are used together with the restrained product, but that
cannot be substituted for that product. . . . An example of complements is gasoline and tires. A
driver needs both gasoline and tires to drive, but they are not substitutes for each other, and so
the sale price of tires does not check the ability of a gasoline firm (say a gasoline monopolist) to
raise the price of gasoline above competitive levels. As a treatise on the subject states: “Grouping
complementary goods into the same market” is “economic nonsense,” and would “undermin[e]
the rationale for the policy against monopolization or collusion in the first place.” 2B Areeda &
Hovenkamp 9] 565a, at 431.

Here, the relationship between merchant-related card services and shopper-related card
services is primarily that of complements, not substitutes. Like gasoline and tires, both must be
purchased for either to have value. Merchants upset about a price increase for merchant-related
services cannot avoid that price increase by becoming cardholders, in the way that, say, a buyer
of newspaper advertising can switch to television advertising or direct mail in response to a
newspaper’s advertising price increase. The two categories of services serve fundamentally
different purposes. And so, also like gasoline and tires, it is difficult to see any way in which the
price of shopper-related services could act as a check on the card firm’s sale price of merchant-
related services. If anything, a lower price of shopper-related card services is likely to cause
more shoppers to use the card, and increased shopper popularity should make it easier for a card
firm to raise prices to merchants, not harder, as would be the case if the services were
substitutes. Thus, unless there is something unusual about this case—a possibility I discuss
below—there is no justification for treating shopper-related services and merchant-related
services as if they were part of a single market, at least not at step 1 of the “rule of reason.”

C

Regardless, a discussion of market definition was legally unnecessary at step 1. That is
because the District Court found strong direct evidence of anticompetitive effects flowing from
the challenged restraint. As I said, this evidence included Discover’s efforts to break into the
credit-card business by charging lower prices for merchant-related services, only to find that the
“nondiscrimination provisions,” by preventing merchants from encouraging shoppers to use
Discover cards, meant that lower merchant prices did not result in any additional transactions
using Discover credit cards. The direct evidence also included the fact that American Express
raised its merchant prices 20 times in five years without losing any appreciable market share. It
also included the testimony of numerous merchants that they would have steered shoppers away
from American Express cards in response to merchant price increases (thereby checking the
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ability of American Express to raise prices) had it not been for the nondiscrimination provisions.
It included the factual finding that American Express “did not even account for the possibility
that [large] merchants would respond to its price increases by attempting to shift share to a
competitor’s network” because the nondiscrimination provisions prohibited steering. It included
the District Court’s ultimate finding of fact, not overturned by the Court of Appeals, that the
challenged provisions “were integral to” American Express’ “[price] increases and thereby
caused merchants to pay higher prices.”

As I explained above, this Court has stated that “[s]ince the purpose of the inquiries into
market definition and market power is to determine whether an arrangement has the potential for
genuine adverse effects on competition, proof of actual detrimental effects . . . can obviate the
need for” those inquiries. Indiana Dentists (internal quotation marks omitted). That statement is
fully applicable here. Doubts about the District Court’s market-definition analysis are beside the
point in the face of the District Court’s findings of actual anticompetitive harm.

The majority disagrees that market definition is irrelevant. The majority explains that market
definition is necessary because the nondiscrimination provisions are “vertical restraints” and
“[v]ertical restraints often pose no risk to competition unless the entity imposing them has
market power, which cannot be evaluated unless the Court first determines the relevant market.”
Ante, at n. 7. The majority thus, in a footnote, seems categorically to exempt vertical restraints
from the ordinary “rule of reason” analysis that has applied to them since the Sherman Act’s
enactment in 1890. The majority’s only support for this novel exemption is Leegin. But Leegin
held that the “rule of reason” applied to the vertical restraint at issue in that case. It said nothing
to suggest that vertical restraints are not subject to the usual “rule of reason” analysis. See also
infra.

One critical point that the majority’s argument ignores is that proof of actual adverse effects
on competition is, a fortiori, proof of market power. Without such power, the restraints could not
have brought about the anticompetitive effects that the plaintiff proved. See Indiana Dentists
(“[T]he purpose of the inquiries into market definition and market power is to determine whether
an arrangement has the potential for genuine adverse effects on competition” (emphasis added)).
The District Court’s findings of actual anticompetitive harm from the nondiscrimination
provisions thus showed that, whatever the relevant market might be, American Express had
enough power in that market to cause that harm. There is no reason to require a separate showing
of market definition and market power under such circumstances. And so the majority’s
extensive discussion of market definition is legally unnecessary.

D

The majority’s discussion of market definition is also wrong. Without raising any objection
in general with the longstanding approach I describe above, the majority agrees with the Court of
Appeals that the market for American Express’ card services is special because it is a “two-sided
transaction platform.” The majority explains that credit-card firms connect two distinct groups of
customers: First, merchants who accept credit cards, and second, shoppers who use the cards.
The majority adds that “no credit-card transaction can occur unless both the merchant and the
cardholder simultaneously agree to use to the same credit-card network.” And it explains that the
credit-card market involves “indirect network effects,” by which it means that shoppers want a
card that many merchants will accept and merchants want to accept those cards that many
customers have and use. From this, the majority concludes that “courts must include both sides
of the platform—merchants and cardholders—when defining the credit-card market.”



Page 25 of 34

1

Missing from the majority’s analysis is any explanation as to why, given the purposes that
market definition serves in antitrust law, the fact that a credit-card firm can be said to operate a
“two-sided transaction platform” means that its merchant-related and shopper-related services
should be combined into a single market. The phrase “two-sided transaction platform” is not one
of antitrust art—I can find no case from this Court using those words. The majority defines the
phrase as covering a business that “offers different products or services to two different groups
who both depend on the platform to intermediate between them,” where the business “cannot
make a sale to one side of the platform without simultaneously making a sale to the other” side
of the platform. I take from that definition that there are four relevant features of such businesses
on the majority’s account: they (1) offer different products or services, (2) to different groups of
customers, (3) whom the “platform” connects, (4) in simultaneous transactions.

What is it about businesses with those four features that the majority thinks justifies a special
market-definition approach for them? It cannot be the first two features—that the company sells
different products to different groups of customers. Companies that sell multiple products to
multiple types of customers are commonplace. A firm might mine for gold, which it refines and
sells both to dentists in the form of fillings and to investors in the form of ingots. Or, a firm
might drill for both oil and natural gas. Or a firm might make both ignition switches inserted into
auto bodies and tires used for cars. [ have already explained that, ordinarily, antitrust law will not
group the two nonsubstitutable products together for step 1 purposes.

Neither should it normally matter whether a company sells related, or complementary,
products, i.e., products which must both be purchased to have any function, such as ignition
switches and tires, or cameras and film. It is well established that an antitrust court in such cases
looks at the product where the attacked restraint has an anticompetitive effect. Supra; see Kodak.
The court does not combine the customers for the separate, nonsubstitutable goods and see if
“overall” the restraint has a negative effect. That is because, as I have explained, the
complementary relationship between the products is irrelevant to the purposes of market-
definition.

The majority disputes my characterization of merchant-related and shopper-related services
as “complements.” See ante, at n. 8. The majority relies on an academic article which devotes
one sentence to the question, saying that “a two-sided market [is] different from markets for
complementary products [e.g., tires and gas], in which both products are bought by the same
buyers, who, in their buying decisions, can therefore be expected to take into account both
prices.” Filistrucchi. I agree that two-sided platforms—at least as some academics define them,
but see infra—may be distinct from some types of complements in the respect the majority
mentions (even though the services resemble complements because they must be used together
for either to have value). But the distinction the majority mentions has nothing to do with the
relevant question. The relevant question is whether merchant-related and shopper-related
services are substitutes, one for the other, so that customers can respond to a price increase for
one service by switching to the other service. As I have explained, the two types of services are
not substitutes in this way. And so the question remains, just as before: What is it about the
economic relationship between merchant-related and shopper-related services that would justify
the majority’s novel approach to market definition?

What about the last two features—that the company connects the two groups of customers to
each other, in simultaneous transactions? That, too, is commonplace. Consider a farmers’
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market. It brings local farmers and local shoppers together, and transactions will occur only if a
farmer and a shopper simultaneously agree to engage in one. Should courts abandon their
ordinary step 1 inquiry if several competing farmers’ markets in a city agree that only certain
kinds of farmers can participate, or if a farmers’ market charges a higher fee than its competitors
do and prohibits participating farmers from raising their prices to cover it? Why? If farmers’
markets are special, what about travel agents that connect airlines and passengers? What about
internet retailers, who, in addition to selling their own goods, allow (for a fee) other goods-
producers to sell over their networks? Each of those businesses seems to meet the majority’s
four-prong definition.

Apparently as its justification for applying a special market-definition rule to “two-sided
transaction platforms,” the majority explains that such platforms “often exhibit” what it calls
“indirect network effects.” By this, the majority means that sales of merchant-related card
services and (different) shopper-related card services are interconnected, in that increased
merchant-buyers mean increased shopper-buyers (the more stores in the card’s network, the
more customers likely to use the card), and vice versa. But this, too, is commonplace. Consider,
again, a farmers’ market. The more farmers that participate (within physical and esthetic limits),
the more customers the market will likely attract, and vice versa. So too with travel agents: the
more airlines whose tickets a travel agent sells, the more potential passengers will likely use that
travel agent, and the more potential passengers that use the travel agent, the easier it will likely
be to convince airlines to sell through the travel agent. And so forth. Nothing in antitrust law, to
my knowledge, suggests that a court, when presented with an agreement that restricts
competition in any one of the markets my examples suggest, should abandon traditional market-
definition approaches and include in the relevant market services that are complements, not
substitutes, of the restrained good.

2

To justify special treatment for “two-sided transaction platforms,” the majority relies on the
Court’s decision in Grinnell. In Grinnell, the Court treated as a single market several different
“central station services,” including burglar alarm services and fire alarm services. . . . It did so
even though, for consumers, “burglar alarm services are not interchangeable with fire alarm
services.” . . . But that is because, for producers, the services were indeed interchangeable: A
company that offered one could easily offer the other, because they all involve “a single basic
service—the protection of property through use of a central service station.” Thus, the
“commercial realit[y]” that the Grinnell Court relied on was that the services being grouped were
what economists call “producer substitutes.” See 2B Areeda & Hovenkamp § 561, at 378. And
the law is clear that “two products produced interchangeably from the same production facilities
are presumptively in the same market,” even if they are not “close substitutes for each other on
the demand side.” Ibid. That is because a firm that produces one such product can, in response to
a price increase in the other, easily shift its production and thereby limit its competitor’s power
to impose the higher price. . . .

Unlike the various types of central station services at issue in Grinnell Corp., however, the
shopper-related and merchant-related services that American Express provides are not “producer
substitutes” any more than they are traditional substitutes. For producers as for consumers, the
services are instead complements. Credit card companies must sell them together for them to be
useful. As a result, the credit-card companies cannot respond to, say, merchant-related price
increases by shifting production away from shopper-related services to merchant-related
services. The relevant “commercial realities” in this case are thus completely different from
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those in Grinnell Corp. (The majority also cites Brown Shoe for this point, but the “commercial
realities” considered in that case were that “shoe stores in the outskirts of cities compete
effectively with stores in central downtown areas,” and thus are part of the same market. Here,
merchant-related services do not, as [ have said, compete with shopper-related services, and so
Brown Shoe Co. does not support the majority’s position.) Thus, our precedent provides no
support for the majority’s special approach to defining markets involving “two-sided transaction
platforms.”

3

What about the academic articles the majority cites? The first thing to note is that the
majority defines “two-sided transaction platforms” much more broadly than the economists do.
As the economists who coined the term explain, if a “two-sided market” meant simply that a firm
connects two different groups of customers via a platform, then “pretty much any market would
be two-sided, since buyers and sellers need to be brought together for markets to exist and gains
from trade to be realized.” Rochet & Tirole [646]. The defining feature of a “two-sided market,”
according to these economists, is that “the platform can affect the volume of transactions by
charging more to one side of the market and reducing the price paid by the other side by an equal
amount.” . . . That requirement appears nowhere in the majority’s definition. By failing to limit
its definition to platforms that economists would recognize as “two sided” in the relevant respect,
the majority carves out a much broader exception to the ordinary antitrust rules than the
academic articles it relies on could possibly support.

Even as limited to the narrower definition that economists use, however, the academic
articles the majority cites do not support the majority’s flat rule that firms operating “two-sided
transaction platforms” should always be treated as part of a single market for all antitrust
purposes. Rather, the academics explain that for market-definition purposes, “[i]n some cases,
the fact that a business can be thought of as two-sided may be irrelevant,” including because
“nothing in the analysis of the practices [at issue] really hinges on the linkages between the
demands of participating groups.” Evans & Schmalensee. “In other cases, the fact that a business
is two-sided will prove important both by identifying the real dimensions of competition and
focusing on sources of constraints.” Ibid. That flexible approach, however, is precisely the one
the District Court followed in this case, by considering the effects of “[t]he two-sided nature of
the . . . card industry” throughout its analysis.

Neither the majority nor the academic articles it cites offer any explanation for why the
features of a “two-sided transaction platform” justify always treating it as a single antitrust
market, rather than accounting for its economic features in other ways, as the District Court did.
The article that the majority repeatedly quotes as saying that “‘[i]n two-sided transaction
markets, only one market should be defined,’” ante (quoting Filistrucchi), justifies that
conclusion only for purposes of assessing the effects of a merger. In such a case, the article
explains, “[e]veryone would probably agree that a payment card company such as American
Express is either in the relevant market on both sides or on neither side . . . . The analysis of a
merger between two payment card platforms should thus consider . . . both sides of the market.”
In a merger case this makes sense, but is also meaningless, because, whether there is one market
or two, a reviewing court will consider both sides, because it must examine the effects of the
merger in each affected market and submarket. See Brown Shoe. As for a nonmerger case, the
article offers only United States v. Grinnell as a justification, and as I have already explained,
Grinnell does not support this proposition.
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E

Put all of those substantial problems with the majority’s reasoning aside, though. Even if the
majority were right to say that market definition was relevant, and even if the majority were right
to further say that the District Court should have defined the market in this case to include
shopper-related services as well as merchant-related services, that still would not justify the
majority in affirming the Court of Appeals. That is because, as the majority is forced to admit,
the plaintiffs made the factual showing that the majority thinks is required.

Recall why it is that the majority says that market definition matters: because if the relevant
market includes both merchant-related services and card-related services, then the plaintiffs had
the burden to show that as a result of the nondiscrimination provisions, “the price of credit-card
transactions”—considering both fees charged to merchants and rewards paid to cardholders—
“was higher than the price one would expect to find in a competitive market.” . . .

The problem with this reasoning, aside from it being wrong, is that the majority admits that
the plaintiffs did show this: they “offer[ed] evidence” that American Express “increased the
percentage of the purchase price that it charges merchants . . . and that this increase was not
entirely spent on cardholder rewards.” Ante (citing 88 F. Supp. 3d, at 195-197, 215). Indeed, the
plaintiffs did not merely “offer evidence” of this—they persuaded the District Court, which made
an unchallenged factual finding that the merchant price increases that resulted from the
nondiscrimination provisions “were not wholly offset by additional rewards expenditures or
otherwise passed through to cardholders, and resulted in a higher net price.” Id., at 215
(emphasis added).

In the face of this problem, the majority retreats to saying that even net price increases do not
matter after all, absent a showing of lower output, because if output is increasing, “‘rising prices
are equally consistent with growing product demand.””” Ante (quoting Brooke Group). This
argument, unlike the price argument, has nothing to do with the credit-card market being a “two-
sided transaction platform,” so if this is the basis for the majority’s holding, then nearly all of the
opinion is dicta. The argument is also wrong. It is true as an economic matter that a firm
exercises market power by restricting output in order to raise prices. But the relevant restriction
of output is as compared with a hypothetical world in which the restraint was not present and
prices were lower. The fact that credit-card use in general has grown over the last decade, as the
majority says, says nothing about whether such use would have grown more or less without the
nondiscrimination provisions. And because the relevant question is a comparison between reality
and a hypothetical state of affairs, to require actual proof of reduced output is often to require the
impossible—tantamount to saying that the Sherman Act does not apply at all.

In any event, there are features of the credit-card market that may tend to limit the usual
relationship between price and output. In particular, merchants generally spread the costs of
credit-card acceptance across all their customers (whatever payment method they may use),
while the benefits of card use go only to the cardholders. . . . Thus, higher credit-card merchant
fees may have only a limited effect on credit-card transaction volume, even as they disrupt the
marketplace by extracting anticompetitive profits.

v
A

For the reasons I have stated, the Second Circuit was wrong to lump together the two
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different services sold, at step 1. But I recognize that the Court of Appeals has not yet considered
whether the relationship between the two services might make a difference at steps 2 and 3. That
is to say, American Express might wish to argue that the nondiscrimination provisions, while
anticompetitive in respect to merchant-related services, nonetheless have an adequate offsetting
procompetitive benefit in respect to its shopper-related services. I believe that American Express
should have an opportunity to ask the Court of Appeals to consider that matter.

American Express might face an uphill battle. A Sherman Act § 1 defendant can rarely, if
ever, show that a pro-competitive benefit in the market for one product offsets an anticompetitive
harm in the market for another. In Topco, this Court wrote:

“If a decision is to be made to sacrifice competition in one portion of the
economy for greater competition in another portion, this ... is a decision that
must be made by Congress and not by private forces or by the courts. Private
forces are too keenly aware of their own interests in making such decisions
and courts are ill-equipped and ill-situated for such decisionmaking.”

American Express, pointing to vertical price-fixing cases like our decision in Leegin, argues that
comparing competition-related pros and cons is more common than I have just suggested. . . .
But Leegin held only that vertical price fixing is subject to the “rule of reason” instead of being
per se unlawful; the “rule of reason” still applies to vertical agreements just as it applies to
horizontal agreements. . . .

Moreover, the procompetitive justifications for vertical price-fixing agreements are not
apparently applicable to the distinct types of restraints at issue in this case. A vertically imposed
price-fixing agreement typically involves a manufacturer controlling the terms of sale for its own
product. A television-set manufacturer, for example, will insist that its dealers not cut prices for
the manufacturer’s own televisions below a particular level. Why might a manufacturer want its
dealers to refrain from price competition in the manufacturer’s own products? Perhaps because,
for example, the manufacturer wants to encourage the dealers to develop the market for the
manufacturer’s brand, thereby increasing interbrand competition for the same ultimate product,
namely a television set. This type of reasoning does not appear to apply to American Express’
nondiscrimination provisions, which seek to control the terms on which merchants accept other
brands’ cards, not merely American Express’ own.

Regardless, I would not now hold that an agreement such as the one before us can never be
justified by procompetitive benefits of some kind. But the Court of Appeals would properly
consider procompetitive justifications not at step 1, but at steps 2 and 3 of the “rule of reason”
inquiry. American Express would need to show just how this particular anticompetitive
merchant-related agreement has procompetitive benefits in the shopper-related market. In doing
so, American Express would need to overcome the District Court’s factual findings that the
agreement had no such effects.

B

The majority charts a different path. Notwithstanding its purported acceptance of the three-
step, burden-shifting framework I have described, the majority addresses American Express’
procompetitive justifications now, at step 1 of the analysis. And in doing so, the majority
inexplicably ignores the District Court’s factual findings on the subject.

The majority reasons that the challenged nondiscrimination provisions “stem negative
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externalities in the credit-card market and promote interbrand competition.” The “negative
externality” the majority has in mind is this: If one merchant persuades a shopper not to use his
American Express card at that merchant’s store, that shopper becomes less likely to use his
American Express card at other merchants’ stores. The majority worries that this “endangers the
viability of the entire [American Express] network,” but if so that is simply a consequence of
American Express’ merchant fees being higher than a competitive market will support. “The
antitrust laws were enacted for ‘the protection of competition, not competitors.’” Atlantic
Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 338 (1990). If American Express’ merchant
fees are so high that merchants successfully induce their customers to use other cards, American
Express can remedy that problem by lowering those fees or by spending more on cardholder
rewards so that cardholders decline such requests. What it may not do is demand contractual
protection from price competition.

In any event, the majority ignores the fact that the District Court, in addition to saying what I
have just said, also rejected this argument on independent factual grounds. It explained that
American Express “presented no expert testimony, financial analysis, or other direct evidence
establishing that without its [nondiscrimination provisions] it will, in fact, be unable to adapt its
business to a more competitive market.” It further explained that the testimony that was provided
on the topic “was notably inconsistent,” with some of American Express’ witnesses saying only
that invalidation of the provisions “would require American Express to adapt its current business
model.” After an extensive discussion of the record, the District Court found that “American
Express possesses the flexibility and expertise necessary to adapt its business model to suit a
market in which it is required to compete on both the cardholder and merchant sides of the
[credit-card] platform.” The majority evidently rejects these factual findings, even though no one
has challenged them as clearly erroneous.

Similarly, the majority refers to the nondiscrimination provisions as preventing “free riding”
on American Express’ “investments in rewards” for cardholders. But as the District Court
explained, “[p]lainly . . . investments tied to card use (such as Membership Rewards points,
purchase protection, and the like) are not subject to free-riding, since the network does not incur
any cost if the cardholder is successfully steered away from using his or her American Express
card.” This, I should think, is an unassailable conclusion: American Express pays rewards to
cardholders only for transactions in which cardholders use their American Express cards, so if a
steering effort succeeds, no rewards are paid. As for concerns about free riding on American
Express’ fixed expenses, including its investments in its brand, the District Court acknowledged
that free-riding was in theory possible, but explained that American Express “ma[de] no effort to
identify the fixed expenses to which its experts referred or to explain how they are subject to free
riding.” The majority does not even acknowledge, much less reject, these factual findings,
despite coming to the contrary conclusion.

Finally, the majority reasons that the nondiscrimination provisions “do not prevent Visa,
MasterCard, or Discover from competing against [American Express] by offering lower
merchant fees or promoting their broader merchant acceptance.” But again, the District Court’s
factual findings were to the contrary. As I laid out above, the District Court found that the
nondiscrimination provisions in fact did prevent Discover from pursuing a low-merchant-fee
business model, by “den[ying] merchants the ability to express a preference for Discover or to
employ any other tool by which they might steer share to Discover’s lower-priced network.” The
majority’s statements that the nondiscrimination provisions are procompetitive are directly
contradicted by this and other factual findings. . . .

For the reasons I have explained, the majority’s decision in this case is contrary to basic
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principles of antitrust law, and it ignores and contradicts the District Court’s detailed factual
findings, which were based on an extensive trial record. I respectfully dissent.
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Chapter 5

Mergers: Horizontal, Vertical, and Conglomerate

SC. Horizontal Mergers

After 1522, insert the following.

The 1997 Staples opinion was followed by a sequel. In 2015, Staples renewed its bid to
acquire Office Depot. By that point, just two office superstore chains remained, Office Depot
having merged with OfficeMax in 2013. The parties argued that despite the increased
concentration, the retail world had changed so much by 2015 that a merger would not lessen
competition, given increased pressure from Internet retailers such as Amazon and from other
superstores selling office supplies such as Wal-Mart.

The FTC sued to block the acquisition, focusing this time on the sale of office supplies to
large businesses, as opposed to ordinary consumers. The FTC argued that these “business to
business” customers paid much less than retail (about one-half the retail price), thanks to multi-
year contracts offering large volume to a single vendor, filled by means of formal bidding
processes that played one supplier against another. The district court granted a preliminary
injunction, whereupon the parties abandoned the transaction. The court found that the sale of
consumable office supplies to large business-to-business customers constituted a distinct (“price
discrimination’) market; that Staples and Office Depot were head-to-head competitors for these
customers; and that other suppliers provided little competitive constraint. The court considered
the possible entry of Amazon into the business segment, but concluded that such entry was too
uncertain to dispel the likelihood of lost competition from the transaction.

5D. Vertical Mergers

After 1541, insert the following.

Video programming and distribution is organized as a three-stage chain of production:
content creation, bundling, and distribution. Studios and sports leagues (among others) create
content. Programmers acquire rights to the content and package it into networks, which are
licensed to distributors. Distributors deliver the networks to subscribers. The distributors—in the
jargon, “multichannel video programming distributors” (MVPDs)—include cable television
providers, such as Comcast and Cablevision, and two satellite providers, DirecTV and DISH.
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In October 2016, AT&T announced its acquisition of Time Warner, in a transaction
valued at $108 billion. Time Warner owns Turner, a programmer which operates the TNT, TBS,
and CNN networks, as well as a television and movie studio (Warner Brothers) and a second
premium programmer (Home Box Office). AT&T owns DirecTV, AT&T Wireless, and a second
MVPD (U-Verse).

In November 2017, DOJ sued to block the transaction. DOJ’s main concern pertained to
the combination of Turner and DirecTV. In DOJ’s view, Turner’s common ownership with
DirecTV would cause Turner to raise prices in its license negotiations with MVPDs. DOJ also
alleged that the new AT&T might exclude online video rivals in coordination with Comcast-
NBCU (also a vertically integrated video distributor/programmer), and would have
anticompetitive incentives with respect to HBO.

DOJ’s main argument, about higher Turner prices to MVPDs, was based on an economic
model of bargaining pioneered by Nobel Prize winner John Nash. In the Nash bargaining model,
upstream and downstream firms negotiate over whether the upstream firm’s products are
included in a bundle of inputs offered for sale by the downstream firm, and at what price. The
model supposes that parties bargain over the division of surplus from reaching an agreement,
compared to failing to reach a deal.

The bargaining outcome is influenced by two factors. First is relative bargaining power,
which determines the fraction of the surplus from agreement that each party captures. It is
common to assume that surplus is split in half (and hence Nash bargaining is sometimes called a
“split-the-difference” model), but the actual division will depend on, inter alia, relative
bargaining proficiency and patience, and any split between 0% and 100% is possible. This is
independent of the second factor, bargaining leverage, which affects the magnitude of the
surplus, and derives from each party’s outside option, or walk-away value. The potential
anticompetitive effect of a merger derives from the latter. For example, if a party can improve its
outside option through merger, the party can increase its profits at the expense of its contractual
counterparty.

To see how this might work, consider a negotiation over whether to include the Turner
networks in DISH’s offering to consumers. If negotiations failed, there would be a “blackout” of
Turner content on DISH. In response to a blackout, some customers would switch to DirecTV.
DOJ’s economic expert estimated the size of the benefit to DirecTV, which would depend upon
the extent to which DISH lost subscribers, the fraction that switched to DirecTV, and the
profitability of switchers. DOJ argued that from Turner’s perspective, this extra benefit to
DirecTV (now a corporate affiliate) would soften the negative consequences of a blackout.
Turner’s improved outside option, post-merger, would enhance its bargaining leverage in
negotiation with DISH, giving it the incentive and ability to insist on a higher price.

The parties went to trial, in the first fully litigated vertical merger case in decades. In June
2018, the district court concluded that DOJ had failed to show likely harm, and entered judgment
for defendants. The court’s conclusion rested largely on three points.

First, the court, while appearing to accept the economic theory of bargaining, rejected the
proposition that Turner’s bargaining leverage would increase post-merger. The court reasoned
that because a blackout would be very costly to Turner, a long-term blackout would not be a
credible negotiating threat. The court also noted that “there has never been” a long-term blackout
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of Turner content. (DOJ argued in response that this point is irrelevant, because the economic
theory of bargaining does not require any actual failure to agree.) The court dismissed increased
leverage as an “assumption” that “does not make sense as a matter of logic.”

Second, the court, while accepting the general proposition that a firm with multiple
divisions will maximize overall profits, rejected the application of this proposition to Turner’s
negotiations with MVPDs. The court stated that “vertically integrated corporations have
previously determined that the best way to increase company wide profits is for the programming
and distribution components to separately maximize their respective revenues.” The court
concluded that post-merger Turner would conduct its negotiations as before, without regard to
any effects on the profits of its DirecTV affiliate.

Third, the court found that the inputs used to calculate the benefits to DirecTV from a
blackout, a critical part of the Nash bargaining analysis, lacked evidentiary support. DOJ has
appealed to the D.C. Circuit.
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